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PREFACE. 


Since  the  publication  of  the  ninth  Edition  of  the  Author's  Practice, 
in  Trinity  Term  1828,  many  important  alterations  have  been  made  in 
the  Practice  of  the  Superior  Courts  of  Law  at  Westminster,  by  various 
Statutes,  Rules  of  Court,  and  Judicial  decisions.  The  principal  Sta- 
tutes, by  which  these  alterations  were  effected,  are  the  Administration 
of  Justice  act,  (11  Geo.  IV.  &  1  W.  IV.  c.  70.);  the  Speedy  Judg- 
ment and  Execution  Act,  (1  W.  IV.  c.  7.) ;  the  Examination  of  Wit- 
nesses act,  (1  W.  IV.  c.  22.) ;  the  Interpleader  act,  (1  &  2  W.  IV.  c. 
58.) ;  the  Uniformity  of  Process  act,  (2  W.  IV.  c.  89.) ;  and  the  Law 
Amendment  act,  (3  &  4  W.  IV.  c.  42). 

In  pursuance  of  the  power  given  by  the  Administration  of  Justice 
act,  general  rules  were  made  by  all  the  Judges,  in  Trinity  term  1831, 
and  Hilary  term  1832.  The  rules  of  Trinity  term  chiefly  relate  to 
the  putting  in  and  justifying  of  special  bail ;  the  shortening  of  de- 
clarations in  actions  of  assumpsit,  or  debt,  on  bills  of  exchange,  or 
promissory  notes,  and  the  common  counts ;  the  delivery  of  particu- 
lars of  the  plaintiff's  demand,  under  those  counts ;  the  time  for  de- 
livering declarations  de  bene  esse;  the  service  of  declarations  in 
ejectment ;  the  time  for  pleading ;  rules  to  plead  several  matters ; 
and  judgment  of  non  pros,  Sec.  The  object  and  intent  of  the  rules 
of  Hilary  Term  appear  to  have  been,  to  assimilate  the  practice  of  the 
different  courts,  and  to  render  the  proceedings  therein  more  expedi- 
tious, and  less  expensive  to  the  suitors. 
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In  consequence  of  the  foregoing  statutes  and  rules  of  court,  three 
Supplements  have  been  already  published  by  the  Author,  to  the 
ninth  edition  of  his  Book  of  Practice:  The  first  of  these  Supple- 
ments, which  was  brought  out  in  Michaelmas  Term  1830,  contained 
all  the  statutes,  rules  of  court,  and  decided  cases,  to  that  time,  par- 
ticularly the  Administration  of  Justice  act,  and  also  a  practical  trea- 
tise on  the  Tender  of  money,  and  the  law  relating  to  the  Fees  of 
Officers  of  the  courts,  &c.  The  second  Supplement,  which  was  pub- 
lished in  Hilary  vacation  1832,  contained  the  general  rules  of  the 
courts,  since  the  Administration  of  Justice  act,  with  introductory 
statements  of  the  practice,  as  it  existed  before,  and  was  affected  by 
those  rules  :  And,  not  to  mention  tKe  act  for  the  Uniformity  of  Pro- 
cess in  personal  actions,  with  the  general  rules  of  the  courts  thereon, 
which  appeared  in  November  following,  the  third  Supplement,  which 
was  published  in  December  1 883,  and  in  which  the  Uniformity  of 
Process  act  was  incorporated,  contained  the  Practice  of  the  superior 
courts  of  law,  in  personal  actions,  and  ejectment,  &c.  so  far  as  it  was 
altered  or  affected  by  the  statutes  for  the  amendment  of  the  law,  &c. 
and  the  rules  of  court  and  decisions  thereon. 

These  Supplements,  however,  were  but  partial ;  and  the  last  of  them 
was  published  more  than  three  years  ago ;  since  which,  many  import- 
ant alterations  have  been  made  in  the  Practice,  by  subsequent  statutes, 
rules  of  court,  and  judicial  decisions.  It  is  therefore  hoped,  that  the 
following  Work,  in  which  the  Author  has  collected  and  arranged  all 
the  recent  statutes  and  rules  of  court  on  practical  subjects,  including 
those  noticed  in  the  above  Supplements,  with  the  judicial  decisions 
thereon,  to  the  present  time,  and  on  other  matters  of  frequent  oc- 
currence in  practice,  will  not  be  unacceptable  to  the  profession. 

Under  the  Law  Amendment  act,  general  rules  were  made  by  all  the 
judges  of  the  superior  courts  of  common  law  at  Westminster,  in 
Hilary  terra  1 834 ;  which  having  been  laid  the  requisite  time  before 
both  houses  of  parliament,  came  into  operation  on  the  first  day  of 
Easier  term  following.  These  rules,  which  may  be  considered  as  the 
commencement  of  a  new  era  in  pleading,  are  of  two  kinds  :  1st,  gene- 
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ral  rules,  relating  to  all  pleadings;  and,  £dly,  rules  relating  to 
pleadings  in  the  particular  actions  of  assumpsit,  covenant,  debt,  detinue, 
case,  and  trespass. 

In  treating  of  pleas  in  bar,  as  governed  by  these  rules,  the  Author 
has  considered,  in  the  27th  Chapter,  1st,  the   several  grounds  of 
defence,  and  what  pleas,  adapted  thereto,  may  be  pleaded  in  actions 
upon  contracts,  and  for  wrongs  independently  of  contract :  2dly,  the 
power  of  the  judges  to  make  alterations  in  the  mode  of  pleading,  &c. 
and  the  rules  made  by  them  in  pursuance  thereof:  Sdly,  what  must 
now,  since  the  making  of  the  above  rules,  be  proved  by  the  plaintiff, 
on  the  general  issue,  or  common  plea  in  denial  of  the  contract  or 
wrong  stated  in  the  declaration :  4thly,  what  might  have  been  for- 
merly, and  may  now  be  given  in  evidence  thereon  by  the  defendant, 
or  must  be  pleaded  specially,  in  actions  upon  contracts  and  for  wrongs  : 
5thly,  in  what  cases  the  special  matter  may  be  given  in  evidence, 
under  the  general  issue,  by  act  of  parliament :  6thly,  the  pleas  in 
actions  by  and  against  bankrupts,  or  insolvent  debtors,  and  their  re- 
spective assignees;  or  by  and  against  executors  or  administrators, 
heirs  or  devisees:  7thly,  the  title,    commencement,  body,  and  con- 
clusion of  pleas :  8thly,  in  what  cases  the  defendant  might  formerly 
have  pleaded,  and  is  now  allowed  to  plead,  several  matters :  and, 
lastly,  the  practice  as  regards  the  signing,  delivering,  filing,  adding, 
amending,  waiving,  abiding  by,  striking  out,  or  setting  aside  pleas, 
&c.    And  though  the  new  rules  of  pleading  in  particular  actions  do 
not  extend  to  replications,  yet,  in  order  to  explain  the  different  modes 
of  replying  to  pleas  in  bar,  and  in  what  manner  the  replication  should 
deny  or  confess  and  avoid  the  facts  stated  therein,  the  several  re- 
ported cases  which  have  been  recently  determined  thereon,  in  actions 
upon  contracts  and  for  wrongs,  are  noticed  in  the  28th  Chapter. 

Some  additional  rules  were  also  made  by  the  judges,  in  pur- 
suance of  the  law  amendment  act,  and  of  the  powers  given  them  by 
the  administration  of  justice  act,  relating  to  the  practice  of  the  courts, 
in  Hilary  term  1834,  which  took  effect  on  the  first  day  of  Easier  term 
following.    These  rules,  which  are  introduced  in  their  proper  places, 
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chiefly  relate  to  demurrers,  and  proceedings  in  error;  and  contain  pro- 
visions respecting  the  admission  of  written  documents. 

The  judicial  decisions  of  the  courts,  referred  to  in  the  following 
work,  are  for  the  most  part  founded  on  the  statutes  and  rules  of  court 
before  noticed.  But  besides  these  decisions,  the  Author  has,  in  order 
to  render  his  work  more  extensively  useful,  collected  and  arranged 
the  decisions  on  other  matters  of  frequent  occurrence  in  practice ;  such 
as  an  attorney's  right  to  recover,  when  part  of  his  bill  is  taxable,  and 
part  not ;  staying  proceedings,  until  security  be  given  for  the  pay- 
ment of  costs ;  warrants  of  attorney,  and  entering  up  judgment 
thereon;  the  hearing  of  counsel  at  the  trial;  the  assessment  of 
damages ;  and  the  judge's  certificate,  to  deprive  a  party  of  costs  to 
which  he  would  otherwise  be  entitled,  or  to  entitle  him  to  costs  of 
which  he  would  otherwise  be  deprived.  Particular  attention  has 
also  been  paid  to  the  following  important  practical  subjects;  viz. 
process;  appearance;  special  bail;  declaration;  motions  and  rules, 
and  the  practice  by  summons  and  order  at  a  judge's  chambers ; 
proceedings  on  the  interpleader  act ;  pleas,  and  pleadings ;  trials  be- 
fore the  sheriff,  &c. ;  the  examination  of  witnesses  on  interrogatories  ; 
trials  at  nisi  prius,  and  their  incidents ;  costs,  interlocutory  and  final ; 
speedy  judgment  and  execution;  and  writs  of  error,  and  the  proceed- 
ings thereon. 

The  recent  alterations  in  the  practice  of  the  courts  are  arranged  in 
the  order  of  the  ninth  Edition  of  the  Practice,  which  is  frequently 
referred  to.  And  for  better  understanding  the  nature  of  these  al- 
terations, an  introductory  statement  is  prefixed  to  each  statute,  and 
rule  of  court,  shewing  the  practice  as  it  formerly  stood,  and  in 
what  manner  it  has  been  since  altered. 

An  Appendix  is  added,  of  Practical  Forms  in  the  Statutory  rules  of 
pleading,  and  Schedule  annexed  thereto,  and  referred  to  at  the  end  of 
the  rules  of  Practice :  And  references  are  made  throughout  to  the  Forms 
of  Practical  Proceedings  published  by  the  Author  in  1828,  as  well 
as  those  in  the  Appendices  to  his  Supplements,  which  contain  all  the* 
Forms  in  the  Schedules  to  the  different  statutes,  and  prescribed  by 
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the  rules  of  court :  And,  in  the  Appendix  to  the  Supplement  of  1833, 
there  are  nearly  two  hundred  Practical  Forms,  consisting  chiefly 
of  writs  and  returns,  entries  of  process,  &c.  affidavits,  rules  of  court, 
judge's  orders,  notices,  &c. 

To  facilitate  research,  copious  Tables  are  prefixed  to  the  work, 
of  the  statutes,  rules  of  court,  and  names  of  the  cases ;  and  all  the 
different  books  are  referred  to,  in  which  the  cases  are  reported. 
To  the  whole  there  is  intended  to  be  a  copious  Analytical  Index, 
which  is  in  a  state  of  great  forwardness,  and  will  be  delivered  by 
the  publishers,  to  the  purchasers  of  the  present  work,  in  the  course 
of  next  Trinity  vacation.  There  will  also  be  published  with  the 
Index,  an  Addenda  of  Cases,  reported  since  the  work  went  to  press, 
and  which  could  not  be  inserted  in  the  body  of  it 

The  Author  cannot  conclude,  without  expressing  his  acknowledg- 
ments to  Mr.  William  Henry  Medlicott,  of  the  Inner  Temple,  for  the  as- 
siduity and  zeal  with  which  he  has  assisted  him  in  preparing  the  present 
work  for  publication,  as  well  as  the  ninth  Edition  of  the  Practice, 
and  the  Supplements  thereto. 

Temple, 
eth  May,  1837. 
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ruptcy. 573.  585 
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I.e.    7-  §    8.  Return  Days  of  Writs  of  Inquiry,  %c.  in  Common  Pleas 

at  Lancaster*  298. 
9.  Return  Days  of  Writs  for  removing  Suits  into  Common 

Pleas  at  Lancaster.  20O. 
c.  21.  §    1.  Prohibition,  Pleading,  404.  Damages.  528. 
c.  22.  (Examination  of  Witnesses  Act:)  27.  4§4. 

§    I.  Powers  of  13  Geo.  III.  c.  03.  extended  to  Colonies, 

$c.  240.  486. 

2.  Enforcing  Attendance  of  Witnesses.  487- 

3.  Costs  of  Writ,  or  Commission.  Id. 

4.  Rule  or  Order  for  Examination  of  Witnesses.  240.  487* 

5.  Attendance  of  Witnesses,  Production  of  Documents.  487- 

489. 

6.  Prisoners,  Habeas  Corpus.  490. 

7.  Examination  of  Witnesses,  Perjury.  492. 
,  8.  Report  of  Examiners.  493. 

9.  Costs.  494. 

10.  Examinations,  Depositions*  Id. 

11.  Order  by  Judges  of  Durham.  488. 
1  &  2.  c.  35.  (Appropriation  of  Fees :)  37. 

§  1.   What  Fees  to  be  deemed  legal.  Id. 

2.  Legality  of  Fees,  how  settled.  38. 

3.  Persons  within  Meaning  of  Act.  Id. 

4.  Compensation  to  Officers.  Id. 
c.  58.  (Interpleader  Act :)  27.  270,  71. 

§  1.  Order  on  third  party  to  appear,  $c.  240.  261.271, 

2.  573. 

2.  Judgment  and  Decision  on,  to  be  final.  172. 

3.  Consequence  of  Non-  Appearance.  272. 

4.  Orders  by  single  Judge.  Id. 

5.  Reference  to  Court.  Id. 

6.  Relief  of  Sheriffs,  $c.  Execution.  240.  575. 

7.  Rules  and  Orders,  Costs,  Writs,  Sheriffs  Fees.  249. 

272. 
2.  c.  39.  (Uniformity  of  Process  Act :) 

§    1.  Writ  of  Summons,  in  ordinary  cases.  66.  70.  76.  111. 

2.  Appearance.  139.  224. 

3.  Writ  of  Distringas.  61.  74.  76.  78.  80.  113.   137- 

240. 

4.  Writ  of  Capias.  69.  84.  91.  125.  128.  183,  4,  5.  187- 

5.  Proceedings  to  Outlawry.  61.  80.  89.  93.  94,  5.  168. 

6.  The  like,  after  Judgment.  94,  5. 

7.  Filazer,  $c.  in  Exchequer.  95. 

8.  Writ  of  Detainer.  186. 

9.  Writ  of  Summons  against  Member  of  Parliament.  81. 

10.  Alias  and  Pluries,  61.  73.    Duration  of  Writs,   96. 

Return  of  Writs,  Statute  of  Limitations.  108. 110. 168. 

11.  Proceedings  in  Vacation.  132.  224.  228.  433. 

12.  Date  and  Teste  of  Writs,  70.  80.  88,  9.  96.  Indorse- 

ment of  Attorney's  Name,  fyc.  97«  100. 

13.  Service  of  Writ  of  Summons,  Corporations,  Hundredors, 

4-C.83.  111. 

14.  General  Rules  and  Orders  of  Judges  of  all  the  Courts. 

29. 
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William  IV. 

2.  c.  39.  §  15.  Rules  and  Orders  far  Return  of  Writs.  168, 9.  240. 

16.  Proceedings  in  Default  of  Appearance,  or  Special  BaiL 

90. 
17*  Attorney  to  declare  whether  Writ  issued  by  his  Author- 
ity, $c.  98,  9.  139.  240. 

18.  Rules  and  Orders  of  Judges  of  each  of  the  Courts.  2J.  71  • 

19.  Persons  privileged  from  Arrest,  $c.  114.  176.  Out- 

lawry, 92.  Removal  of  Causes.  18.  60. 

20.  Service  and  Execution  of  Writs  in  particular  Districts. 

111.  127. 

21.  Writs  for  Commencement  of  Personal  Actions,  59.  174. 

203.  Costs,  72.  Counties  Palatine.  78* 
2.  c.    44.  Discharge  of  Insolvent  Debtors.  191. 
2  &  3.  c    71.  (Prescription  Act :)  4.  429. 

§    5.  Pleading.  215.  391. 

7.  Infants,  %c.  622,  3. 

c.  100.  Claims  of  Modus  Decimandi,  Sfc.  4. 
c.  110.  (Appointment  of  Officers,  in  Exchequer:)  34. 
$    I.  Officers,  and  their  Duties.  36. 

4.  Clerk  of  Errors.  36.  95. 

5.  Attendance,  Hours  of  Business.  36. 

8.  Clerk  of  Pleas.  35. 

9.  Master  and  Prothonotary,  Clerk  of  Rules,  Ftla- 

zer.  95. 
3  &  4.  c.    27.  §  2.  Limitation  of  Actions  to  recover  Land.  622.  3. 

3.  When  right  shall  be  deemed  to  have  accrued.  622. 
16.  Cases  of  Infancy,  Coverture,  §c.  Id.  623. 
36.  Abolition  of  real  and  mixed  Actions.  60.  622. 
42.  Arrears  of  Rent,  Interest.  5.  523. 
c.    42.  f Law  Amendment  Act :)  457*  500. 

J  1.  Alterations  in  mode  of  Pleading,  fyc.  29.  254. 

'  334.  337.  382. 

2.  Executors  and  Administrators,  Actions.  2.  386. 

3.  Limitation  of  Actions,  Debt  on  Specialties,  fyc. 

4.  591. 

4.  Infants,  Femes  Covert,  <^c.  Absence  beyond  Seas.  5. 

5.  Acknowledgment,  Part  Payment.  6. 

6.  Limitation  after  Judgment,  or  Outlawry  reversed. 

Id. 

7.  Parts  not  deemed  beyond  Seas.  Id.  7* 

8.  Pleas  in  Abatement,  Non-joinder.  319.  341. 

9.  Replication  to  such  Plea.  342. 

10.  Subsequent  Proceedings  against  Persons  named 

therein.  210.  319. 

11.  Misnomer,  Abatement.  67.  320. 

12.  Initial*.  67.  87. 

13.  Wager  of  Law.  1. 

J  4.  Debt  on  Simple  Contract,  Executors.  Id. 

15.  Admission  of  Written  Documents.  30.  254. 481, 2. 

16.  Writs  of  Inquiry  before  Sheriff.  296,  7. 

17.  Trial  of  Issues  before  Sheriff,  $c.  96.  133.  240. 

465.539.542. 

18.  Judgment  on  Inquiry,  133.  254.  298.  on  Trial  of 

Issues,  566.  Sheriff's  Powers.  470. 
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William  IV. 

3  &  4.  c.  42.  §  19.  Stat.  1  W.  IV.  c.  7-  extended  thereto.  133.  474. 

20.  Sheriff's  Deputies.  126. 

2J.  Paying  Money  into  Court.  237.  240.  312.  314, 

15.  336. 

22.  Trial  of  Local  Actions.  240.  308. 

23.  Variances,  Amendment.  216.  253.  259.  404.  5)4. 

518. 

24.  Finding  Facts  specially.  421.  517. 

25.  Special  Case.  Addend,  to  p.  474. 

26.  Admissibility  of  Witnesses.  483. 

27*  Interested  Witness,  Indorsement.  484. 

28.  Interest  upon  Debts.  522. 

29.  Interest,  Trover,  Trespass,  Policies  of  Assurance. 

523. 

30.  Interest,  Writs  of  Error.  617- 

31.  Costs,  Executors,  551. 

32.  Costs,  Several  Defendants.  418.  532.  553. 

33.  Costs,  Nolle  Prosequi.  418. 

34.  Costs,  Scire  Facias,  Demurrer.  560.  593. 

35.  Costs,  Special  Juries,  Nonsuit.  479.  534. 

36.  Taxation  of  Costs.  30.  560. 

39.  Submission  to  Arbitration,  Revocation.  240.  496. 

40.  Compelling  Attendance  of  Witnesses.  240.  498. 

41.  Power  to  Administer  Oath.  491. 

42.  Commissions  for  taking  Affidavits,  Scotland,  Ire- 

land.  243. 

43.  Holidays.  46. 

c.    67.  (Amendment  of  Uniformity  of  Process  Act :)  92. 
§    1.  Signing  Writs,  fyc.  Fees.  71. 

2.  Jury  Process,  443.  477-     Writs  of  Execution, 
%  Teste  and  Return.  96.  545.  567.  569. 
c.    74.  Fines  and  Recoveries.  244.  438. 
§    7*  Fines,  Amendment.  438. 

8.  Recoveries,  Amendment.  439. 

9.  Proviso.  Id. 

c.    98.  §    6.  Tender,  Bank  Notes.  20. 

7.    Bills  of  Exchange,  Usury.  276,  7-  354.  523. 
c.    97.  §  17.  Stamp  Duty,  Pleading.  414. 
c.  104.  Real  Estate,  Assets.  387-  547. 

4  &  5.  c.  39.  Costs  in  Quare  Impedit.  533.  549. 

c.  62.  (Common  Pleas  at  Lancaster  Act :) 

§  17.  Alteration  of  Mode  of  Pleading,  $c.  30,  31.  335. 
Admission  of  Written  Documents,  $c.  481. 

18.  Writs  of  Inquiry  before  Sheriff.  299. 

19.  Return  of  other  Writs  of  Inquiry.  Id. 

20.  Trial  of  Issues  before  Sheriff,  $c.  466. 

21.  Judgment  on  Inquiry.  470. 

23.  Paying  Money  tnto  Court.  312. 

24.  Power  to  appoint  additional  Judges.  25. 
26.  Moving  for  New  Trials.  539. 

27*  Stay  of  Judgment  and  Execution,  Recognizance. 

540. 
28.  New  Trial.  Id. 

31.  Execution  out  of  Superior  Courts.  566. 

32.  Enforcing  Rules  of  Court.  249. 
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4  &  5.  c.  62.  §  33.  Teste  and  Date  of  Writs,  and  Returns  of  Execu- 

tions. 96.  477-  567,  8. 
35.  Costs  of  Preparing  Pleadings.  335. 
c.   76.  (Poor  Law  Amendment  Act:) 

§104.  Limitation  of  Actions,  7-  Notice  of  Action,  19. 

General  Issue.  380.  382. 

5  &  6.  c.    41.  Securities  for  Illegal  Considerations.  354. 

c    59.  |  19.  Limitation  of  Actions,  7-  Notice  of  Action.  19. 
c.    76-  §  133.  Municipal  Corporation  Act,  General  Issue.  382. 
a    83.  §      3.  Letters  Patent,  Treble  Costs.  534.  550. 
c  xciv.  (London  Court  of  Requests'  Act :)  175. 

§      2.  Repeal  of  Prior  Acts.  196.  382.  473. 

32.  Liability  of  Attomies.  176. 

47.  Time  of  Imprisonment.  196. 

49.  The  like.  Id.  197- 

63.  Limitation  of  Actions,  7*  Notice  of  Action.  19. 

6  &  7.  c.    8.  (Mutiny  Act :) 

$    3.  Privilege  from  Arrest.  115. 
75.  Limitation  of  Actions.  8. 
c.     9.  (Marine  Act :) 

|   3.  Privilege  from  Arrest.  115. 
58.  Limitation  of  Actions.  8. 
c.    19.  Jurisdiction  of  nishop  of  Durham.  33.  86. 
c.    44.  Insolvent  Debtors,  Discharge  under  Lords9  Act.  191. 
c  196.  (Stannary  Courts:) 

§  11.  Execution  out  of  Superior  Courts.  597. 
12.  Enforcing  Rules.  249. 
42.  Removal  of  Causes.  199. 
c  cxxxvii.  (Court  of  Requests'  Act  for  Westminster :) 
§  49.  Liability  of  Attomies.  176. 
64.  67.     Time  of  Imprisonment.  197. 

85.  Limitation  of  Actions,  7*    Notice  of  Action.  19. 

86.  Privilege  of  Attomies.  175. 
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In  King's  Bench  : 
Of  James  I. 

2.  T.  1604.  reg.  1.  Filing  Pleas.  411. 
5.  H.  1607.  Paying  Money  into  Court.  315. 
Charles  I. 

17.  M.  1641.  Delivering  Demurrer  Books,  ^-c.  451.  Error.  614. 
Commonwealth  : 

1654.  §    1.  Sheriff's  Deputies,  126.  Bail.  145. 
5.  Venue.  306. 
18.  New  Notice  of  Trial.  462. 
Charles  II. 

'  15.  E.  1663.  reg.  2.  Attorney's  Presence,  Warrant  of  Attorney. 

279. 
4.  Sheriffs  Deputies.  126. 
M.  — .  §  1.  Additions  in  Affidavits.  118. 
2.  Arrest.  117. 
16.  T.  1664.  Delivering  Pleadings.  411. 

18.  E.  1666.  Signing  Pleas,  410;  Error.  614. 
33.  E.  1681.  Copies  of  Error,  #c.  614. 

36.  E.  1684.  Error.  602. 
James  II. 

2.  E.  1685.  Motion  for  Concilium,  450.  452.  Error.  614. 

3  &  4  H.  1687.  Paupers.  63. 
William  &  Mart  : 

2.  M.  1690.  Delivering  Pleadings.  411. 

5.  E.  1693.  reg.  III.  §2.  Prisoners.  185. 
William  III. 

8.  T.  1696.  reg.  III.  §  3.  Transmitting  Bail  Piece.  145. 
12.  T.  1700.  Delivering  Pleadings.  412. 440. 

A  VVR  * 

1.  T.  1702.  Bail,  Render.  159. 

8.  M.  1709.  reg.  1.  (c.)  Exception  to  Bail.  148. 
George  I. 

2.  T.  1716.  Prisoners.  187. 

8.  H.  1721.  Term's  Notice.  293. 
George  II. 

4.  E.  1731.  Warrants  of  Attorney.  279. 

5.  E.  1732.  reg.  1.  Excepting  to  Bail.  148. 

2.  Liability  of  Bail.  158. 

3.  Entry  of  necognizance,  §c.  157.  159. 
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In  the  Kino's  Bench: 
Of  George  II. 

5  &  6.  T.  1732.  Imparlance,    Time  for  Pleading.  226.  228. 

Delivery  of  Pleat.  411.413. 
10.  M.  1736.  reg.  1.  Declaring  by  the  bye.  202. 

2.  Rule  to  Declare,  225.  Imparlance.  226. 

14.  M.  1740.  reg.  \.  Attornies,  Bail  145. 

15.  £.  1742.  reg.  2.  Affidavits,  Commissioners.  124.  244. 
George  HI. 

8.  H.  1768.  Abode  of  Attornies,  Service  of  Notices,  $c.  54. 
19.  T.  1779.  Discharge  of  Prisoner,  Supersedeas.  191. 
22.  T.  1782.  Imparlance,  Time  for  Pleading.  226.  228. 

30.  £.  1790.  Short  notice  of  Trial.  461. 

31.  T.  1791.  Admission  of  Attornies,  Notice.  50. 

32.  H.  1792.  Attendance  on  Master.  181. 

33.  £.  1793.  Reseating  Record.  476. 

35.  T.  1795.  Attendance  on  Judge's  Summons.  256. 
38.  H.  1798.  Demurrer  Books,  452.  Error.  614. 

40.  T.  1799.  Error.  614. 

41.  M.  1800.  Service  of  Rules.  245. 

42.  T.  1802.  Setting  aside  Annuities.  263. 

56.  T.  1816.  Prisoners,  Supersedeas.  190. 

57.  M .  The  like.  Id. 

59.  H.  1819.  Judge's  Orders,  Service.  257. 
George  IV. 

2.  £.  1821.  Setting  aside  Awards.  499. 

2  &  3.  H.  1822.  indorsement  on  Process.  99. 
6.  M.  1825.  Resettling  Record.  476. 
8.  £.  1827.  Joining  several  Defendants  in  one  Writ.  69. 
8  &  9.  H.  1828.  Demurrer  Books.  449. 
William  IV. 

I.E.  1831.  Prisoners.  116. 

1.  T.  — .  Summons  and  Order.  256. 

3.  M.  1832.  Issuing,  Signing,  and  Sealing  Writs.  71* 
Ik  Common  Pleas  : 

Of  Elizabeth  : 

24.  T.  1582.  §  8.  Attorney,  Bail  145. 
Commonwealth  : 

1654.  §    1.  Sheriffs'  Deputies,  126.  Bail.  145. 
6.  Signing  Writs  of  Execution.  569. 
8.  Venue.  306. 

11.  Excepting  to  Bail.  199. 

12.  Render.  169,  60. 

21.  New  Notice  of  Trial*  462,  3. 
Charles  II. 

13  &  14.  H.    1661.     Excepting   to  Bail,    Habeas    Corpus. 

199. 

14  &  15.  H.  1662.  reg.  2.  Stamping  Pluries  Capias,  94.  She- 

riffs' Deputies.  126. 
reg.  4.   Warrants  of  Attorney.  279. 

15  &  16.  H.  1663.  Sheriffs1  Deputies.  12a 

27.  £.  1675.  Demurrer  Books.  451. 

28.  M.  1676.  Error.  602.  606. 

29.  T.  1677.  reg.  5.  Posteas,  537.  Judgments.  548. 
James  II. 

2  &  3.  H.  1686.  Stamping  Pluries  Capias.  94. 
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In  Common  Pleas  : 

Of  William  &  Mart  : 

1.  T.  168a  reg.  2.  BaH,  Filacer,  145. 
6. 10  Mar.  1692.  Transmitting  Bail  Piece.  Id. 
Ahnk  * 

9  H.  1710.  reg.  1.  Notice  of  Trial  458. 

3.  Rule  to  Declare.  225. 
6.  Actum  on  Bail  Bond.  12$. 
George  I. 

6.  H.  1719.  reg.  1.  Notice  of  Inquiry.  293. 
10.  T.  1724.  The  like.  Id. 
George  II. 

6.  M.  1732.  reg.  3.  Demurrer  Books.  451. 

5.  Attomks,  Bail.  145. 
13.  T.  1739.  reg.  2.  Posteas.  537. 

£.  174a  reg.  1.  Affidavit*  before  Commissioners.  124. 136* 

2.  Term's  Notice.  293. 
George  III. 

22.  H.  1782.  Discharge  of  Bail,  16a  Declaration,  Venue.  208. 

30.  T.  1790.  Action  on  Bail  Bond.  165. 

31.  T.  1791.  Admission  of  Attomics,  Notice.  50. 
35.  H.  1795.  Imparlance,  Time  for  Pleading.  226. 

48.  H.  1808.  reg.  2.  Notice  of  Points  for  Argument,  453. 

Error.  614. 

49.  M. '  Demurrer  Books.  451. 

50.  H.  1810.  Hearing  Counsel  601. 

59.  T.  1819.  Old  Warrant  of  Attorney.  282. 
George  IV. 

2.  T.  1621.  Particulars  of  Demand.  302. 

6  &  7.  H.  1826.  Discharge  of  Prisoners.  191. 

8  &  9.  H.  1828.  Demurrer  Books.  44a 

10.  M.  1829.  Rule  for  setting  aside  Annuity.  263. 

Rule  for  setting  aside  Award.  499. 

11.  E.  1630.  New  Trials.  542. 

11.  T.  — : — .  Notice  of  Points  for  Argument.  454. 
William  IV. 

1.  £.  1831.  Amending  Declaration,  Time  for  Pleading.  232. 
Prothonotaries'  Fee  for  Entry  of  Declaration.  39. 

1.  T.  —  Summons  and  Order.  256. 

2.  S.  1832.  Posteat,  Inquisitions.  537. 
In  Exchequer  of  Pleas  : 

Of  George  I. 

3.  £.  1717.  Paupers.  64. 

11.  M.  1724.  Demurrer  Books.  451. 
George  II. 

26  &  27.  T.  1753.  §  2.  Error.  603.  605. 

§  4.  Notice  of  Inquiry.  293. 
3a  E.  1760.  Bail  m  Error.  604. 
Ctooaov  HI. 

6.  H.  1768.  Entry  of  Attornies'  Names.  54. 
16.  H.  1776.  Rule  to  Reply.  41* 

38.  H.  1798.  Liability  of  Bail  168. 

39.  H.  1799.  Notice  of  Inquiry,  $c;  292.  459. 

4a  E.  1609.  Sitting  Days  for  London  and  Middlesex.  459. 
53.  M.  1813.  Decutringjie  Bene  Esse.  223. 
56.  E,  1816.  Notice  of  Trial  460. 
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In  Exchequer  oft  Pleas  : 
Of  Georgb  IV. 

9.  M.  1828.  Demurrer  Books.  449. 
William  IV. 
1  M.  1830. 

reg.  I.     Officer*  of  Court,  akd  their  Fees,  &c.  40. 
$    4.  Office  Hours  at  Exchequer  Office.  37. 
6.  Appointment  of  4ttcmies*  64. 
reg.  II.  Practice  peculiar  to  Exchequer  of  Pleas  : 
)    1.  Praecipe  for,  and  Indorsement  of  Attorney's  Name 

on  Process.  100.  103. 

3.  Joinder  of  several  Defendants  m  one  Writ,  and  Ap- 

pearance. 140. 

4.  Recognizance,  and  Notice  of  Bad,  6/c.  148. 
6.  Entry  of  Appearance.  140. 

6.  Fihng  and  entering  Declarations  de  bene  esse.  223. 

7.  Service  of  Pleadsngs9  Summonses,  Orders,  Rules, 

Notices,  Sp.  246.  293.  460. 

8.  Entry  of  Attornies9  Names  and  Places  of  Abode,  in 

Book  kept  at  Master9  s  Office.  64. 

9.  Service  of  Notices,  %c.  246.  247. 

10.  Notice  of  Taxing  Costs.  661. 

11.  Declaring  de  bene  esse,  and  Tvme  for  Pleading,  on 

Serviceable  Process.  204.  223. 227,  8. 

12.  Render  to  County  Gaol,  when  Defendant  is  at  large. 

162. 
18.  The  liherwhen  he  is  in  custody.  163. 
14.  Sitting  Days  for  London  and  Middlesex.  469. 
16.  Time  for  justifying  Bail,  and  proceeding  on  Bail 

Bond.  166. 
16.  Justification  of  Bail  at  Chambers.  164. 
reg.  HI.  Removal  of  Causes  from  Chester  and  Wales  : 
§    1.  Suits  at  Law  how  dealt  with,  after  Removal.  198. 
6.  Proceedings  may  be  continued  by  Suggestion.  199. 
6.  Rules  on  Sheriff,  8fc.  to  return  Writ,  and  bring  in 

Body.  172. 

1.  H.  1881*  Sitting  Days  for  London  and  Middlesex.  469. 

.  Notice  of  Trial,  for  Adjournment  Day  in  London. 

460. 
— — .  Justification  of  Bail.  164. 
T.  .  Motion  for  Concilium.  460,  61. 

2.  M. .  Office  flours  at  Exchequer  Office.  37. 

6.  E.  1836.  Termage  Fees.  39. 

In  Exchequer  Chamber: 

2.  M.  1831.  Error,  Costs.  619. 
Ik  Kino's  Bench,  Common  Pleas,  and  Exchequer  of  Pleas  : 
Of  William  IV. 
l.T.  1881. 

reg.  I.  Relating  to  Bail  : 

f,    1.  Putting  in  and  justifying  Bail,  at  same  Time.  164. 
2.  Notice  of  Bail.  146. 
8.  Mdtsvit  of  Justification.  161. 166. 
4.  Notice  of  Exception.  161. 
6.  Changing  Bail  149. 
IL  Particulars  of  Demand,  $c.  302.  304. 


XXX  TABLE   OF    RULES. 

In  Kino's  Bench,  Common  Pleas,  and  Exchequer  of  Pleas: 

Qf  William  IV. 
I    "p   1831. 

reg.  III.  Time  for  Pleading.  227. 

IV.  Judgment  o/Non  Pros.  200.  225.  433. 
V.  Summons  and  Order.  255,  6. 
VI.  Delivery  of  Declaration  de  bene  esse.  204. 
VII.  Service  of  Declaration  in  Ejectment.  626. 
VIII.  Notice  of  Taxation  of  Costs.  237.  561,  2. 
IX.  Rule  to  plead  several  Matters.  238.  251.  409. 
X.  Form  of  declaring  on  Bills,  or  Notes,  fyc.  212, 

213.  215.  220.  436. 
2.  H;  1832. 

reg.  I.  For  rendering  Practice  uniform  :  p.  28. 236.  239. 

445. 
§    1.  Entry  of  Warrants  qf  Attorney.  445. 

2.  Special  Admission  q/Trochein  Amy,  or  Guardian.  62. 

3.  Affidavit  qf  Service  of  Process.  136. 

4.  Title  of  Affidavits.  120. 

5.  Addition  qf  Party  making  Affidavit.  119. 

6.  Affidavits  sworn  before  Attorney,  or  Clerk.  244. 

7.  Second  Arrest  after  Non  Pros,  8$c.  118. 

8.  Affidavit  to  hold  to  Bail.  123. 

9.  Supplemental  Affidavits.  124. 

10.  Variance  between  ac  etiam  and  Declaration,  or  want 

ofsLC  etiam.  163.  458. 

11.  Time  for  Sheriff'  to  return  Writ,  when  Rule  expires 

in  Vacation.  169. 

12.  Indorsing  Day  and  Hour  of  fling.  Id. 

13.  Attorney,  or  Clerk,  not  allowed  to  be  Bail.  143. 145. 

14.  Transmitting *and fling  Bail-Piece.  146. 

1 5.  Excepting  to  Bail,  after  Assignment  of  Bail  Bond,  149. 

16.  Notice  of  Justification  qf  Bail,  when  given.  150. 

17.  Time  for  Bail  to  justify,  after  Exception.  151.  605. 

18.  Number  of  Bail.  144. 

19.  Affidavits  of  Justification  qf  Bail.  152. 

20.  Rejected  Bail  may  render,  without  entering  into  fresh 

Recognizance.  159. 

21.  Liability  of  Bail.  158. 

22.  Time  for  nail  to  render  Principal,  on  last  Day.  160, 

61. 

23.  Proceeding  on  Bail  Bond,  pending  Rule  to  bring  in 

Body.  165. 

24.  When  Bail  Bond  may  be  put  in  Suit.  166. 

25.  Time  for  Excepting  to  Bail,  on  Habeas  Corpus.  199. 

26.  Penalty  qf  Recognizance  of  Bail  in  Error.  604. 

27.  The  like,  of  Bail  in  Error  in  Ejectment.  629. 
*                      28.  Action  on  Bail  Bond,  where  brought.  167. 

29.  Signing  Judgment  in  such  Action.  Id. 

30.  Staying  Proceedings  in  one  of  several  Actions  thereon. 

166. 

31.  Time  for  entering  Appearance  by  Original.  134. 

32.  Effect  of  Misnomer,  <yc.  in  Bailable  Process.  67.  86. 

33.  Time  for  Moving  to  set  aside  Process,  or  Proceedings, 

for  Irregularity.  105.  262. 


TABLE   OF   RULES.  XXXI 

In  Kino's  Bench,  Common  Pleas,  and  Exchequer  of  Pleas: 
Of  William  IV. 
2.  H.  1832. 

reg.  I.    For  eendeeing  Practice  uniform  : 

§  34.  Consequence  of  Pleading  several  Pleas,  Spc.  without 

Rule.  289.  409. 

35.  Time  for  Declaring.  206. 

36.  Copies  of  Declaration,  against  Prisoner.  185. 

37.  Rule  to  Declare,  on  Removal  from  inferior  Court. 

200.  236. 

38.  Rule  to  Declare,  unnecessary  in  other  cases.  Id.  205. 

225. 
Id.  Rule  for  Time  to  Declare,  in  Exchequer.  241. 

39.  Rule  to  Declare  peremptorily.  206.  238. 

40.  Laying  Venue  in  different  County  from  that  in  Pro- 

cess. 163.  208. 

41.  Form  of  Notice  of  Declaration.  222. 

42.  New  Rule  to  Plead  unnecessary,  after  Amendment 

of  Declaration.  233.  236. 

43.  Demand  of  Plea,  when  and  how  made.  233. 

44.  Inserting  Deed  in  Plea,  after  Oyer.  300. 

45.  Time  for  Pleading  to  Jurisdiction,  or  in  Abatement, 

$c.  321 . 

46.  Waiving  Plea.  413. 

47.  Summons  and  Order  for  Particulars  of  Demand,  fyc. 

302. 

48.  Time  for  Pleading,  after  delivery  of  Particulars. 

229.  303. 

49.  Sticking  up  Notice  of  Declaration  in  Office.  222. 

50.  Service  of  Rules,  Sfc.  when  made.  245. 

51.  Shewing  Original,  on  Service  of  Rules.  247. 

52.  Term's  Notice  of  Trial,  or  Inquiry,  when  given.  293. 

460. 

53.  Time  for  giving  Rule  to  Reply.  416. 

54.  Service  of  Rule  to  Reply,  Sfc.  433. 

55.  Leave  to  pay  Money  into  Court.  314. 

56.  Form  of  Rule,  on  paying  it  in.  237.  315. 

57*  Notice  of  Trial,  and  Inquiry,  and  Continuance  of  In- 
quiry, <$  c.  where  given,  292.  294.  459. 
Id.  Countermand  of  Notice  of  Trial,  or  Inquiry,  461. 

58.  Short  Notice  of  Trial,  in  Country  Causes.  Id. 

59.  Notice  of  Inquiry,  after  Notice  of  Trial,  and  Judg- 

ment by  Default,  or  Demurrer  to  Declaration,  fyc. 

293. 

60.  Notice  of  Trial  at  Bar.  458. 

61.  Time  for  Countermanding  Notice  of  Trial,  in  Coun- 
*  try  Causes.  461. 

62.  The  like,  in  Town  Causes.  Id. 

63.  Rule  for  View,  how  drawn  up.  239.  479. 

64.  New  Trial,  Costs.  543.     . 

65.  Time  for  Moving  in  Arrest  of  Judgment,  or  for 

Judgment  non  obstante  Veredicto.  544. 
68.  Time  for  Signing  Judgment,  after  Demand  of  Plea. 

234. 
67.  Rule  for  Judgment  unnecessary,  after  return  of  In- 
quiry, Verdict,  or  Nonsuit.  236.  294.  535.  538. 


XXXh  TABLB   OF   RULES. 

In  Kino's  Bench,  Common  Pleas,  and  Exchequer  of  Pleas: 
Of  William  IV. 
2.  H.  1832. 

reg.  I.     Fob  rendering  Practice  uniform  : 

|  68.  Notice  of  Motion  unnecessary,  for  Judgment  as  in 

case  of  Nonsuit.  242. 
69.  Motion  for  such  Judgment,  and  for  Costs  for  not 

Proceeding  to  Trial.  239.  464. 
70*  Entry  of  Issue,  in  what  cases  unnecessary.  446. 

462,3. 
71.  Trial  by  Proviso,  when  not  allowed,  and  Rule  for 

unnecessary.  236.  463. 
72*  Attorney's  presence  necessary,  on  giving  Warrant  of 
Attorney,  or  Cognovit  Actionem,  by  Prisoner.  279. 

288. 

73.  Entering  up  Judgment  on  old  Warrant  of  Attorney. 

237.  240.  252.  280. 

74.  Costs  on  several  Counts,  or  Issues.  240.  556.  558. 

75.  Signing  Writs  of  Execution  unnecessary,  and  when 

sealed.  569. 

76.  Praecipe  for  Writ  of  Habere  Facias  Possessionem, 

unnecessary.  628. 

77.  Teste  and  return  ofC&.  Sa.  to  fix  Bail.  568. 

78.  Costs  on  Plaintiff's  quashing  his  own  Scire  Facias. 

593. 

79.  Scire  Facias  to  revive  Judgment,  more  than  ten  years 

old.  590. 

80.  Scire  Facias  on  Recognizance,  where  brought.   591. 

81.  Signing  Judgment,  for  N on- Appearance  to  Scire 

Facias.  592. 

82.  Appearance,  by  Bail  or  Defendant,  on  Scire  Facias. 

593. 

83.  Writ  of  Error,  from  what  time  a  Supersedeas.  603. 

84.  Staying  Proceedings  against  Bail,  pending  Error. 

265. 

85.  Time  for  Proceeding  to  Trial,  or  final  Judgment  and 

Execution,  against  Prisoner.  189. 

86.  List  of  Prisoners  supersedeable,  to  be  presented  to 

Judges.  190. 

87.  Notice  of  Writ  of  Error,  Sfc.  to  be  given  by  Pri- 

soners. Id. 

88.  Discharge  of  such  prisoners.  191. 

89.  Judge's  Order  for  Discharge  of  Prisoners,  for  not 

Declaring,  Sfc.  190.  255. 

90.  Rule  or  Order  for  Discharge  of  Debtor,  in  Execu- 

tion for  Small  Debts.  194. 

91.  Summons  and  Order  to  deliver,  or  tax,  Attorney's 

Bill.  181.  255. 

92.  One  Appointment  only  necessary  for  taxing  it.  Id. 

93.  Lien  of Attorney,  on  setting  off  Debtor  Costs.  182. 

94.  Pluries  Capias  need  not  be  stamped.  94. 

95^  Entering  Proceedings  of  Record,  not  necessary  to 

charge  Defendant  in  Execution.  189. 

96.  Side-bar  Rules  may  be  obtained  on  last   Day  of 

Term.  168.  238. 

97.  Enlarging  Rules,  without  Notice.  247. 


TABLE   OP   RULES.  \\X)\\ 

In  K two's  Bekcii,  Common  Pleas,  and  Exchequer  op  Fleas: 
Of  William  IV. 
2.  H.  1832. 

reg.  I.     For  rendering  Practice  uniform  : 
$  98.  Application  to  compel  Security  for  Costs.  '270. 
99.  Compounding  penal  Action,  when  part  of  Penalty 

goes  to  Crown.  286. 

100.  Withdrawing  Plea,  by  Defendant  in  person.  289. 

101.  Judge's  Order  for  good  Jury,  on  Inquiry.  238.  261. 

292. 

102.  Order  for  Copyhold  Tenant  to  inspect  Court  Rolls. 

300. 

103.  Rule  to  change,  or  bring  back,  Venue.  309. 

104.  Costs  when  Money  is  paid  into  Court,  in  Actions 

which  are  consolidated.  317. 

105.  Entry  of  Continuances  not  required  after  Judg- 

ment by  Default.  448. 

106.  Rule  to  Discontinue,  how  obtained,  and  form  of  Rule. 

237.  417. 

107.  Signing  Pleadings.  411.432. 

108.  Rule  to  Rejoin,  in  what  cases  unnecessary.   236. 

441.448. 

109.  Entry  of  Imparlances,  on  distinct  Roll,  unneces- 

sary. 228.446. 

110.  Pauper,  Costs.  241.  465. 

reg.  II.  Amount  of  Debt  and  Costs  to  be  indorsed  on  Process, 

#c.  70.  100.  101.  103.  108. 

111.  Time  for  filing,  or  delivering  Declaration  de  bene 

esse.  204 

IV.  Original  Writ  not  to  be  repeated  in  Declaration.  626. 

V.  Attachment  against  Sheriff,  or  Bail-Bond,  standing 

as  a  Security.  173. 
VI.  Expense  of  Witness,  to  prove  Copy  of  Judgment, 

Sfc.  480. 
VII.   The  like,  to  prove  Handwriting  to,  or  Execution  of, 

Written  Instrument.  Id. 
VIII.  Computation  of  Time,  and  when  Days  are  reckoned 

exclusively  or  inclusively.  60.  230. 
2.  E.  1892.  Rules,  Notices,  $c.  43. 

rtg.  1.  Joining  several  Defendants  in  one  Writ.  69. 

2.  Pees  for  Signing,  and  Sealing  Writs,  72.     Entering 

Appearance.  141.  204. 

3.  Time  for  indorsing  Day  of  Service,  on  Summons.  111. 

4.  Time  for  indorsing  Day  of  Execution,  on  Capias,  fyc. 

128. 
6.  Indorsement  of  Amount  of  Debt  and  Costs,  on  Writ  of 

Summons,  %c.  100.  103. 108. 

6.  Alms,  and  Pluries,  Writs  of  Summons,  and  Capias, 

into  another  county.  73.  92.  145. 

7.  Forms  of  such  Writs.  Id. 

8.  No  additional  Fee  for  non  omittas  clause,  in  Dis- 

tringas. 78. 

9.  Indorsement  of  Attorney's  Name,  fyc.  on  Writ  sued 

out  by  Agent,  98. 
e 


XXXIV  TABLE   OF    RULES. 

In  Kino's,  Bench,  Common  Pleas,  and  Exchequer  of  Pleas  : 
Of  William  IV. 

3.  M.  1832. 
reg.  10.  Consequence  of  omitting  Indorsements,  fyc.on  Writ,  or 

Copy.  104. 

11.  Declaration    de  bene    esse,   on    Bailable    Process. 

205. 

12.  Consequence  of  Time  for  Pleading,  fyc.  not  expiring 

before  \Qth  August.  228. 

13.  Attachment  for  disobedience  of  Judge's  Order  to  re- 

turn Writ,  when  made  in  location.  169,  70. 

14.  Staying  Proceedings,  on  Declaration  of  Attorney,  that 

Writ  was  not  issued  by  his  Authority.  99. 

15.  Title  and  Commencement  of  Declaration.  207.  210. 

221.  442. 

16.  Writs  of  Distringas,  and  Capias,  into  County  Palatine. 

78,  9.  85. 

3.  H.  1833.  Judge's  Order  to  bring  in  Body.  171. 

T.  reg.  1.   Time  for  Declaring  against  Prisoners.  184. 

2.   Time  for  Pleading.  188. 
T.  Vac.  17  June,  1833.  Bail,  Render,  Costs.  161. 

4.  H.  1834.  Relating  to  Pleadings  ;  p.  30. 

In  general : 
reg.  1.   Title  of  Declaration,  and  Pleadings.  208.  336. 

388.  430.  444.  446. 

2.  Continuances  by  Imparlance,  Spc.  abolished,  Pleas 

after  the  last  pleading,  Sfc.  109.  228.  336. 

447.  475. 

3.  Entry  of  Judgments.  336.  548. 

4.  Entry  of  Warrants  of  Attorney  to  sue  or  de- 

fend. 336.  445. 

5.  Several  Counts  or  Pleas,  $c.  when  allowed  or 
~~—  ^ not.  216,  17,  18.  336.  375.  404.  554. 

^ — — -^     6«  Striking  out  unnecessary  Counts,  or  Pleas,  $c. 

~ __  ^^ 219.336.405.555. 

—  __7.  Costs  qj r  seifcr&LCounts  or  Pleas,  SfC.  when  not 
~^TtttahlisheoUipon  the^TrisL^O.  336.  405. 

~ ___    530/536;  5*5^ 

8.  Venue  not  to  be  stated  in  body  of^Bedazatigt^  or* 

subsequent  Pleading.  209.  213.  336.  389/43tr 

9.  Actionem  non,  precludi  non,  and  Prayer  of 

Judgment,  in  what  cases  unnecessary.  336. 

389.  398.  431. 

10.  Formal  Defence  in  Plea  to  be  omitted.  336.  388. 

11.  The  words  "  by  leave  of  the  Court,"  Sfc.  to  be 

omitted  in  further  Plea  or  Avowry.  336.  410. 

12.  No  Protestation  to  be  made  in  pleading.  336. 

431. 

13.  Special  Traverses  to  conclude  to  the  Country. 

336.  398.  432. 

14.  Form  of  Demurrer,  and  Joinder.  336.  435.  437. 

15.  Entry  of  Proceedings  on  Record.    336.  446. 

449.  476. 

16.  No  Fees  to  be  charged  for  more  than  one  Issue, 

in  Assumpsit,  fyc.  336. 


TABLE   OF    RULES.  XXXV 

li  King's  Bench,  Common  Pleas  and  Exchequer  of  Pleas  : 
Of  William  IV. 

4.  H.  1834.  Relating  to  Pleadings  ; 
In  general : 

reg.  17.  Plea  of  payment  of  Money  into  Court.  312.  336. 

301. 

18.  Rule  or  Order  for  such  payment  unnecessary,  ex- 

cept under  3&4W,  IV.  c.  42.  p.  237. 

312.  314.  336. 

19.  Replication  to  Plea  of  payment  of  Money  into  Court. 

315.  317.  336. 

20.  Commencement  of  Declaration,  after  Plea  in  abate- 

ment of  Non-joinder.  210.  319.  336. 

21.  Special  Character  of  Parties  not  in  Issue,  unless 

specially  denied.  386. 
In  particular  Actions: 
reg.  I.  Assumpsit. 

§  1.  Effect  of  Plea  of  non  assumpsit.  337,  8.  340. 

2.  This  Ptea  inadmissible,  in  Action  on  Note  or  Bill. 

351. 

3.  Matters  in  Confession  and  Avoidance,  fyc.  to  be 

pleaded  specially.  350.  397. 

4.  Interest  how  averred,  in  Action  on  Policy  of  As- 
•  surance.  215. 

reg.  II.  Covenant,  and  Debt, 

§  1.  Effect  of  Plea  of  non  est  factum.  338.  357.  359. 

2.  Plea  of  nil  debet  abolished.  323.  351. 

3.  Effect  of  Plea  of  never  indebted,  in  debt  on  simple 

Contract  323.  338.  360. 

4.  In  other  Actions  of  Debt,  what  Matters  must  be 

specially  pleaded.  351.  361. 
reg.  III.  Detinue, 

Effect  of  Plea  of  non  detinet.  329.  338.  364. 
reg.  I V.  Case. 

§  1.  Effect  of  Plea  of  not  guilty.  329.  338.  365,  6,  7. 

371.  374,  5. 
2.  All  matters   in  Confession  and  Avoidance  to  be 

specially  pleaded.  365. 
reg.  V.   Trespass. 

§  1.  Locus  in  quo  how  designated,  in  Declaration  in 
Trespass  quare  clausum  fregit.  215,  16. 

2.  Effect  of  Plea  of  not  guilty  in  such  Action  329. 

338.  376.  529. 

3.  The  like,  in  Trespass  de  bonis  asportatis.  329. 

339.  378. 

4.  5,  6.  Pleas  of  Right  of  Way,  or  Common,  how 

construed,  377. 
Same  Term  ;  Relating  to  Practice  :  p.  31. 
reg.  1.  Delivery  of  Demurrers,  and  Pleadings  subsequent  to 

Declaration.  412.  432.  437. 

2.  Matter  of  Law  to  be  stated  in  Margin  of  Demurrer. 

435. 

3.  Rule  to  join  in  Demurrer  unnecessary.  437. 

4.  No  Signature  of  Counsel  to  Joinder  m  Demurrer.  438. 

5.  Issue,  or  Demurrer  book,  by  whom  made  up,  441.  449. 

c2 


XXXVI  TABLE  OF    RULE8,  &C. 

In  Kino's  Bench,  Common  Pleas,  and  Exchequer  of  Pleas: 
Of  William  IV. 

4.  H.  1834.  (Relating  to  Practice  :)  p.  31. 

reg.  6.  No  Motion  or  Rule  for  concilium  on  Demurrer.  2 

4 

7.  Delivery  of  Copies  of  Demurrer  books,  Special  Ca 

and  Special  Verdicts,  to  Judges.  4 

8.  Plea  of  Judgment  recovered  in  another  Court,  ir. 

state  the  Date  of  it,  in  margin.  4 

9.  Wril  of  Error,  Supersedeas.  002,  3. 

10.  Rule  to  certify  or  transcribe  Record  in  Error,  un 

cessary.  6 

11.  Rule  to  allege  Diminution,  or  assign  Errors,  and  * 

facias  quare  executionem  von  in  Error,  discontinx 

6 

12.  Assignment  of  Errors,  and  subsequent  Pleadings  tht 

on,  to  be  delivered,  and  not  filed.  6 

13.  Scire  facias  ad  audiendum  errores  unnecessary, 

leu  in  cast  of  change  of  Parties.  € 

14.  Setting  down  case  for  argument,  in  Error.  014. 

15.  Delivery  of  Copies  of  Judgment  of  Court  below, 

assignment  of  Errors,  to  Judge  of  Court  above. 

16.  Entry  on  Record  of  Proceedings  in  Error  unne< 

sary,  before  setting  down  case  for  argument,  t 

17.  Notice  of  taxing  Costs  unnecessary,  when  Defenc 

has  not  appeared.  I 

18.  Repassing  and  amending  Record  of  Nisi  Prius.  . 

dend.  to  p.  4 

19.  Writs  of  Trial  to  be  sealed  only,  and  not  signed.  A 

20.  Admission  of  written  or  printed  Documents.  254.  A 
4.  M.  1834.  Putting  in  Bail.  145. 

0.  H.  1836.  Holidays.  46. 

Examination  of  Attomies,  how  conducted.  48,  I 

Notice  of  application  to  be  admitted.  51. 
Re-admission  of  Attomies.  56. 

E. .  Appointment  of  Examiners.  Id. 

7.  M.  1836.  Rules  to  return  Writs,  %c.  168,  9. 


NOTICES, 

In  Common  Pleas  : 
Of  George  II. 
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CHAP.  I. 


Of  Personal  Actions,  and  the  Time  limited  for  their 
Commencement  ;  and  of  Notices  g/*  Action,  8fc. 


X  ERSONAL  Actions  are  ex  contractu,  vel  ex  delicto;  being  founded  Personal 
upon  contract,  or  for  wrongs,  independently  of  contract*.     Actions       00i" 
upon  contracts,  are  account,  assumpsit,  covenant,  debt,  annuity,  and 
scire  facias;  actions  for  wrongs,  are  case,  detinue,  replevin,  and  tres- 
pass vi  et  armis\ 

It  was  formerly  holden,  that  an  action  of  debt  would  not  lie  against  Action  of  debt 
an  executor  or  administrator,  upon  a  simple  contract  made  by  the  tea-  tncTtfiwiMt1" 
tator  or  intestate0,  except  in  London,  where  such  an  action  was  main-  executor  or  ad- 
tainable  by  the  custom d;  but  where  the  contract  was  made  by  the 
executor  or  administrator,  an  action  of  debt  might  have  been  main- 
tained against  hime:  And  now,  by  the  late  act  for  the  further  amend- 
ment of  the  law,  and  better  advancement  of  justice',  "  an  action  of 
u  debt  on  simple  contract  shall  be  maintainable,  in  any  court  of  common 
**  law,  against  any  executor  or  administrator."     It  should  also  be  ob-  Wager  of  law 
served,  as  connected  with  this  subject,  that,  by  another  clause  of  the 
same  statute*,  "  no  wager  of  law  shall  be  hereafter  allowed." 


*  l  Bac  Abr.  86.  69b.  C.  P.  5.  and 
Tidd  Prne.  9  Ed.  1.  The  frequent  re- 
ferences to  7Ws  Practice  are  intended  to 
shew  the  connexion  between  that  work  and 
the  present ;  and  how  the  practice  of  the 
eoorts  stood,  before  it  was  altered  by  sub- 
sequent statutes,  rules  of  court,  and  judi- 


*  For  the  different  causes  of  action  com- 
prised under  the  above  heads,  see  Tidd 
Prmc.  9  Ed.  1.  4,  &c. ;  and  for  an  Out- 
fie*  or  Summary  of  real  and  sural  actions, 
see  Sup.  thereto,  1838,  pp.  1,  Ac^  and 
the  antbutifii  there  referred  to,  particu- 
lar] j  Mr.  Boacof*  valuable  treatise  on 
actions,  Ac 

«  Bs^rjt^  Robinson,  1  New  Rep.  C.  P. 


293,  and  the  authorities  there  cited. 

*  City  of  London's  case,  8  Co.  126. 
Bobun  Priv.  Land.  147.  149.  151. 

*  Riddell  v.  Sutton,  5  Bing.  200.  2 
Moore  &  P.  345.  S.  C. 

f  3  &  4  W.  IV.  c.  42.  §  14.  and  see 
the  third  Report  of  the  Common  Law 
Commissioners,  pp.  17,  18.  74. 

1  3  &  4  W.  IV.  c.  42.  §  13.  And  as 
to  wager  of  law,  its  antiquity,  &c*  and 
the  cases  in  which  it  was  or  was  not  for- 
merly allowable,  see  3  Chit  BL  Com.  341. 
1  Chit.  PL  5  Ed.  128,  9.  Tidd  Prac.  9 
Ed.  649.  8  Rep.  C.  L.  Com.  17,  18.  74. 
and  see  Barry  v.  Robinson,  1  New  Rep. 
C.  P.  297.  King  v.  Williams,  2  Barn. 
&  C.  &S8.    4  Dow).  &  R.  3.  S.  C. 


2  PERSONAL   ACTIONS. 

Actions  for  For  wrongs  independently  of  contract,  the  action  must  in  general 

wrong*,  by  and    ^  brought  by  the  party  to  whom  the  injury  is  done,  against  the  party 

(gainst  whom  ## 

brought.  doing  it ;  and  if  either  of  the  parties  die,  the  action  is  gone ;  for  it  is 

By  stat  4  Edw.  a  rule,  that  actio  personalis  moritur  cum  persond*.    But  there  were 

some  exceptions  to  this  rule,  chiefly  arising  from  an  equitable  con- 
struction of  the  statute  4  Edw.  III.  c.  7.  by  which  executors  shall 
By  law  amend-    have  an  action  of  trespass,  for  a  wrong  done  to  their  testator b.    And 
mentact  now^  ^  ^  jaw  amendment  act*,  reciting  that  there  is  no  remedy 

provided  by  law  for  injuries  to  the  real  estate  of  any  person  deceased,, 
committed  in  his  life  time ;  nor  for  certain  wrongs  done  by  a  person 
deceased  in  his  life  time  to  another,  in  respect  of  bis  property,  msT 
Executors,  or  or  personal;  it  is  enacted,  that  "  an  action  of  trespass,  or  trespass  on. 
may  bring  ao  "  the  case,  as  the  case  may  be,  may  be  maintained  by  the  executors  or 
rionsfor injuries  «  administrators  of  any  person  deceased,  for  any  injury  to  the  real 
of  deceased.        "  estate  of  such  person,  committed  in  his  life  time,  for  which  an  action 

"  might  have  been  maintained  by  such  person,  so  as  such  injury  shall 

"  have  been  committed  within  six  calendar  months  before  the  death  of 

"  such  deceased  person ;  and  provided  such  action  shall  be  brought 

"  within  one  year  after  the  death  of  such  person ;  and  the  damages, 

"  when  recovered,  shall  be  part  of  the  personal  estate  of  such  person: 

Actions  may  be   "  And  further,  that  an  action  of  trespass,  or  trespass  on  the  case,  as  the 

executorsor  ad-  "  case  mav  ^»  mav  ^e  maintained  against  the  executors  or  admimstra* 

ministrators,  for  u  ^yg  0f  any  person  deceased,  for  any  wrong  committed  by  him  in  hi» 

an  injury  to  pro-  ,  °  * 

perty,  real  or       "  life  time  to  another,  in  respect  of  his  property,  real  or  personal,  to** 
personal,  by  de-    «  gucn  mjury  snau  nave  t^u  committed  within  six  calendar  months 

"  before  such  person's  death,  and  so  as  such  action  shall  be  brought 
"  within  six  calendar  months  after  such  executors  or  administrator* 
"  shall  have  taken  upon  themselves  the  administration  of  the  estate  ml 
"  effects  of  such  person ;  and  the  damages  to  be  recovered  in  suchae- 
"  tion  shall  be  payable  in  like  order*  of  administration,  as  the  simple 
"  contract  debts  of  such  person."     But  if  an  action  be  brought  by  a 
termor,  upon  7  &  8  Geo.  IV.  c.  31.  for  an  injury  done  to  his  house, 
within  three  calendar  months  from  the  offence  committed,  and  that 
action  abates  by  the  death  of  the  termor,  after  the  three  months  have 
expired,  bis  executor  cannot  bring  a  fresh  action d:  And  it  is  doubt- 


•  1  Wms.  Saund.  5  Ed.  216.  a.  (1.),  375.    Wheatley  v.  Lane,  1  Wms.  Saund. 
and  see  Bird  v.  Relfe,  (or  Relpb,)  1  Nev.  5  Ed.  217.    K nights  v.  Quarles,  4  Moore, 
&  M.  415.    4  Nev.  &  M.  878.    2  Ad.  682.    2  Brod.  &  B.  102.  S.  C. 
&E.778.S.C.  C8&4W.  IV.c4«.$  2.  u*  see  3 

*  2  Bac.  Abr.  444,  5.  and  see  Tidd  Rep.  C.  L.  Com.  17.  74. 

Prac.  9  Ed.  9.  Hambly  v.  Trott,  Cowp.  -  Tlll-Adam  (or  Adam)  v.  Inhabitants 


■  y 


PER80NAL   ACTIONS. 

(y,  whether  an  executor  of  a  termor  can  in  any  case  bring  an  action 

upoathe  7  &  8  Geo.  IV.  c.  31.  for  an  injury  sustained  in  the  life 

daw  of  bis  testator. 
By  the  statute  11  Geo.  IV.  &  1  W.  IV.  c  47.  for  consolidating   Against  heirs, 

and  amending  the  laws  for  facilitating  the  payment  of  debts  out  of  °r 
res/ estate,  (Sir  Edward  Sugden's  act,)  "  all  wills  and  testamentary 
limitations,  dispositions,  or  appointments,  made  by  any  person  or  per- 
Mst,  of  or  concerning  any  manors,  messuages,  lands,  &c,  whereof 
any  person  or  persons,  at  the  time  of  his,  her  or  their  decease,  shall 
be  aeieed  in  fee  simple,  in  possession,  reversion,  or  remainder,  or 
ajfe  power  to  dispose  of  the  same  by  his,  her  or  their  last  wills  or 
fettaseots,  shall  be  deemed  or  taken  (only  as  against  such  person  or 
prions,  with  whom  the  person  or  persons  making  such  wills,  &c, 
shall  have  entered  into  any  bond,  covenant,  or  other  specialty,  bind- 
ing hie,  her  or  their  heirs,)  to  be  fraudulent,  and  clearly,  absolutely, 
*ai  utterly  void,  frustrate,  and  of  none  effect:"*  And  for  enabling  such 
creditors  to  recover  upon  such  bonds,  covenants,  and  other  special- 
ties, it  is  thereby  enacted,  that  "  in  the  cases  before  mentioned,  every 
unch  creditor  shall  and  may  have  and  maintain  his,  her  and  their  ac- 

*  tion  and  actions  of  debt  or  covenant,  upon  the  said  bonds,  covenants, 
"  tad  specialties,  against  the  heir  and  heirs  at  law  of  such  obligor  or 
"obligors,  covenantor  or  covenantors,  and  such  devisee  and  devisees, 
41  or  the  devisee  or  devisees  of  such  first  mentioned  devisee  or  devisees 

*  jointly,  by  virtue  of  that  act ;  and  such  devisee  and  devisees  shall  be 
"Sable  and  chargeable  for  a  false  plea  by  him  or  them  pleaded,  in  the 

*  sane  manner  as  any  heir  should  have  been,  for  any  false  plea  by  him 
'fended,  or  for  not  confessing  the  lands  or  tenements  to  him  de- 

*  •tended*:  And  if  in  any  case  there  shall  not  be  any  heir  at  law, 
"  ftgunst  whom,  jointly  with  the  devisee  or  devisees,  a  remedy  is  there- 
"by  given,  in  every  such  case*,  every  creditor,  to  whom  by  that  act 

*  relief  is  so  given,  shall  and  may  have  and  maintain  his  and  their  ac- 
"  tarn  and  actions  of  debt  or  covenant,  as  the  case  may  be,  against  such 
a  devisee  or  devisees  solely;  and  such  devisee  or  devisees  shall  be 

*  liable  for  fidae  plea  as  aforesaid."6 


of  Bristol,  4  Ner.  &  M.  144.    2  Ad.  &      by  11  Geo.  IV.  &  1  W.  IV.  c.  47.  §  1. 
X.SB9.&G.  »  Stat.  11  Geo.  IV.  &  I  W.  IV.  c.  47. 

*  $  S.  and  see  stat  8  W.  &  M.  c.  14.      §  3.  and  see  stat  3  W.  &  M.  c.  14.  §  8. 
5  t.  and*  perpetual  by  6  &  7  W.  III.  c  ■  Stat.  11  Geo.  IV.  &  1  W.IV.c.47. 

14.    These  statutes,  however,  ire  repealed      §4. 
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4  LIMITATION   OP   ACTIONS. 

Umto&m  at  ft  wiQ  next  be  proper  to  take  a  view  of  the  alterations  whic 

personal  actioM* 

been  made  in -the  law  respecting  the  limitation  of  personal  ac 

and  to  shew  what  evidence  is  required  of  a  new  or  continuing  a 

and  to  prove  that  the  action  was  commenced  in  due  time,  sc 

prevent  the  operation  of  the  statutes  of  limitations. 

By  aat.  81  /«c       By  the  statute  21  Joe.  L  c.  16.  $  3.  it  is  enacted,  that  "  all 

Lc  16.  $3.       u  ^  tre9pgau  quare  ctausumfiregk,  &c^a*4inne,  trover,  and  reph 

u  taking  away  goods  and  cattle ;  all  actions  of  account,  and  u] 
M  case,  other  than  such  accounts  as  concern  the  trade  of  mere! 
M  between  merchant  and  merchant,  their  factors  or  servants ;  all 
"  of  debt,  grounded  upon  any  1+nAmg  or  contract  without  speci 
for  arrearages  of  rent ;  and  all  actions  of  assault,  menace, 
mounding,  and  imprimmmemi,  shall  be  commenced  and  sued  wit 
times  hereinafter  expressed,  and  not  after ;  that  is  to  say,  t 
actions  upon  die  out,  (other  man  for  slander,)  account,  t\ 
"  quare  clausum  /regit,  &c~,  demt,det'mue,  and  replevin,  within* 
"  next  after  die  cause  of  sack  actions  or  suit,  and  not  after;  ac 
M  assault,  and  battery,  mmmsamg,  and  imprisonment,  within  four 
"  and  actions  upon  die  ease  for  words,  within  two  years  next  a 
**  words  spoken,  and  not  after." 
for  m-  This  statate,  wkiek  contained  the  nsnal  savings  for  infants 
covert,  and  fir  mini  nan  emmpm  utentii,  imprisoned,  or  beyo 
seas,  was  confined  to  die  particular  actions  enumerated  there 
did  not  extend  to  actions  of  ctmmmmt.  «r  44*  on  specialty,  oi 
matter  of  a  higher  aanm ;  bat  «»1t»«w»  of  debt  upon  i 
ing  or  contract  without  specialty,  or  $&t  wwoarages  of  rent  n 
on  parol  lenstsA  Src  A  scire  Jhxkt*4&*t>,  Mag  founded  on 
of  of  record,  was  not  within  the^Mttftr*.  Vta  now.  by  the  law  i 
^^.^^  *****  act%  -all  actions  of  *V*ift*r  wift  taw*  aa  indenture  of  < 
&c*byhv  «  ^n  actions  of  etmemmt 'rtr  «M/unvinaatjr  bond  or  other  special 

*  all  actio**  of  dfcfV  *r*rf */****  nn«wi  aay  recognizance,  and 
«*  actions  nf  4fk  upon  nw  m*r*k*h***  the  submission  is  not 

*  dakv.  or  for  am*  •V^tar  ta  **f*et  of  any  copyhold  estates 
K  an  «Nwf.  ^  for -wictnc^  ******  9m  any fieri  facias,  and  all  acti 

*  i+mihrs*  HalWn^  ******  ttf  **oney,  given  to  the  party  grit 

»  w  ^  f»«HiW?fr  *'  «WHI%  «mm%  ekhns  of  modus  detimandi,  or  ei 

•wt  <HU'/.<uw»>  ****  <*  ■■*■*  l™f  *J>  from  or  discharge  of  tithes  "•,  id.  I 
W*  'fini  *»x  R*ktf*>  **  ***  *■*  «*  b  Tidd  Prac.  9   Ed.  15,  16. 

********  iVkh"*MW  '*•  *ww**int  «f  the  Freeman  v.  Stacy,  Hut.  109. 

****  *ft  &  *-  OU*TU  «*fcr  abort-  Pope,  1  Wms.  Saund.  5  Ed. 88. 

4*ltjt  ft*  41m*  ^v  sjw*i»|p*ww  «  certain  v.  Harridge,  2  Wms.  Saund.  5  Ed 
<aj*\tt**k**«»*f  A3W.IV.  c.  c  S&4  W.IV.c.42.  §  3.  ai 

^'Mw.w^Hwaifcsf  !*»*■*  required  in  Rep.  C.  L.  Cora.  16.  73. 
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LIMITATION   OF   ACTIONS.  5 

**  any  statute  now  or  hereafter  to  be  in  force,  that  shall  be  sued  or 
•*  brought  at  any  time  after  the  end  of  the  then  present  session  of  par- 
**  lament,  shall  be  commenced  and  sued  within  the  time  and  limitation 
"  hereinafter  expressed,  and  not  after ;  that  is  to  say,  the  said  actions 

*  of  debt  for  rent  upon  an  indenture  of  demise,  or  covenant  or  debt  upon 

*  any  bond  or  other  specialty,  actions  of  debt  or  scire  facias  upon  re- 
<*  cognizance,  within  ten  years  after  the  end  of  the  then  present  ses- 
"  sion,  or  within  twenty  years  after  the  cause  of  such  actions  or  suits, 

"bat  not  after;  the  said  actions  by  the  party  grieved,  one  year 

*  liter  the  end  of  that  session,  or  within  two  years  after  the  cause  of  , 

"such  actions  or  suits,  but  not  after;  and  the  said  other  actions, 

u  within  three  years  after  the  end  of  that  session,  or  within  six  years 

"after  the  cause  of  such  actions  or  suits,  but  not  after:  Provided,  that 

*  nothing  therein  contained  shall  extend  to  any  action  given  by  any 
14  statute,  where  the  time  for  bringing  such  action  is,  or  shall  be,  by 
"my  statute  specially  limited."* 

And  it  is  thereby/further  enacted,  that  "  if  any  person  or  persons,  Remedy  for  in- 
N  that  is  or  are  or  shall  be  entitled  to  any  such  action  or  suit,  or  to  covert, Tc!* 
"  nth  scire  facias,  is  or  are,  or  shall  be  at  the  time  of  any  such  cause 
"  of  action  accrued,  within  the  age  of  twenty-one  years,  feme  covert,  non 
"tempos  mentis,  or  beyond  the  seas,  then  such  person  or  persons  shall 
u  be  at  liberty  to  bring  the  same  actions,  so  as  they  commence  the  same 
u  within  such  times,  after  their  coming  to  or  being  of  full\age,  discovert, 
"of sound  memory,  or  returned  from  beyond  the  seas,  as  other  per- 

*  una,  having  no  such  impediment,  should,  according  to  the  provisions 
of  that  act,  have  doneb:  And  that  if  any  person  or  persons,  against  Absence  of  de- 

**  whom  there  shall  be  any  such  cause  of  action,  is  or  are,  or  shall  be,  thegeas'provided 
*t  the  time  of  such  cause  of  action  accrued,  beyond  the  seas,  then  the  for- 
"  person  or  persons  entitled  to  any  such  cause  of  action,  shall  be  at 

*  liberty  to  bring  the  same  against  such  person  or  persons,  within  such 

*  times  as  are  before  limited,  after  the  return  of  such  person  or  persons 
"fiom  beyond  the  seas."0 

u  Provided  always,  that  if  any  acknowledgment  shall  have  been  Proviso  in  case 
"made,  either  by  writing,  signed  by  the  party  liable  by  virtue  of  such  ^ent  in°wriiing, 
"  indenture,  specialty,  or  recognizance,  or  his  agent,  or  by  part  pay-  or  by  P*rt  P**- 
4  Bent  or  part  satisfaction,  on  account  of  any  principal  or  interest 
"  being  then  due  thereon,  it  shall  and  may  be  lawful  for  the  person  or 
m  persons  entitled  to  such  actions,  to  bring  his  or  their  action  for  the 

*  On  this  statute  it  has  been  holden,      W.  IV.  c.  27.  §  42.     Paget  v.  Foley,  2 
flat  covenant  for  rent  in  arrear  may  be      Btng.  N.  R.  679.    3  Scott,  120.  S.  C. 


within  the  time  limited  thereby ;  *  8  &  *  W.  IV.  c  42.  §  4.  and  see  3 

is  not  confined  to  sir  years  from  the      Hep.  C.  L»  Com.  16.  73. 
arisen  it  became  payable,  by  the  3  &  4 
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Limitation  of 
actions  after 
judgment,  or 
outlawry,  re- 
versed. 


Stat  21  Jac.  I. 
c.  16.  extended 
to  Scotland* 


No  part  of  the 
united  kingdom, 
&c  now  deemed 
beyond  the  seas. 


"  money  remaining  unpaid,  and  so  acknowledged  to  be  due,  within 
"  twenty  years  after  such  acknowledgment  by  writing,  or  part  payment 
"  or  part  satisfaction,  as  aforesaid ;  or  in  ease  the  person  or  persons 
"  entitled  to  such  action  shall,  at  the  time  of  such  acknowledgment,  be 
"  under  such  disability  as  aforesaid,  or  the  party  making  such  aeknow- 
"  ledgment  be,  at  the  time  of  making  the  same,  beyond  the  seds,  then 
"  within  twenty  years  after  such  disability  shall  have  ceased  as  afbre- 
"  said,  or  the  party  shall  have  returned  from  beyond  seas,  as  the  ease 
"  may  be ;  and  the  plaintiff  or  plaintiffs  in  any  such  action  or*  any  in- 
"  denture,  specialty  or  recognizance,  may,  by  way  of  replication,  state 
"  such  acknowledgment,  and  that  such  action  was  brought  within  the 
"  time  aforesaid,  in  answer  to  a  plea  of  this  statute."  b 

"  Nevertheless,  if,  in  any  of  the  said  actions,  judgment  be  gifcn 
"  for  the  plaintiff,  and  the  same  be  reversed  by  error,  or  a  verdict 
"  pass  for  the  plaintiff,  and,  upon  matter  alleged  in  arrest  of  judg- 
ment, the  judgment  be  given  against  the  plaintiff,  that  he  take  no- 
thing by  his  plaint,  writ,  or  bill ;  or  if,  in  any  of  the  said  actions,  the 
"  defendant  shall  be  outlawed,  and  shall  after  reverse  the  outlawry  ; 
that  in  ail  such  cases,  the  party  plaintiff,  his  executors  or  adminis- 
trators, as  the  case  shall  require,  may  commence  a  new  action  ov 
"  suit,  from  time  to  time,  within  a  year  after  such  judgment  reversed, 
"  or  such  judgment  given  against  the  plaintiff,  or  outlawry  reversed* 
"and  not  after."  c 

The  statutes  of  limitations  were  construed  to  extend  to  persona 
in  Scotland;  so  that  if  a  plaintiff  or  defendant  resided  there)  b& 
must  have  sued,  or  been  sued,  within  the  time  limited  thereby a* 
And  now,  by  the  law  amendment  acte,  "  no  part  of  the  united  king-" 
"  dom  of  Great  Britain  and  Ireland,  nor  the  islands  of  Man,  Ch&*~ 
"  seyf  Jersey,  Alderney,  and  Sark,  nor  any  islands  adjacent  to  any  0* 
them,  being  part  of  the  dominions  of  his  Majesty,  shall  be  deemed 
to  be  beyond  the  seas,  within  the  meaning  of  that  act,  Or  of  the  21  Jao 
"  I.  c.  16."  And  where  an  action  was  brought  in  the  King's  Bench, 
on  a  written  engagement  entered  into  in  Scotland,  the  court  held,  that 
the  case  must  be  governed  by  the  law  of  this  country,  where  the  statute 
of  limitations  had  attached,  although  it  was  contended  that  the  Scotch 
law  must  prevail,  which  would  have  allowed  forty  years  for  com- 
mencing the  suitf.     So,  upon  a  promissory  note  given  in  France,  the 


u 


« 


n 


*< 


it 


tt 


*  Sic,  in  printed  copy  of  act,  instead  of 
on, 

b  S  &  4  W.  IV.  c  42.  §  5.  and  see  S 
Rep.  C  L.  Com.  16.  73. 

c  §  6.  and  see  3  Rep.  C.  L.  Com.  16. 
37. 


*  Tidd  Prac.  9  Ed.  16.  and  see  King  «. 
Walker,  1  Blac  Rep.  286.  Du  BeBoix  o. 
Lord  Waterpark,  I  DowL  &  R.  16. 

•  3  &  4  W.  IV.  c.  42.  §  7. 

f  British  Linen  Company  v.  Drum- 
mo  nd,  10  Barn.  &  C.  903.     1  Barn.  & 
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payee  may  sue  the  maker,  if  resident  in  England,  during  six  years 
from  the  time  it  becomes  due ;  although,  by  the  law  of  France,  all 
actions  upon  promissory  notes  are  wholly  barred  after  five  years  from 
the  date  of  the  protest  thereon*.  But  Ireland  is  still  considered  as  a 
place  beyond  the  seas,  within  the  statute  4  Ann  c.  16.  §  19.,  notwith- 
standing die  act  of  Union,  and  the  3  &  4  W.  IV.  c.  42.  §  7b. 

In  actions  for  wrongs,  particular  times  of  limitation  are'  frequently  Limitation  of 
appointed  by  statute,  different  from  those  in  common  cases:  Thus,  ^0J"for 
by  the  statute  7  &  8  Geo.  IV.  c  53 c,  it  is  enacted,  that  "  if  any  By  tut.  7  &  8 
u  action  or  suit  shall  be  brought,  raised,  or  commenced,  against  any  Geo* IV* c*  M# 
"  officer  of  excise,  or  any  person  employed  in  the  revenue  of  ex- 
u  rise,  or  any  person  acting  in  the  aid  and  assistance  of  such  officer! 
44  or  person  so  employed  as  aforesaid,  for  any  thing  done  in  pur- 
44  nance  of  that  act,  or  any  other  act  or  acts  of  parliament  relating 
44  to  the  revenue  of  excise,  such  action  or  suit  shall  be  commenced 
44  within  die  space  of  three  calendar  months  next  after  the  cause  of 
44  action  shall  have  arisen."     The  action  must  also  be  brought  within  By  other  sta- 
te tame  period,  for  any  thing  done  in  pursuance  of  the  court  of  tutes* 
requests  acts  for  Westminster*,  the  Tower  Hamlets9,  or  London';  the  Act 
for  making  a  communication  from  Mary-te-bone  park,  &c.  to  Charing 
CSrssif;  the  Act  relating  to  copper  tokens  h,&c;  the  new  street  Act1;,  the 
Act  for  regulating  the  watermen  and  lightermen  of  the  river  Thames*, 
&&;  the  Act  to  permit  the  sale  of  beer  and  cyder  by  retail,  in  England1; 
•od  the  Poor  Law  Amendment  Actm :  And  the  action  must  be  brought 
"iduntkreehmar  months,  by  the  Act  to  amend  the  laws  relating  to  the  im- 
portation of  corn11;  within  six  calendar  months,  by  the  Act  to  prevent  the 
end  tad  improper  treatment  of  cattle0;  the  Act  relating  to  the  making 


AiSHS.  &  C  cited;  and  ice  THmber 
*>  Vguer,  4  Moore  &  8.  695. 
'  Huber  v.  Steiner,  2  Bing.  N.  R.202. 

*  Scott,  3d.     1  Hodges,  206.  8.  C 

1  Line  o.  Bennett,  1  Meeton    i  W. 
70.    ]  Tyr.fc  G. 441. 1  Gale,  968  8.  C. 
lid  see  Battersby  *  Kirk,  2  Bing.  N.  R. 
564.   S  Scott,  11.    1  Hodges,  49148-  C. 
'5  115.  This,  end  the  following  sta- 
tute* relating  to  the  limitation  of  actons, 
Ac,  are  additional  to  those  in  Tidd  Pmc.  9 
Ed.  19,  Ac. 

*  6  &  7  W.  I V.  c  cmvii.  §  85.  and 
23  Geo.  II.  c  27.  $  23, 

«  23  Geo.  II.  c  30.  $  24. 

'  5  &  6  W.  IV.  c.  xchr.  §  63.  and  see 


39  &  40  Geo.  III.  c  cir.  $  1$. 

f  63  Geo.  III.  c  121.  §  87. 

h  57  Geo.  III.  c.  46.  §  17. 

1  57  Geo.  III.  c.  xxix.  §  136. 

k  7  &  8  Geo.  IV.  c  Ixxv.  §  93. 

1  11  Geo.  IV.  &  1  W.  IV.  c.  64.  § 
28. 

■  4&5W.  IV.c.76.  §104. 

■  9  Geo.  IV.  c.  60.  §  48. 

0  3  Geo.  IV.  c.  71,  §  6.  It  should  be 
observed,  however,  that  this  statute  is  re- 
pealed by  the  5  &  6  W.  IV.  c  59.  by 
which  latter  statute,  $  19.  the 
be  commenced  within  one  calendar  month 
next  after  the  fact  committed :  And  for  a 
determination    thereon,    see   Hopkins    v. 
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In  trover. 


Form  of  plead- 
ing. 


Meant  of  pre- 
venting opera- 
tion of  statute* 
,  of  limitations,  in 
actions  upon 
contracts. 


Acknowledg- 
ment or  promise 
when  sufficient, 
or  not,  for  that 
purpose. 


and  sale  of  bread  ■ ;  the  Act  for  amending  the  law  respecting  pilots  an 
pilotage*;  and  the  Metropolitan  police  Act e :  within  six  lunar  month 
by  the  Act  for  regulating  the  rates  of  porterage*  ;  and  the  mutiny*,  an 
marine*,  Acts;  and  within  twelve  months,  by  the  Act  respecting  ta 
pottage  of  letters  i. 

The  statute  of  limitations,  21  Joe. I.e.  16.  §  3.  is  a  bar  in  an  action  i 
trover,  commenced  more  than  six  years  after  the  conversion,  although  tfc 
plaintiff  did  not  know  of  it  until  within  that  period ;  the  defendant  nc 
having  practised  any  fraud,  in  order  to  prevent  the  plaintifffrom  obtain 
ing  that  knowledge  at  an  earlier  period  h.  But,  to  support  a  plea  of  th 
statute  of  limitations  in  trover,  by  shewing  a  conversion  more  than  si 
years  before  the  actio#  brought,  the  defendant  must  either  prove  ai 
actual  conversion  in  fact,  or  give  evidence  of  an  absolute  and  un 
qualified  demand  and  refusal,  before  that  period1 :  And  the  mer 
taking  away  and  destroying  a  part  of  the  property,  which  is  in  th 
hands  of  a  bailee,  who  may  deliver  up  the  rest,  is  not  a  converskw 
of  the  whole,  so  as  to  entitle  the  bailor  to  maintain  trover  for  th 
whole1.  To  a  declaration  in  trover  by  an  administrator,  for  a  convex 
sion  after  the  death  of  the  intestate,  a  plea  of  not  guilty  of  the  pre 
mises  within  six  years,  was  holden  to  be  bad  upon  special  demurrer ;  i 
not  being  equivalent  to  an  allegation,  that  the  cause  of  action  did  do 
accrue  within  six  years k. 

In  order  to  prevent  the  operation  of  the  statutes  of  limitations,  it 
is  in  general  necessary  for  the  plaintiff  to  prove  that  the  action  wai 
commenced  in  due  time  after  the  cause  of  it  originally  accrued,  04 
was  subsequently  admitted  to  continue.  Two  questions,  therefore, 
frequently  occur  on  these  statutes,  in  actions  upon  contracts ;  1st,  whal 
shall  be  deemed  sufficient  evidence  of  a  new  or  continuing  contract,  sc 
as  to  prevent  the  operation  of  them ;  **  <d,  secondly,  at  what  time  the 
action  may  be  said  to  have  been  cot  :ed. 

It  was  formerly  holden,  that  a  b  cknowledgment  of  a  debt  bj 
the  defendant,  and  that  of  the  slightest,  nature,  within  six  years  be- 


Crowe,  7  Car.  &  P.  878.  per  Ld.  Den- 

flUMHf  (sh«  J. 

»  8  Geo.  IV.  c.  en.  §  29. 
t>  6  Geo.  IV.  c.  125.  §  84. 

•  10  Geo.  IV.  c  44.  §41. 

d  3?  Gto.  III.  c.  hriii.  §  18. 

•  6&7W.  IV.c.8.  §75. 

*  6  &  7  W.  I V.  c.  9.  §  58. 
«  55  Geo.  III.  c.  153.  §  54. 

*  Granger  v.  George,  5  Barn.  &  C. 


14f  ',  7  DowL  &  R.  729.  S.  C.  and  set 
Bal  .  tine,  on  the  statute  of  limitation* 
97,  &%    TiddiVoc.9Ed.21. 

1  1  hilpot  v.  Kelley,  1  Har.  &  W.  184 
4  !.«/.& M. 611.  SAd.&E.  106.S.G 
and  fee  Fraser  v.  Swansea  Canal  Com- 
pany, 1  Ad.  &E.S54.  3  NeV.  &  M.391. 
S.C.  Jenkins  v.  Cooke,  1  Ad.  &E.  372.  (a.) 
k  Pratt  v.  Swaine,  8  Barn.  &  C  285. 
2  M*n.  &  R.  350.  S.  C. 
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fore  tie  commencement  of  the  action,  was  sufficient  to  prevent  the 

cfentionof  the  statutes  of  limitations*  :  but,  from  more  recent  cases  b, 

it  Kent  that,  in  order  to  take  a  case  out  of  the  statutes,  it  is  neces- 

mj  to  prove  an  actual  promise  by  the  defendant,  or  an  absolute 

ad  unqualified  acknowledgment,  from  which  a  promise  may  be  in- 

fered,  to  pay  the  debt,  as  stated  in  the  declaration ;  and  if  the 

promise  was  conditional,  that  the  condition  was  performed  before  the 

bringing  of  the  action. 

Before  the  making  of  the  statute  9  Geo.  IV.  c.  14.  (Ld.  Tenter  den's  By  Lord  Ten- 
Act,)  furious  questions  had  arisen,  in  actions  founded  on  simple  con- 
tract, u  to  the  proof  and  effect  of  acknowledgments  and  promises  of- 
fered in  evidence,  for  the  purpose  of  taking  cases  out  of  the  opera- 
tion of  the  enactments  of  the  statute  21  Jac.  I.  c.  16.  §3.c;  and  it 
being  deemed  expedient  to  prevent  such  questions,  and  to  make  pro- 
vision for  giving  effect  to  the  said  enactments,  and  to  the  intention 
thereof,  it  was  enacted  by  the  above  statute,  (9  Geo.  IV.  c.  14d.)  that  In  actions  of 

,.       ,  .,,,  A,  ,    ,  ,  debt,  or  upon  the 

mictions  oi  debt,  or  upon  the  case,  grounded  upon  any  simple  con-  case,noacknow- 
"  tract,  no  acknowledgment  or  promise,   by  words  only,  shall  be  Jedfmcnl18haffi 
u  deemed  sufficient  evidence  of  a  new  or  continuing  contract,  whereby  cieot,  unless  it 
"  to  take  any  case  out  of  the  operation  of  the  said  enactments,  or  ^  'irtwiy? '  °f 
"  either  of  them,  or  to  deprive  any  party  of  the  benefit  thereof,  unless  ment* 
"men  acknowledgment  or  promise  shall  be  made  or  contained  by 
"  or  in  some  writing,  to  be  signed,  by  the  party  chargeable  thereby ; 
"  and  that  where  there  shall  be  two  or  more  joint  contractors,  or  Cat*  of  joint 
u  executors  or  administrators  of  any  contractor,  no  such  joint  con-  ^t^*01"** 
*  tractor,  executor  or  administrator,  shall  lose  the  benefit  of  the  said 
u  enactments,  or  either  of  them,  so  as  to  be  chargeable  in  respect  or 
"  ty  reason  only  of  any  written  acknowledgment  or  promise,  made 
"  and  signed  by  any  other  or  others  of  them :  Provided  always,  that  Effect  of  pay- 
"nothing  therein  contained  shall  alter  or  take  away,  or  lessen  the  pal" or  interest. 
"  effect  of  any  payment  of  any  principal  or  interest,  made  by  any 
u  penon  whatsoever :   Provided  also,  that  in  actions  to  be  com-  p"11^  though 

u  m    #  barred  as  to  one 

"fenced  against  two  or  more  such  joint  contractors,  or  executors  or  or  more  joint 

'Till  Ave.  9  Ed. 22,  &c.  515.     Gould  v.  Shirley,  2  Moore  &  P. 

1  Atowt  v.  Cross,  3  Bug.  329. 831.  581.    Haydon  (or  Eden)  v.  Williams,  4 

T*d  t.  Dunn,  Ry.  &  M.  416.  per  Moore  &  P.  811.    7  Bing.  163.  S.  C. 

4isJt,  Ca.  J.    M'Culloeh  v.  Dawes,  9  Lang  v.  Mackenzie,  4  Car.  &  P.  463.  per 

BtL  &  R.  40.    Ayton  p.  Bowles,  12  Tmdal,  Ch.  J.    Bealey  v.  Greenslade,  1 

*<**305t  4  Bing.  105.  &C.     Tanner  Price  N.  It.  144.     2  Cromp.  &  J.  61. 

"•^CBarn.*  C.608.  9DowL&  It.  2  Tyr.  Rep.  121.  S.  C. 

**••  8.  C.  Brydges  v.  Plumptre,  9  Dowl.  c  Ante,  4. 

**-M*    Pkree  v.  Brewster,  12  Moore,  6  §  I. 
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contractors,  may 
proceed  againtt 
others. 


Pleas  in  abate- 
ment, for  non- 
joinder. 


<4 


u 


tl 


Commencement 
and  operation  of 
act. 


Decisions 
thereon. 


M  administrators,  if  it  shall  appear  at  the  trial,  or  otherw 
"  plaintiff,  though  barred  by  either  of  the  therein  red 
M  that  act,  as  to  one  or  more  of  such  joint  contractors,  o 
M  or  administrators,  shall  nevertheless  be  entitled  to  rea 
any  other  or  others  of  the  defendants,  by  virtue  of  am 
ledgment  or  promise,  or  otherwise,  judgment  may  be 
costs  allowed  for  the  plaintiff,  as  to  such  defendant  01 
"  against  whom  he  shall  recover,  and  for  the  other  defer 
"  fendants  against  the  plaintiff."  * 

And  it  is  thereby  further  enacted,  that  "  if  any  defen 
"  fendants,  in  any  action  on  any  simple  contract,  shall 
"  matter  in  abatement,  to  the  effect  that  any  other  persoi 
"  ought  to  be  jointly  sued,  and  issue  be  joined  on  such 
"  shall  appear  at  the  trial  that  the  action  could  not,  by  re 
"  said  recited  acts,  or  that  act,  or  of  either  of  them,  be 
"  against  the  other  person  or  persons  named  in  such  plei 
"  them,  the  issue  joined  on  such  plea  shall  be  found  again 
"  pleading  the  same."  b  This  statute  was  limited  to  con 
take  effect  on  the  first  day  of  January  1829  c :  And  it ' 
that  the  firtt  section  of  the  statute  had  a  retrospectiv 
and  applied  to  parol  acknowledgments  made  before  iti 
came  into  effect,  although  such  acknowledgments  were 
the  action  brought  thereon,  before  the  commencement  of 
Since  the  making  of  this  statute,  it  was  determined,  in  a 
the  defendant,  by  letter,  had  admitted  a  balance  to  be  d 
stating  the  amount,  that  this  would  take  the  case  out  of 
of  limitations,  so  as  to  entitle  the  plaintiff  to  nominal  dam 


*  On  this  statute  it  has  been  bolden, 
that  an  acknowledgment  signed  by  the 
agent  of  the  debtor,  will  not  revive  a  debt 
barred  by  the  statute  of  limitations :  It 
must  be  signed  by  the  debtor  himself. 
Hyde  v.  Johnson,  2  Bing.  N.  R.  776. 

b  §2. 

c  §10. 

4  Hilliard  v.  Lcnard,  1  Moody  &  M. 
297.  per  Ld.  Tentenlen,  Ch.  J.  Ansell 
t>.  Ansell,  S  Car.  &  P.  563.  1  Moody  & 
M.  299.  S.  C.  per  Ld.  Tenterden,  Ch.  J. 
Towler  v.  Chatterton,  3  Moore  &  P.  619. 
6  Bing.  258.  Wilk.  Stat.  Lim.  146.  S.  C. 
and  see  Amner  ».  Cattell,  5  Bing.  208. 
2  Moore  &  P.  367.  S.  C.     S  Car.  &  P. 


564.  (6.)     1  Moody  &  M. 
notii.    Wilk.  Stat  Urn.  1 
Lockley  v.  Maund,  2  Leg. 
Chan.     But  the  sixth  sectio 
statute,  as  to  representation 
not  having  a  retrospective  c 
been  holden,  that  an  action 
fore  the  first  of  January  1 
after  that  day,  on  such  a 
made  by  parol  before  the 
statute,  is  maintainable.     F 
liamson,   1   Moody  &  M. 
Tenterden,  Ch.  J. 

e  Dickenson  v.  Hatfield, 
46.     2  Moody  &  M.  141. 
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a  framse  in  writing,  signed  by  die  party  chargeable  thereby,  to  pay 
Iris  proportion  of  a  joint  debt  more  than  six  yean  old,  is  a  sufficient 
esapliance  with  the  provisions  of  the  9  Geo.  IV.  c.  14.  §  1.  to  take 
the  case  oat  of  the  statute  of  limitations,  though  no  amount  is  sped* 
led  in  the  promise ;  and  a  plaintiff,  suing  on  such  promise,  is  not 
toonned  to  nominal  damages,  but  may  recover  the  whole  of  such 
froportkm,  upon  proving  the  amount  by  extrinsic  evidence  *.    8o, 
where  an  administratrix  sued  for  a  debt  due  to  the  intestate,  and  it 
appeared  that  the  debt  accrued  more  than  six  years  befbfe  the  com- 
mencement of  the  action,  but  that,  within  six  years,  the  defendant 
sod  the  agent  of  the  administratrix  went  through  the  account  to* 
tether,  and  struck  a  balance,  which  the  defendant  promised  to  pay 
•i  toon  as  he  could ;  it  was  holden,  that,  though  the  promise  was  not 
in  writing,  the  administratrix  was  entitled  to  recover,  on  an  account 
■tttod  with  her,  and  that  the  statute  of  limitations  was  no  barb. 
But  where  letters  had  been  written  by  the  defendant  to  a  friend  of 
the  plaintiff,  stating  that  the  plaintiff's  claim,  with  that  of  others, 
Aoold  receive  that  attention  which,  as  an  honourable  man,  the  de- 
fendant considered  them  to  deserve,  and  that  it  was  his  intention  to 
piy  them,  but  he  must  be  allowed  time  to  arrange  his  affairs,  and  if 
k  were  proceeded  against,  any  exertion  of  his  would  be  rendered 
abortive;  this  was  holden  not  to  be  an  unqualified  acknowledgment, 
from  which  the  court  could  imply  a  sufficient  promise  to  pay,  to  take 
the  case  out  of  the  statute  e.     So  where  a  defendant,  by  a  deed,  re- 
nting that  he  was  indebted  to  the  plaintiff  and  others,  assigned  his 
property  to  the  plaintiff,  in  trust  to  pay  all  such  creditors  as  should 
"gn  the  schedule  of  debts  annexed,  provided  that  if  all  did  not  sign, 
the  deed  should  be  void,  but  the  plaintiff  never  signed,  nor  was  the 
amount  of  his  debt  stated ;  the  court  held,  that  this  was  not  a  suffi- 
cient acknowledgment,  to  take  the  plaintiff's  debt  out  of  the  statute  of 
Mutations,  although  it  was  admitted  orally,  that  he  had  but  one  debt d. 
So  it  has  been  holden,  that  a  debt,  bearing  interest,  is  not  taken  out 


'  Lecbmerev.  Fletcher,  1  Cromp.  &  M. 
6*3.  3  Tjr.  Rep.  450.  S.  C.  And  for  other 
**axw,  in  which  a  subsequent  acknow- 
"dgment,  or  promise,  has  been  deemed  suf- 
**at  to  take  a  case  out  of  the  statute  of 
**kitioiis,  see  Dabbs  v.  Humphries,  (or 
Hoaaoftiey,)  10  Bing.  446.  4  Moore  & 
&  285.  S.  C.  Dodson  v.  Mackey,  4  Nev. 
*M.»7. 

'  Smith  ».  Forty,  4  Car.  &  P.  120.  per 


c  Fearn  v.  Lewis,  4  Moore  &  P.  1.  6 
Bing.  349.  4  Car.  &  P.  17S.  S.  C.  and 
see  Cory  v.  Bretton,  4  Car.  &  P.  462.  per 
Tvndol,  Ch.  J.  Brigstocke  v.  Smith,  1 
Cromp.  &  M.  488.  S  Ty  r.  Rep.  445.  S.  C. 
Linsell  (or  Linley)  v.  Bonsor,  2  Bing. 
N.  R.  241.  2  Scott,  399.  1  Hodges,  305. 
S.  C.  ;  but  see  Evans  v.  Heathcote,  1  Leg. 
Obs.  398.  K.  B. 

d  Kennett  v.  Milbank,  8  Bing.  38.  1 
Moore  &  S.  102.  S.  C.      Edmunds  v. 
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of  the  statute  of  limitations,  by  an  engagement,  signed  by  tl 

*     to  charge  his  estate  with  a  sum  corresponding  in  amount  with 

and  interest  from  the  date  of  the  engagement  •.     When  a  wri 

mise  to  pay  a  debt,  barred  by  the  statute  of  limitations,  has  1 

oral  evidence  of  the  contents  of  the  writing,  may  be  give 

it  has  been  doubted,  whether  the  date  of  an  acknowledgement 

made  in  writing,  pursuant  to  Lord  Tenter  den's  act,  can  be  p 

extrinsic  oral  evidence6. 

Effect  of  part  In  order  to  take  a  case  out  of  the  statute  of  limitations, 

prindMl,0or  in-    payment,  it  must  appear  that  the  payment  was  made  on  a 

terest.  the  debt  for  which  the  action  is  brought,  and  that  it  was 

part  payment  of  a  larger  debtd:    And  a  verbal  acknowl 
of  the  payment  of  part  of  a  debt  within  six  years,  is 
ficient  for  that  purpose e.     But  a  supply  of  goods,  in  r. 
of  an  agreement  to  deliver  them  in  diminution  of  a  previ 
is  a  sufficient  part  payment,  to  take  the  debt  out  of  the 
limitations  f.     And  where  the  payment  of  a  sum  of  money 
as  a  fact,  and  not  by  a  mere  admission,  its  appropriation  to  a  ] 
account,  whether  in  respect  of  principal  or  interest,  may  be 
declarations  of  the  party  making  the  payment ;  and  such  de< 
need  not  have  been  at  the  time  of  such  payment  *•    So, 
testator  bequeathed  to  his  two  daughters  £250  each,  to  be  p 
they  arrived   at  the  age  of  twenty-one,  and  till  that  pe 
expenses  of  board,  clothes,  and  education  to  be  borne  and  pi 
executors;  and  he  appointed  executors,  and  also  trustees, 
necessary  powers  to  fulfil  the  will :  At  a  meeting  of  the  tru 
executors,  for  the  purpose  of  settling  the  testator's  affairs 
ecutors  paid  over  to  the  trustees,  inter  alia,  the  sum  of  £5i 

Dowries,  4  Tyr.  Rep.  173,    2  Cromp.  &  c  Edmunds  v.  Dowries,  4 

M.  459.  S.  C.  and  see  Emery  v.  Doy,  1  173.    2  Cromp.  &  M.  459.  S 

Cromp.  M.  &  R.  245.    4  Tyr.  Rep.  695.  *  Tippets  v.  Heane,  1  Cron 

S.  C.  252.    4  Tyr.  Rep.  772.  S. 

*  Martin  ».  Knowles,  1  Nev.  &  M.  421.  Linsell  (or  Linley)  v,  Bonsc 

And  for  other  cases,  in  which  a  subsequent  N.  R.  241.    2  Scott,  399. 

acknowledgment,  or  promise,  will  not  take  305.  S.  C. 

a  case  out  of  the  statute  of  limitations,  ■  Willis  v.  Newham,  3  Yc 

see  Wilby  v.  Henroan,  4  Tyr.  Rep.  967.  518. 

2  Cromp.  &  M.  658.    S.  C.    Paddon  v.  f  Hart  v.  Nash,  1  Gale,  171 

Bartlett,  4  Nev.  &  M.  321.;  but  see  id.  M.  &  R.  337.  S.  C.     Hooper 

324, 5.  (6).    5  Nev.  &  M.  383.     1  liar.  v.  Stevens,  1  Har.  &  W.  480. 

&  W.  477.  S.  C.    Reeves  ».  Hearne,  1  M.  685.    7  Car.  &  P.  260.  S. 

Meeson  &  W.  323.  *  Waters  v.  Tompkins,   1 

h  Haydon  (or  Eden)   v.  Williams,    4  137.    2  Cromp.  M.  &  It   72J 

Moore  &  P.  81 1.    7  Biug.  1 53.  S.  C.  323.  S.  C. 
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setipirt  for  the  payment  of  the  legacies  to  the  daughters,  when  they 
ttt&Ded  the  age  of  twenty-one ;  this  sum  was  afterwards  lent  by 
the  trustees  to  the  defendant,  on  a  promissory  note,  which  described 
tkm  M  as  trustees  acting  under  the  will  of  the  late  Mr.  W.  B." 
(the  testator);  and  the  court,  under  these  circumstances,  held  that  a 
payment  of  principal  and  interest  to  one  of  the  legatees,  within  six 
yean,  was  sufficient  to  take  the  case  out  of  the  statute  of  limitations, 
and  that  the  trustees  had  a  right  to  maintain  an  action  on  the  note  *. 
So  where  A,  and  B.  had  signed  a  promissory  note,  by  which  they 
promised,  "  as  churchwardens  and  overseers,"  to  pay  to  C.  or  order 
a  mm  of  money  with  interest,  which  sum  was  in  fact  the  amount  of  a 
loan  made  by  C.  for  the  use  of  the  parish,  it  was  holden  that  the 
payment  of  interest  on  such  note,  from  time  to  time,  by  the  vestry, 
was  a  sufficient  acknowledgment  of  the  debt,  to  take  the  case  out  of 
the  statute  of  limitations b:  A  fortiori,  where  B.  had  audited  the 
parish  accounts,  in  which  payments  of  interest  on  the  note  were 
entered5.  But  proof  of  a  payment  of  12*.  as  interest  money,  does 
not  justify  a  verdict,  finding  a  debt  of  £13  16*.c  And  where  to  a 
declaration,  stating  that  the  defendant  had,  sixteen  years  before,  made 
•nd  delivered  his  promissory  note  payable  on  demand,  with  interest, 
to  the  plaintiff,  but  neglected  to  pay,  except  interest,  which  he  paid  up 
to  a  day  within  six  years,  the  defendant  pleaded  that  the  cause  of 
Kaon  did  not  accrue  within  six  years,  the  court  held  the  plea  to  be 
wicient*. 

The  payment,  within  six  years,  of  interest  due  upon  a  note  beyond  In  action  on 
ttat  period,  where  the  note  remains  in  the  hands  of  the  payee,  is  suf-  ProfmMory 
ficientto  take  the  case  out  of  the  statute  of  limitations6:  and  pay- 
ffltnt  of  interest  on  a  promissory  note  to  an  administrator,  who  had 
omitted  to  take  out  administration  in  the  diocese  in  which  the  note 
**s  bonum  notabile,  was  holden  to  be  a  sufficient  acknowledgment  of 
the  debt,  to  defeat  a  plea  of  the  statute  of  limitations  f.  So,  payment  of 
interest,  by  one  of  several  drawers  of  a  joint  and  several  promissory 
Bote,  will  take  the  case  out  of  the  statute,  as  against  any  of  the  other 
drawers,  in  a  separate  action  on  the  note  against  him  * ;  and  the  sta- 

*  Mfgginson  r.  Harper,  2  Cromp.  &  121.  S.  C. 

M.  322.    4  Tyr.  Rep.  94.  S.  C.  '  Clarke  v.  Hooper,  10  Bing.  480.    4 

b  Crew  v.  Petit,  3  Nev.  6i  M.  456.  Moore  &  S.  358.  S.  C. 

'  Leeaon  e.  Smith,  4  Ner.  &  M.  304.  «  Whiteomb  v.  Whiting,  Doug.  652,  3. 

*  Hoffit  v.  Palmer,  2  Bing.  N.  R.  713.  Burleigh  t>.  Stott,  8  Barn.  &  C.  36.    2 

«  Beaky  v.  Greenslade,  1  Price,  N.  R.  Man.  &  R.  93.  S.  C.    Chippendale  v. 

144.    2  Cromp.  &  J.  61.    2  Tyr    Rep.  Thurston,  4  Car.  &  P.  98.    1  Moody  & 
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Indorsement  of 
payment  on 
bond,  or  pro- 
missory note, 
&c.  when  not  ad- 
missible in  evi- 
dence. 


Case  of  sim- 
ple contract 
debt,  alleged  by 
way  of  set  oft 


tute  9  Geo.  IV.  c  14.  §  1.  has  not  altered  the  law  in  this  i 
In  a  joint  action  against  several  drawers  of  a  promissory  note 
formerly  holden,  that  an  acknowledgment,  within  six  years,  b 
them,  would  revive  the  debt  against  another,  although  the  lai 
made  no  acknowledgment,  and  only  signed  the  note  as  a  i 
And  where  A.  and  B.  had  given  a  joint  promissory  note  for  . 
C.  an  account,  in  which  B.,  as  between  himself  and  C,  gav 
for  interest  upon  a  sum  of  $600,  was  deemed  evidence,  in  ai 
by  C.  against  A.  and  B.9  to  take  the  case  out  of  the  st 
limitations  c. 

In  order  to  prove  the  payment  of  interest,  or  a  part  of  the  pi 
an  indorsement  made  by  the  obligee  upon  the  bond,  within 
years,  was  formerly  allowed  to  be  evidence d ;  but  an  indo 
made  after  the  presumption  had  taken  place,  was  not  admi 
And  now,  by  the  statute  9  Geo.  IV.  c.  14. e  "  no  mdorsemen 
"  morandum  of  any  payment,  written  or  made  after  the  time  aj. 
"  for  that  act  to  take  effect,  upon  any  promissory  note,  bill 
"  change,  or  other  writing,  by  or  on  the  behalf  of  the  party  t 
"  such  payment  shall  be  made,  shall  be  deemed  sufficient  j 
"  such  payment,  so  as  to  take  the  case  out  of  the  operation  o 
"  of  the  acts  therein  recited."  By  another  clause  of  the  same  i 
"  the  said  recited  acts,  and  that  act,  shall  be  deemed  and  take 
"  ply  to  the  case  of  any  debt  on  simple  contract,  alleged  by  w 
"  off,  on  the  part  of  any  defendant,  either  by  plea,  notice,  or  oth 
Where  a  plea  of  set  off  stated,  that  the  plaintiff  made  his 
sory  note,  payable  to*  A.  C,  which  was  duly  indorsed,  and  d 
to  the  defendant,  after  A.  C's  death,  by  his  administrator, 


M.  411.  S.  C.  per  Parke,  J.  Pease  v. 
Hirst,  10  Barn.  &  C.  122.  5  Man.  & 
R.  88.  S.  C.  Wyatt  v.  Hodson,  8  Bing. 
809.  and  see  Fenton  v.  White,  1  Leg.  Obs. 
838.  per  Garrow,  B. ;  but  see  Wylde  v. 
Porter,  1  Ad.  &  K  742. 

*  Chippendale  v.  Thurston,  4  Car.  &  P. 
98.  I  Moody  &  M.  41 1 .  S.  C.  per  Parke, 
J.  In  this  case,  the  interest  was  one  of 
the  Uemt  in  an  account,  of  which  the  party 
had  paid  the  balance ;  which  was  ruled  to 
be  a  sufficient  payment  of  interest :  but 
see  Willis  v.  Newham,  S  Younge  &  J. 
518. 


b  Tidd  Prac.9  Ed.  23;  but 
this  respect  is  now  altered,  by  t 
9  Geo.  IV.  c.  14.    Ante,  9,  10. 

c  Manderston  v.  Robertson, 
&  R.  440.  and  see  Id.  447.  (a.) 
v.  Williams,  1  Meeson  &  W.  52 

d  Tidd  Prac.  9  Ed.  19.  and  i 
Crotchett,  Stark.  Evid.  Apper 
1085.  Gleadowv.  Atkin,  1  Cr< 
410.  S  Tyr.  Rep.  289.  S.  C. 
Battens,  I  Moody  &  R.  841.  pet 
J. 

•  §8. 

f  §4. 
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unpaid;  Co  which  the  plaintiff  replied,  that  the  supposed  cause  of  set 
off  oo  the  said  note,  did  not  accrue  to  the  defendant  within  six  years, 
unumer  and  form,  &c,  the  court  held,  that  this  replication  admitted, 
set  oily  the  making  of  the  note,  but  the  indorsement  of  it  to  the  de- 
fendant by  J.  C.'s  administrator ;  and  that  the  defendant  might, 
ttatfore,  avail  himself  of  memorandums  of  the  payment  of  interest, 
written  on  the  note  by  A.  C,  before  Lord  Tenter  den's  act,  to  bar 
the  statute  of  limitations  *. 

When  there  are  several  items  in  an  account,  some  of  which  accrued  When  there  are 
within  the  last  six  years,  and  others  beyond  that  period,  the  statute  rnutQu^*c- 
of  limitations  will  be  a  bar  to  the  recovery  of  the  latter  items ;  and  the 
fonner  will  not  take  the  case  out  of  the  statute  of  limitations,  unless 
tat  account  is  mutual,  or  the  items  are  so  connected  together,  as  ne- 
cetianly  to  form  the  subject  of  one  action :  Therefore,  where  the 
pUttifi*  a  proctor,  sued  the  defendant  for  the  amount  of  his  bill, 
wfcdi  was  principally  for  work  done  in  prosecuting  an  appeal  to 
jidgment,  more  than  six  years  before  the  commencement  of  the 
•cboB,  but  after  the  judgment,  a  communication  had  been  made  by 
lb*  adverse  party  to  the  plaintiff,  as  proctor,  and  attended  to  by  him, 
inspecting  the  costs,  within  six  years,  and  an  item,  in  respect  of  this 
ftaasaeaon,  was  added  to  the  plaintiff's  bill ;  the  court  held,  that  the 
htter  item  did  not  take  the  case  out  of  the  statute  of  limitations  b.    It 
was  formerly  holden,  that  if  there  were  a  mutual  account  of  any  sort 
between  the  plaintiff  and  defendant,  for  any  item  of  which  credit  had 
ken  given  within  six  years,  that  was  evidence  of  an  acknowledgment 
of  there  being  such  an  open  account  between  the  parties,  and  of  a 
promise  to  pay  the  balance,  as  to  take  the  case  out  of  the  statute c. 
Bet,  since  Lord  Tcuterderis  actd,  it  has  been  decided,  that  the  fact 
tf  there  being  cross  demands  between  the  parties,  unaccompanied  by 
*  written  statement  of  accounts,  or  evidence  that  the  subject  of  one 
demand  was  given  and  accepted  in  reduction  of  the  other,  is  insuf- 
floent  to  take  the  case  out  of  the  statute  of  limitations,  on  a  repli- 
cation of  a  promise  within  six  years0. 

*  Gale  e.  Capern,  (or  Capron)  l.Ad.  &  they  were  sufficient,  or  not,  to  take  the 

E»  102.    3  Nev.  &  M.  868.  S.  C  case  out  of  the  statute  of  limitations,  see 

b  Rotbery  o.  Munnings,  1  Barn.  &  Ad.  Tidd.  Prac.  9  Ed.  22,  &c.    S  Chit.  Blac. 

16.  Com.  306.  (a.)  &  Wilk.  Stat  LSm.  Chap. 

'  Calling  a   Skoulding,  6  Durnf.  &  IV.  V.  VI.  VII. 

E.  189.    1  Wms.  Saund.  127.  c.  S.  C.  *  9  Geo.  IV.  c  14.  §  1. 

sad  see  Moore  v.  Strong,  1  Hodges,  28.  *  Williams  t>.  Griffith,  1  Gale,  65.    2 

1  Bug.  N.R.  441.  1  Scott,  367.  S.C.  And  Cromp.  M.  &  R.  46.     5  Tyr.  Rep.  748. 

tor  cnta  of  promises  or  acknowledgments,  S.  C. 
Lord  Temtsrden'i  act,  and  when 
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LIMITATION   OF    ACTIONS. 


Means  of  com- 
mencing actions, 
formerly  neces- 
sary, to  take 
case  out  of  the 
statutes. 


Abolished  by 
stat.  2  W.  IV. 
c.S9. 


Writs  substi- 
tuted in  lieu 
thereof. 


Writs  of  sum- 
mons and  capiat 
may  be  con- 
tinued by  allot 
and  piuries. 

What  must  be 
done  thereon,  to 
prevent  opera- 
tion of  statutes. 


In  order  to  shew  that  an  action  was  commenced  in  due  trnii 
to  take  the  case  out  of  the  statutes  of  limitations,  it  was  form 
cessary  to  sue  out  an  original  writ,  in  the  King's  Bench  or  < 
Pleas,  which  was  the  only  mode  of  proceeding  against  peer* 
realm,  corporations,  or  hundredors* ;  or  to  sue  out  a  bill  of  M 
or  latitat,  in  the  King's  Bench,  or  capias  quare  clausum  fregi 
Common  Pleas,  which  was  as  effectual  for  this  purpose  as  an 
writ b :  and  suing  out  a  testatum  capias  ad  respondendum  wai 
commencement  of  an  action  by  original*.  In  the  Excheque 
necessary  to  sue  out  a  venire  facias,  subpoena,  or  quo  minus  cc 
respondendum*.  In  actions  against  members  of  the  House  c 
mons,  an  original  writ  must  have  been  sued  out  at  common  L 
bill  filed,  after  the  statute  12  &  13  W.  III.  c.  3.  §  2  d.  In  actio 
suit  of  attornies,  it  was  usual  to  sue  out  an  attachment  of  prk 
the  King' 8  Bench  •,  or  Common  Pleas  f ;  or  venire  facias,  or  c 
privilege,  in  the  Exchequer  * :  and  a  bill  must  have  been  filed 
attorniesh,  or  prisoners  in  actual  custody  of  the  marshal  K  B 
by  the  uniformity  of  process  actk,  the  above  means  of  com 
personal  actions  in  the  superior  courts  of  law  at  Westminster, 
as  the  distinctions  between  proceedings  by  original  writ  and 
are  abolished ;  and  writs  of  summons,  capias,  and  detainer,  i 
stituted  in  lieu  thereof,  and  declared  to  be  the  only  writs  4er-t 
mencement  of  personal  actions,  in  any  of  the  courts  aforesaid, 
cases  to  which  such  writs  are  applicable  K  The  writs  of  s 
and  of  capias,  however,  may  be  continued  by  alias  and  plurie 
case  may  require,  if  any  defendant  therein  named  may  not  ha 
arrested  thereon,  or  served  therewith  m :  But  it  is  provided,  t 
"  first  writ  shall  be  available  to  prevent  the  operation  of  any 
"  whereby  the  time  for  the  commencement  of  the  action 
"  limited,  unless  the  defendant  shall  be  arrested  thereon,  oi 
"  therewith,  or  proceedings  to  or  toward  outlawry  shall  be  ha 
"  upon ;  or  unless  such  writ,  and  every  writ,  (if  any,)  issued 
"  tinuation  of  a  preceding  writ,  shall  be  returned  non  est  inver 
"  entered  of  record n,  within  one  calendar  month  next  after 
"  piration  thereof,  including  the  day  of  such  expiration ;  and 


*  Tidd  Prac.  9  Ed  102. 
b  Id.  27. 

«  Id.  166. 
'  /<*.116,&c 

•  Id.  819. 
'  Id.  820. 

'  Id.  92. 821. 


*  Id.  92.  821.  828.  826. 
1  Id.  91.  848,  &c. 
k  2  W.  IV.  c  89. 
1  §21. 
m  §  10. 

B  For  the  form  of  an  entry  o 
summons,  with  the  return  of  n 
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u  era?  writ,  issued  in  continuation  of  a  preceding  writ,  shall  be 
"isttd  within  one  such  calendar  month  after  the  expiration  of  the 
"preceding  writ,  and  shall  contain  a  memorandum  indorsed  thereon, 
"ormbscribed  thereto,  specifying  the  day  of  the  date  of  the  first 
"writ;  and9'  return  to  be  made,  in  bailable  process,  by  the  sheriff,  or 
a  other  officer  to  whom  the  writ  shall  be  directed,  or  his  successor  in 
"oAee;  and  in  process  not  bailable,  by  the  plaintiff  or  his  attorney 
"Aug  out  the  same,  as  the  case  may  be." 

Is  this  proviso  three  cases  are  mentioned,  in  which  the  first  writ  Nature  of  pro- 
ifctflbe  valid:,  first,  if  it  be  served;  secondly,  if  proceedings  to  out-  3om  thereon, 
awry  be  had  thereon ;  thirdly,  if  the  writ  be  returned  non  est  m- 
•fssjJt  and  entered  of  record  within  one  calendar  month  b :  But  it  is 
not  necessary,  in  order  to  prevent  the  operation  of  the  statute  of 
Hnitstions,  by  a  series  of  writs,  under  the  above  proviso,  that  there 
Aosld  be  any  attempt  to  serve  the  first  writ c.  This  proviso  is  con- 
fined in  its  operation  to  cases  where  it  is  intended  to  save  the  statute 
of  limitations :  and  therefore,  where  a  capias  was  issued  against  two 
defendants,  one  of  whom  was  arrested,  and  put  in  bail  before  the  ex- 
piation of  the  four  months  which  the  writ  had  to  run,  and  the  other 
defendant  could  not  be  arrested  during  that  period ;  the  proceedings 
*ere  holden  to  be  regular,  although  the  first  writ  had  not  been  re- 
tuned,  nor  any  continuance  entered,  and  the  second  writ  was  not 
■wed  within  one  calendar  month  after  the  first  had  expired  d.  Where 
» writ  of  summons,  tested  in  time  to  save  the  statute  of  limitations, 
^Mretealed,  in  consequence  of  an  alteration  in  the  description  of  the 
defendant,  and  the  county  in  which  he  resided,  and  was  not  served 
tool  after  the  six  years  had  expired ;  the  court  held,  that  the  reseal- 
**%  did  not  amount  to  a  re-issuing  of  the  writ,  and  that  it  was  not 
for  the  plaintiff  to  shew  when  the  resealing  took  place  e. 


The  uniformity  of  process  act,  however,  does  not  extend  to  any  Stat  8  W.  IV.  e. 
*tte  removed  into  either  of  the  superior  courts,  by  writ  of  pone,  tend  to  inferior 


courts. 


by  the  plaintiff  or  hit  attorney,  and  c  Id.  ib.  1  Cromp.  M.  &  R.  676.    6 

"mi  of  oBbs,  to  aave  the  statute  of  li-      Tyr.  Rep.  421.    3  Dowl.  Rep.  518.    10 


tee   Append,    to   Tidd   Sup.  Leg.  Obs.  47.  8.  C.      , 

MB.  p.  868 ;  and  for  the  entry  of  a  writ          d  Nicholson    v.   Leman,  (Lemon,   or 

dofiat,  whit  the  sheriff*!  return  of  turn  Rowe,)  8  DowL  Rep.  296.  4  Tyr.  Rep. 

and  award  of  aHas  capiat,  id.  806.    8  Cromp.  &  M.  469.  8  Leg.  Obs. 


fti.  59.  8.  C. 

*  Mct'm  printed  copy  of  act,  instead  of         *  BraUbwaite    v.    Ld.    Montford,    8 


a  in  the  bin.  Cromp.    &  M.  408.    4  Tyr.  Rep.  876. 

►  Wttamttu  Roberts,  1  Gale,  66.  jkt      8.  C. 


LL  Atmmr,  Ch.  B. 


IS 


NOTICES   OF   ACTION. 


Notice  of 
action. 


To  excise 
officers,  Sec. 


«« 


« 


certiordri,  reeordari  facias  loquelam,  habeas  corpus,  or  otherwise 
and  therefore,  if  a  plaint  be  levied  in  an  inferior  court  in  doe  tn 
and  then  it  be  removed  into  the  King's  Bench  by  habeas  corpus,  t 
the  plaintiff  declare  there  de  novo,  and  the  defendant  plead  the  stat 
of  limitations,  the  plaintiff  may  reply,  and  shew  the  plaint  in  the 
ferior  court,  and  that  will  be  sufficient  to  avoid  the  statute1*. 

Previously  to  the  commencement  of  an  action,  a  notice  is  in  to 
cases  required  to  be  given  to  the  party  or  parties  against  who* 
is  intended  to  be  brought,  in  order  to  give  them  an  opportunity 
tendering  amends0.  Thus,  by  the  statute  7  &  S  Geo.  IV.  c  i 
"  no  writ,  summons,  or  process, 'shall  be  issued  out  against  or  ser 
"upon,  nor  shall  any  action  be  brought,  raised,  or  prosecuted  agaS 
"  any  officer  of  excise,  or  any  person  employed  in  the  revenue 
excise,  or  any  person  acting  m  the  aid  and  assistance  of  any  si 
officer  or  person  so  employed  as  aforesaid,  for  any  thing  dene 
"  pursuance  of  that  act,  or  any  other  act  or  acts  of  parliani 
"  relating  to  the  revenue  of  excise,  until  after  the  expiration  of 
"  calendar  month  next  after  notice  in  writing  shall  have  been  deKve 
"  to  such  officer  or  person  as  aforesaid,  or  left  at  the  usual  place 
"  his  abode,  by  the  attorney  or  agent  of  the  person  or  persons  i 
"  shall  intend  to  sue  out  such  writ  or  process,  or  to  bring,  raise, 
prosecute  such  action  as  aforesaid ;  in  which  notice  shall  be  del 
and  explicitly  contained  and  set  forth  the  cause  of  such  action, 
time  when  and  the  place  where  such  cause  of  action  arose,  the  ni 
"  and  place  of  abode  of  the  person  or  persons  in  whose  name  or  nil 
"  such  action  or  suit  is  intended  to  be  brought,  and  the  name  and  pi 
"  of  abode  of  the  attorney  or  agent."  And  by  s.  1 1 8,  it  is  provided,  1 
"  no  such  plaintiff  or  plaintiffs  shall,  on  the  trial  of  any  such  action 
"  suit,  be  permitted  to  produce  any  evidence  of  any  cause  of  acti 
"  except  such  as  shall  be  contained  and  set  forth  in  such  notice 
"  aforesaid ;  nor-  shall  recover  any  verdict  against  any  such  officei 
"  person,  unless  it  shall  be  proved,  on  the  trial  of  such  action  or  8 


tt 


u 


a 


*  Stat.  2  W.  IV.  c.  89.  §  19.  and  see 
Dod  v.  Grant,  6  Nev.  &  M.  70. 

b  Tidd  Prac  9  Ed.  27, 8. 

c  Id.  28.  And  for  the  forms  of  no- 
tices of  action  to  justice*  of  the  peace,  and 
custom-house,  or  excise  officers,  see  Ap- 
pend thereto,  p.  1,  &c 

d  §  114.  For  notices  of  action  re- 
quired to  be  given  by  previous  statutes,  to 


Justices  of  the  peace,  &&,  officers  of 
touts  or  excise,  officers  of  the  army,  t 
or  marines,  &c,  treasurer  of  West  h 
or  London  Dock  company,  tpiiitual 
sons,  for  nonresidence,  and  commim 
of  bankrupts ;  and  for  things  done  in 
suance  of  the  building  act,  or  acta  rd 
to  taxes,  or  larceny,  &c,  ace  1W  i 
9  Ed.  28,  &c. 
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«•  that  such  notice  was  given."     In  an  action  against  excise  officers, 

{off  a  seizure,  the  notice  of  action  must  be  proved  in  the  first  instance, 

before  any  other  evidence  is  given  *.     And  where  the  plaintiffs  slept  at 

different  houses,  away  from  their  place  of  business,  but  a  servant  slept 

at  the  latter  place,  it  seemed  that  the  place  of  business  might  properly 

be  described  in  the  declaration,  as  a  dwelling-house  of  the  plaintiffs  * : 

tat  it  was  doubted,  whether  the  notice  of  action  properly  described 

&e  plaintiffs  as  of  their  place  of  business,  the  statute  requiring  it  to 

state  their  place  of  abode  b. 

By  other  acts  of  parliament,  a  notice  of  action  is  required  to  be  To  other  per- 
p?c&  to  persons  acting  under  them,  previously  to  its  commencement ;  *°nu 
„  ait  notice  of  forty  •two  days,  by  the  court  of  requests  act  for  Lon- 
{  fa';  a  notice  of  one  calendar  month  by  the  metropolitan  police  act d ; 
•  a  notice  of  twenty-one  days  by  the  new  street  act  •,  and  the  poor  law 
\  *meadmentactf ;  a  notice  of  fourteen  days,  by  the  act  for  regulating 
be  watermen  and  lightermen  of  the  river  Thames*,  &c,  and  the  act 
relating  to  the  cruel  and  improper  treatment  of  animals11,  &c. ;  a 
ftotke  often  days,  by  the  court  of  requests  act  for  Westminster l ;  and 
*  notice  of  seven  days,  by  the  act  relating  to  the  making  and  sale  of 
fas1*. 

In  eases  where  no  previous  notice  of  action  is  required  by  statute,  it  Attorney's 
» iraal  for  the  plaintiff's  attorney  to  write  a  letter  to  the  defendant,  in-  Uer* 
fanning  him  of  the  cause  of  action,  and,  if  for  a  debt,  requesting  pay- 
ment of  it.  Formerly,  no  charge  was  allowed  for  such  a  letter,-  on 
taring  costs,  to  the  attorney  for  the  plaintiff,  against  the  defendant ; 
tat  the  propriety  of  encouraging  this  preliminary  step  has  of  late  in- 
faced  a  contrary  practice1;  and  in  a  recent  case  it  was  determined, 
4at  an  attorney  is  entitled  to  his  costs  for  writing  a  letter,  demanding 
idebt  from  a  defendant;  and  that  he  may  proceed  in  the  action,  unless 
the  time  be  paid,  even  after  payment  of  the  debt,  before  a  writ  was 
ftwed>.  The  fee  now  usually  allowed  for  a  letter,  if  sent,  before  ac- 
tion brought,  when  the  claim  exceeds  £%Q,  is  $s.  Get.;  but  when  it  is 

'  Mnioo  v.  Lord,  I  Moody  &M.  444.  k  8  Geo.  IV.  c.  cvi.  §  29. 

f*U.Tati*nkn,  Ch.  J.  '  2  Chit.  Gen.  Pr.  66.     And  for  the 

1 K  a\  preliminary  steps  in  general,  to  be  taken 

*  ft  6  W.  IV.  c.  xciv.  §  63.  before  the  commencement  of  the  action, 

1 10  Geo.  IV.  c  44.  §  41.  lee  3  Chit.  Gen.  Pr.  114,  &c 

9  W  Geo.  IIL  c  srix.  §  196.  m  Morrison  v.  Summers,  1  Bam.  &  Ad. 

1  *& 6  W.  IV.  c  76.  §  104.  559.     1  Dowl.  Rep.  826.     1  Leg.  Obs. 

•USGealV.clxxv.  §  98.  77,  8.  S.  C.  and  see  Boswell  v.  Norman, 

1  **  6  W.  IV.  c  59.  §  19.  1  Left  Obs.  126.  159.  410.  S.  C. 


'«&7W.  IV.  e. carettt.  5  85. 
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TENDER  OF.rDEPC,   &C. 


Tender  of  debt, 
&c. 


In  money,  or 
bank  notes,  Arc. 


By  stat  3  &  4 
W.  IV.  c.  96. 


under  that  amount,  2#»  only  are  allowed  for  it,  according  to  the  re 
duced  scale  of  costs,  prescribed  by  the  directions  to  taxing  .officer 
which  commenced  operation  on  the  10th.  of  March  1854%  . 

When  the  action  is  well  founded,  it  is  advisable  for  .the  defendqn 
as  a  precautionary  measure  b9  to  make  a  legal  tender  of  the?  defy  n& 
mitted  to  be  due,  or  of  damages,  when  allowed  to  be  pleac}*^  fls  .i 
the  case  of  a  negligent  or  involuntary  trespass,  or  in  actions  agqpni 
justices,  &c.  :..,/> 

Before  the  statute  3  &  4  W.  IV.  c  98.,  the  tender  should,  regu 
larly  have  been  made  in  lawful  money  of  England;  which,  is  pf  jtyr 
sorts,  vis.  English  money,  coined  by  the  King's  authority,  Qrjqrqfg 
coin,  made  current  by  his  royal  proclamation  within  the  realm* f,  |h 
latter  was  considered  as  a  good  tender d:  and  though  bank  notes^wer 
not  made  a  legal  tender,  by  the  statute  87  Geo.  III.  c.  4^%  yet 
tender  in  bank  of  England,  or  country  bank  notes,  was  good,  unlea 
specially  objected  to  on  that  account  at  the  time f.  The  same  doc 
trine  was  applied  to  a  draft  on  a  banker  *:  and  in  one  case  it  wa 
holden,  that  a  tender  in  a  Liverpool  bank  bill  of  exchange  was  gooc 
if  not  specially  objected  toh;  but,  in  a  subsequent  case,  the  tender  < 
a  Bristol  bank  bill  was  holden  not  to  be  good,  although  the  partt 
made  no  objection  as  to  the  form  of  the  tender1.  And  now,  by  tfe 
statute  8  &  4  W.  IV.  c.  98.  §  6,  it  is  enacted,  that  "  from  and  aft* 
"  the  1st  day  of  August  1884,  unless  and  until  parliament  shall  othei 
"  wise  direct,  a  tender  of  a  note  or  notes  of  the  Governor  and  Con* 
"  pany  of  the  Bank  of  England,  expressed  to  be  payable  to  bearer  o 
"  demand,  shall  be  a  legal  tender,  to  the  amount  expressed  in  sue 


'  2  DowL  Rep.  485.  Chapm.  K.B.  8 
Addend*  132. 

b  This  is  one  of  the  precautionary  mea- 
sures recommended  to  be  adopted  by  Mr. 
Cbitty,  in  his  excellent  treatise  on  the 
Practice  of  the  Law,  Chap.  V.  p.  506. ; 
and  see  his  note  on  the  subject  of  lender,  3 
Chit.  Blac.  Com.  803. 

c  Co.  Lit  207. 

d  Wade's  case,  5  Co.  1 U.  6. 

'  Grigby  v.  Oakes,  2  Bos.  &  P.  520. 
and  see  stat  56  Geo.  III.  c.  68.  §  1 1M  by 
which  gold  coin  was  declared  to  be  the 
only  legal  tender. 

'  Wright  v.  Reed,  3  Durnf.  &  S. 
554.  Brown  v.  Saul,  4  Rsp.  Rep.  267. 
per  Ld.  EUtnborovgh,  Ch.  J.    Saunders 


v.  Graham,  Gow,  121. /w  DaUat,  Ch.    - 

Polglass  v.  Oliver,  2  Cromp.  &  J.  15. 

Tyr.Rep.  89.  I  Price  N.  R.  183.  S.C. 
1  Per  Butler,  J.  in  Wilby  v.  Warns* 

Sit  Mid.  after  M.  T.  28  Geo.  III.  K.  M 

Tidd  Prac.  9  Ed.  187.  (m.) 

h  Lockyer  v.  Jones,  Peake  Cas.  1^ 

Pri.  180.  n. 

1  Mills  v.  Saflbrd,  id.  ib.  and  see  Po* 
glass  v.  Oliver,  2  Cromp.  &  J.  15.  2 
Tyr.  Rep.  89.  S.  C  And  for  the  doctrin* 
of  tender  in  general,  and  in  what  cases  if 
is,  or  is  not  allowed,  at  common  law,  or  by 
statute;  at  what  time,  by  and  to  whom, 
and  in  what  manner  H  should  be  made; 
and  when  and  bow  it  should  be  pleaded 
&c,  see  Tidd  Sup.  1830,  p.  10,  &c 
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•*  note  or  notes ;  and  shall  be  taken  to  be  valid,  as  a  tender  to  such 

**  amount,  for  all  sums  above  five  pounds,  on  all  occasions  on  which 

**  any  tender  of  money  shall  be  legally  made,  so1  long  as  the  Bank  of 

•*  England  shall  continue  to  pay  on  demand  their  said  notes  in  legal 

«*  coin.     Provided  always,  that  no  such  note  or  notes  shall  be  deemed 

"  a  legal  tender  of  payment,  by  the  Governor  and  Company  of  the 

"Dank  of  England,  or  any  branch  bank  of  the  said  Governor  and 

*  Company :  but  the  said  Governor  and  Company  are  not  to  be* 

*  come  liable,  or  be  required  to  pay  and  satisfy,  at  any  branch  bank 
u  of  the  said  Governor  and  Company,  any  note  or  notes  of  the  said 
K  Governor  and  Company,  not  made  specially  payable  at  such  branch 
"tank;  but  the  said  Governor  and  Company  shall  be  liable  to  pay 
a  and  satisfy,  at  the  bank  of  England  in  London,  all  notes  of  the  said 
"  Governor  and  Company,  or  of  any  branch  thereof." 
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CHAP.  II. 


Qf  the  Judges  qf  the  Superior  Courts  qf  Law 
Westminster,  and  their  Summary  Jurisdiction 
and  Power  of  making  General  Rules,  &c.  : 
of  the  Officers  of  the  Courts,  and  their  Fees^ 
Terms,  and  Returns,  &c. 

In  the  present  Chapter  it  is  intended  to  notice,  first,  the  appointment 
of  additional  puisne  judges  in  the  superior  courts  of  law  at  West—  ' 
minster,  and  Common  Pleas  at  Lancaster,  and  the  manner  in  which 
business  is  conducted  in  the  bail  court,  in  the  King's  Bench;  se- 
condly, the  summary  jurisdiction  of  the  judges,  at  common  law,  or  by 
statute;  thirdly,  their  power  to  make  general  rules  for  regulating 
their  proceedings,  and  the  rules  made  by  them  in  pursuance  thereof; 
fourthly,  the  extension  of  their  jurisdiction  to  Chester  and  Wales; 
fifthly,  the  separation  of  the  palatine  jurisdiction  from  the  bishop- 
#       rick  of  Durham,  and  vesting  it  in  the  crown  ;  sixthly,  the  opening  of 
the  court  of  Common  Pleas  to  the  counsel  of  the  other  courts,  by 
abolishing  the  exclusive  privileges  of  Serjeants  at  law ;  seventhly,  the 
officers  of  the  courts,  their  duties,  and  fees,  &c. ;  and  lastly,  the  altera- 
tions made  in  the  terms  and  returns  of  writs,  and  respecting  holi- 
days, &c. 
Judges  of  King's       There  were  formerly  four  judges  only  of  the  courts  of  Kiflg'8 
Common"  Pleas.  Bench  an^  Common  Pleas,  viz.,  the  Lord  Chief  Justice,  created  by 

writ,  and  three  puisne  judges,  created  by  letters  patent;  who,  by 

the  statute  12  &  13  W.  III.  c.  2,  hold  their  places,  quamdiu  se  be** 

Barons  of  Ex-     gesserint,  and  not,  as  anciently,  durante  bene  placito.     In  the  court  °* 

c  equer.  Exchequer,  the  judges  were  the  Chief  Baron,  and  three  puisne  b*" 

rons,  who  are  created  by  letters  patent*,  and  were  formerly  baro*** 
and  peers  of  the  realm  b.     In  addition  to  these  judges,  it  was  enact*** 
Additional  by  the  statute  11  Geo.  IV.  &  1  W.  IV.  c.  70  c,  that  "  whenever  b* 

puisne  ju  ges.       tt  Majestv  should  be  pleased  to  appoint  an  additional  puisne  judge,  *° 

"  either  of  his  courts  of  King's  Bench,  Common  Pleas,  and  Excl*** 

a  Mad.  Excheq.  582.     4  Inst.  117.  Ed.  39. 

b  4  Inst.  103.  in  marg.  and   sec  Com.  c  j  1. 

Dig.  tit.  Courts,    D.  10.     Tidd  rrac.  9 


OF   THE  JUDGES.  2$ 

the  puisne  judges  of  such  court  should  sit  by  rotation  in 
term,  or  otherwise,  as  they  should  agree  among  themselves, 
t  no  greater  number  than  three  of  them  should  sit  at  the  same 
n  banc,  for  the  transaction  of  business  in  term,  unless  in  the 
ce  of  the  Lord  Chief  Justice,  or  Lord  Chief  Baron :  and  that  One  to  sit  apart, 
old  and  might  be  lawful  for  any  one  of  the  judges  of  either  juItHyin^UOl, 
said  courts,  when  occasion  should  so  require,  while  the  other  &c* 
» of  the  same  court  were  sitting  in  banc,  to  sit  apart  from 
£>r  the  business   of  adding  and    justifying  special  bail, 
irging  insolvent  debtors,  administering  oaths,  receiving  deda- 
s  required  by  statute,  hearing  and  deciding  upon  matters  on 
us,  and  making  rules  and  orders  in  causes  and  business  de- 
ag  in  the  court  to  which  such  judge  should  belong,  in  the 
manner,  and  with  the  same  force  and  validity,  as  might  be 
by  the  court  sitting  in  banc*:  And  every  judge  of  the  said  Every  judge 
i,  to  whatever  court  he  may  belong,  shall  be,  and  he  is  thereby  4^^  ^wddie- 
lingly  authorized  to  sit  in  London  and  Middlesex,  for  the  trial  .**»  for  trial  of 

...  /»    1  -j  •»  1     >*■■«■»  and  to- 

nes arising  in  any  of  the  said  courts ;  and  to  transact  such  transact  business 

>ss,  at  chambers  or  elsewhere,  depending  in  any  of  the  said  at  chamber»»  &c- 
;,  as  relates  to  matters  over  which  the  said  courts  have  a 
on  jurisdiction,  and  as  may,  according  to  the  course  and  practice 
i  court,  be  transacted  by  a  single  judge." b    In  pursuance  of  Appointment  of 
ute,  an  additional  puisne  judge  was,  in  Michaelmas  term  1850,  judges. 
3d  by  his  present  Majesty,  to  each  of  his  courts  of  King's 
Common  Pleas,  and  Exchequer  c ;  and  it  has  ever  since  been   Bail  or  proc- 
uring term,  for  one  of  the  puisne  judges  of  the  court  of  King's  k^B?      m 

0  sit  apart  from  the  other  judges,  in  a  court  adjoining  thereto, 
ily  called  the  bail  court d,  or,  from  the  general  nature  of  its 
1,  the  practice  court,  for  adding  and  justifying  bail,  and  other 
s  of  the  act.  It  has  also  been  usual  for  the  puisne  judges  of 
ig's  Bench  to  perform  this  duty  by  rotation,  and  for  the  same 
)  continue  in  the  performance  of  it  during  the  whole  term.  . 

business  in  the  bail  court,  which  formerly  commenced  at  Arrangement 

....  .  .of  business 

it  nine  o  clock6,  and  now  commences  at  ten  in  the  morning e,  therein. 
arranged :  At  the  sitting  of  the  court,  the  oaths  are  admi- 

1  to,  and  declarations  received  from  official  persons,  barristers, 
)rnies ;  then  follows  the  justification  of  bail ;  immediately  after 


the  salaries  and  retirement  allow-  Moore  &  P.  721.     1  Cromp.  &  J.  285. 
additional  judges,   see  staL  J 1  d  For  the  origin  of  the  bail  court,  see 

ilW,  IV.  c.  70.  §  2,  8.  Tidd  Prac.  9  Ed.  262,  8.  StaL  57  Geo. 

and  see  I  Rep.  C.  L.  Com.  27.  III.  c.  11. 

>.  Drake,  2  Dowl.  Rep.  45,  c  H.  59  Geo.  III.  K.B.  per  Bay  ley,  3 

ira.  &  Ad.  377.   7  Biiig.  234.    4  and  see  1  Chit.  R.  1.  (a.) 
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which,  (except  on  Mondays  and  Thursday*  when  the  hearing.  oCtfc*  ift 
sol  vent*  brought  up  under  the  Lords'  Act,  and  cm  Tuesday  sand  Eridmgt 
when  the  calling  over  of  the  common  paper  is  interposed  between  ,t]p 
justification  of  bail  and  the  motions,)  the  judge  goes  through  #  the  *bn 
twice,  beginning  each  time  with  the  senior  barrister,  and  ^iTr^iJm  % 
his  going  through  tlie  bar  the  first  time,  of  applications  .for  nilfn«|fij 
and  rules  absolute  in  the  first  instance,  or  upon  no  cause  being  shejp; 
and  in  his  doing  so  the  second  time,  hearing  such  contested  amijQtjfel 
motions,  as  may  be  submitted  to  his  decision.  The  perwnptoryjppgt 
if  any,  is  then  called  over :  This  paper  consists  of  a  selection  rroajk 
by  the  clerk  of  the  rules,  at  his  discretion,  from,  the  rules  cnliygajj 
from  a  fonner  term :  After  the  peremptory  paper  is  disposed  of^iftj 
if  there  should  be  no  peremptory  paper,  after  the  judge  has  .sjm 
through  the  bar  the  second  time,  he  calls  upon  the  bar  again  ia..sWf> 
order,  and  continues  to  hear  motions  generally,  if  there  should  ,titp« 
pen  to  bo  enough  to  occupy  the  time  on  nisi  pruu  days,  until  ta* 
iiMU'tuhling  of  the  jury ;  and  on  other  days,  until  the.  chamber  busings* 
which  commences  in  Serjeant's  Inn  at  three  o'clock  in  the  afteraooot- 
requircs  his  attendance  at  that  place*.  ..  ■  ^ 

N«  M*t*r«u»  In  the  Common  Pleas  and  Exchequer,  there  is  no  separate  cpart 

In^P.orKx.  wr  P1*™  appointed,  as  in  the  Kings  Bench,  for  business  to  be  tr*J*> 
iHi^upr.  acted  before  a  single  judge.     In  the  Common  Pleas,  it  is  usual  tat  ss» 

lWtiiiil  IiuhI.      0f  tho  puisne  judges  to  attend  in  court,  at  a  quarter  before  ten  o'clock 

!«•»*«,  hour  Imitiu  ■  '      ° 

m«i*l  iiH'i^n.       in   tho  morning,  during  term,  to  take  justifications  of  bail,  &c;  to* 

the  whole  of  tho  practical  business  is  at  present  usually  transacted 
before  all  the  judges,  or  such  of  thein  as  are  present,  in  full  coat 
In  the  Kxohoquer,  one  of  die  puisne  barons  attends  in  court  at  fts 
o'clock  every  morning  during  term,  except  on  the  last  day,  when  he 
nit*  in  the  Kxohoquer  chamber,  tor  die  purpose  of  administering  oaths, 
and  taking  justifications  of  Kail,  and  such  motions  as  may  be  brought 
before  him  :  Am!,  by  a  late  regulation*,  bail  must  be  in  attendnpfls 
at  the  Kitting  of  the  court  at  /<*  o'clock,  except  on  the  first  and  last 
day*  of  term;  when  they  may  be  justified  at  any  time  during  the 
Hitting  of  tho  court. 
HUM  ,4  ihU         The  iule*  and  order*  made  by  a  tingle  jud^e,  in  causes  and  bus*- 
«ihi.iHt.ivHi^  MOmm  dopendmc  in  the  court  to  which  he  bckusss  are  declared  by  the 
|mtiiv  act*  to  ha\e  tho  miw  torvv  and  xalxMiy  as  if  made  by  the  court 

mumi£  in  Kt**'  :  \wd  where  a  r.:>  %  .^i  w*$  obtained  for  an  attach- 
room  i\&-ainM  a  defendant,  tor  :\vYciyrrH-r.t  of  ^.rjoney  pursuant  to  an 
aw  .nil >  .-md  on  «^;;r,v;".t  :r»  xK*  he".  *v-;.r:.  :>>*-  :;j«!se  there  made  the 

***  Ml.  10.  *nA  «*n   *  Oi*    *-••-   .**■       ^;.  )vkXv  Sauto^.  Ftac.69. 
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OP  THE  SUMMARY  JURISDICTION,  &C. 


25 


rale  Mote,  rod  the  sheriff  levied  for  the  amount  claimed;  after 

wtti  i  rule  was  obtained,  calling  on  the  sheriff  to  shew  cause, 

aooar  other  things,  why  he  should  not  retain  the  sum  levied  till 

tivfeVr  order  of  the  court;  and  upon  such  rule  being  discussed  in 

tie  ail  court,  it  was  admitted  that  the  object  in  applying  for  the 

nfeim  to  obtain  a  revision  of  the  judgment  given  in  the  bail  court ; 

iliiBilnlden  that  the  matter,  having  been  decided  by  a  judge  in  the 

httef  court,  ought  not  now  to  be  re-heard;  and  that  the  proceedings 

aace the  attachment,  did  not  entitle  the  defendant  to  re-open  it*. 

h  the  Common  Pleas  at  Lancaster,  by  a  late  statute b,  for  improving  Appointment  of 
the  practice  and  proceedings  in  that  court,  reciting  that  it  would  tend  ^(^uw^  pi€a8 
to  farther  die  administration  of  justice,  if  more  of  the  judges  of  the  at  Lancaster. 
iiperiot1  courts  at  Westminster  were  appointed  justices  for  all  manner 
•f  fleas  within  the  county  palatine  of  Lancaster,  it  is  enacted,  that 
"it  daB  and  may  be  lawful  for  his  Majesty,  in  right  of  his  duchy  and 
"  county  palatine  of  Lancaster,  from  time  to  time  to  nominate  and  ap- 
"  print  all  or  any  of  the  judges  of  the  superior  courts  at  Westminster, 
*  to  be  judges  of  the  court  of  Common  Pleas  of  the  county  palatine  of 
m  Lancaster:  Provided  nevertheless,  that  the  judges  before  whom  the 
"arises  for  the  said  county  palatine  of  Lancaster  shall  from  time  to 
"  time  be  held,  and  their  respective  officers,  shall  alone  be  entitled  to 
"  the  fees  and  emoluments  heretofore  received  by  the  judges  of  the 
"arid  county  palatine,  and  their  officers." 

The  general  jurisdiction  of  the  superior  courts  of  law  at  Westminster,  Summary  juris- 
^ftrsonal  actions,  having  been  fully  treated  of  in  the  ninth  edition  of  rlor  courts. 
tot  Practice*,  it  may  be  proper  to  notice,  in  this  Chapter,  some  of  the 
principal  heads  of  their  summary  jurisdiction,  at  common  law  or  by 
•uttute;  with  the  power  of  the  courts  to  make  general  rules  for  the  re- 
gulation of  their  proceedings,  and  the  rules  made  by  them  in  pursuance 
thereof.     At  common  law,  the  courts  at  Westminster  have  a  summary  Over  their  own 
jwhdiction  over  their  own  tfkers*,  and  sheriffs*,  &c,  who  are  to  ^[^^ 
**»e purposes  considered  as  their  officers ;  and  also  over  attormes1,  and  &c. 


*  Hex  v.  Sheriff  of  Devon,  2  Ad.  &  E. 

m.  5  Nev.  &  Bfl.  416.  (6.)  S.  C.  and 

m  Rex  *  Archbishop  of  York,  8  Nev. 

*  1L  465.    1  Ad.  &  E.  994.   S.  C. 

Ms  si  Edge,  1  Croup.  &  M.  489.    8 

Tjr.  Rep.  864.    Parker  v.  Ade,  1  Dowl. 

fiqk  648.  S.  C.     Doe  d.  Poole,  v.  Er- 

fagtoo,  8  Nev.  &  M.  64G.  671.  per  Lit- 

4fcfafe,  J.  9  CUt.  Gen.  Pr.  44. 

»  4  &  5  W.  IV.  c.  68.  S  **• 


c  Tidd  Prac  0  Ed.  87,  8.    And  see 

further,  as  to  the  general  jurisdiction  of  the 
superior  courts  of  law  at  WatminUer>  1 
Rep.  C.  L.  Com.  72,  &c.  2  Chit.  Gen. 
jPt.SU,  Sec;  and  as  to  their  summary 
jurisdiction,  iiL  327,  &c. 

d  Tidd  Prac.  9  Ed.  38.  Sup.  theteto, 
52,3. 

e  Tidd  Prac.  9  Ed.  58. 806,  &u 

'  Id.  85,  &c. 
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Setting  wide,       matter*  in  difference  between  them  and  their  articled  clerks  *.    But 
ceedin«.Dg,  PF°"  t^ie  Principal  branch  of  the  summary  jurisdiction  of  die  judges  is 

that  which  they  exercise  over  the  proceedings  in  their  own  courts, 
in  setting  them  aside,  at  the  instance  of  the  party,  for  irregularity*  ;  or 
staying  them,  when  defective,  as  where  the  cause  of  action  is  frivolous, 
or  the  action  brought  or  conducted  upon  insufficient  grounds,  contrary 
to  good  faith,  or  without  proper  authority0.    There  are  also  other 
grounds  for  staying  the  proceedings  at  common  law,  not  abtohtety 
but  for  a  time,  or  until  something  be  done  for  the  benefit  of  the  de- 
fendant :  These  are,  pending  a  writ  of  error ;  until  security  be  given 
for  the  payment  of  costs ;  or  until  the  costs  are  paid  of  a  former  actio* 
for  the  same  cause  d;  or  on  payment  of  debt  and  costs*.    And  where 
it  appears  that  a  warrant  of  attorney  has  been  obtained  by  fraud,  or 
misrepresentation,  or  for  a  corrupt  and  usurious  consideration,  &&». 
the  courts  will  order  it  to  be  delivered  up,  and  set  aside  the  judgment 
and  proceedings,  if  any,  which  have  been  had  under  itf. 
Summary  juris-       The  courts  have  also  a  summary  jurisdiction  given  them  by  ffststr, 

diction,  by  ita-  .  ,.         .  .     .  ,.  _» 

tute.       J  over  the  proceedings  in  particular  cases ;  as  on  compounding  pewm 

actions,  by  the  18  Eliz.  c.  5.  §  3.*;  concerning  informations  upon 
penal  statutes,  by  the  £1  Jac.  1.  c.  4.  §.  1. h;  in  actions  for  bribtrf, 
upon  the  clause  of  discovery,  or  if  there  has  been  any  wilful  delay  in 
prosecuting  the  action,  by  the  2  Geo.  II.  c.  24*;  and  for  penalties  ob 
acts  relating  to  the  customs  or  excise,  by  the  26  Geo.  III.  c.  77.  (  13*? 
respecting  lotteries,  by  the  36  Geo.  III.  c.  104.  §  88 k;  and  stamp 
duties,  by  the  44  Geo.  III.  c.  98.  §  10.1  in  actions  on  bail  bonds,  by 
the  4  Ann.  c.  16  §  20  m ;  and  on  replevin  bonds,  by  the  11  Geo.  ILc* 
19.  §  23  n.  in  ejectment,  by  landlord  against  tenant,  on  a  clause  of  re- 
entry for  non-payment  of  rent,  &c.  by  the  4  Geo.  II.  c.  28.  §4°  5 
or  by  a  mortgagee,  on  the  7  Geo.  II.  c.  20.  §  1.,  for  the  recovery  of 
the  possession  of  mortgaged  premises,  or,  in  debt  on  bond  for  die 
payment  of  mortgage  money,  or  performance  of  covenants  in  the 
mortgage  deed,  when  no  suit  in  equity  is  depending  for  a  foreclosve 
or  redemption  p  ;  and  for  punishing  gaolers,  bailiffs,  and  others 
employed  in  the  execution  of  process,  for  extortion  %  &&,  by  the 
Lords'  act,  32  Geo.  II.  c.  28.  §  12. 

m  Tidd  Prac.  9  Ed.  68.  87,  8.  •  Id.  518. 

bJrf.512,&c.  k  Id.  61ft 

e  Id.  515,  16.  »  Id.  520. 

d  Id.  630,  &c.  m-  Id.  298.  800.  80S. 

e  Id.  540,  &c  ■  Id.  1088,  9. 

'  Id.  547.  •  id.  1284,  6. 

«  Id.  666,  7.  p  Id.  1285. 

h  /tf.517,  18.  <  Id.  282. 
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By  the  statute  8&6W.  III.  c.  15.  •  "  any  arbitration  or  umpirage  By  «ut  8  &  9 
yiotaied  by  corruption  or  undue  means,  may  be  set  aside  by  any  fo^  iitiiwc  i^de 
court  of  law  or  equity,  so  as  complaint  thereof  be  made,  in  the  court  awards. 
there  tfce  rule  is  made  for  submission  to  such  arbitration  or  um- 
pirage, before  the  last  day  of  the  next  term  after  such  arbitration  or 
tanpirage  made  and  published  to  the  parties."    By  the  annuity  acts,  By  annuity  acts. 
17  Geo.  III.  c.  26 b,  and  53  Geo.  III.  c.  141  e,  the  courts  are  author- 
ised, in  certain  cases,  to  order  every  deed,  bond,  instrument,  or  other 
tBuranee,  whereby  an  annuity  or  rent  charge  is  secured,  to  be  can- 
dled, and  the  judgment,  if  any  has  been  entered,  to  be  vacated. 
By  die  speedy  judgment  and  execution  actd,  they  may  order  judg-  By  ipeedy  judg- 
ments, signed  or  recorded  by  virtue  of  that  act,  to  be  vacated,  and  ex-  ^on  ^^ 


centkns  issued  thereon,  to  be  stayed  or  set  aside,  and  enter  an  arrest 

of  judgment,  or  grant  a  new  trial,  or  new  writ  of  inquiry,  as  justice 

may  appear  to  require.     By  the  13  Geo.  III.  c.  63.  §  44,  and  1  W.  By  other  Acts. 

IV.  &  £2  the  courts  are  authorized  to  grant  a  mandamus,  or  commis- 

ood,  to  examine  witnesses  in  India,  or  the  colonies,  &c.« :  And  by  the 

interpleader  actf,  they  are  enabled  to  give  relief  against  adverse 

claims,  made  upon  persons  having  no  interest  in  the  subject  of  such 

dams;  and  to  sheriffs,  and  other  officers,  in  execution  of  process 

tgunst  goods  and  chattels. 

It  will  next  be  proper  to  consider  the  power  of  the  judges  to  make  Power  of  judges 
geseral  rules,  for  the  regulation  of  the  proceedings  in  their  own  ^^for^u- 
conrts.    These  powers  are  of  two  kinds :  first,  such  as  are  exercised  l^ng  proceed- 

!_«•■■  *.»«*  .  *  i.  ings  in  their  own 

m/toe  judges  of  each  of  the  superior  courts  over  the  proceedings  courts, 
therein;    and  secondly,  such  as  are  exercised  by  all  the  judges 
jointly,  or  any  eight  or  more  of  them,  in  matters  over  which  they 
tare  a  common  jurisdiction. 

The  judges  of  each  of  the  superior  courts  of  law  at  Westminster  Power  of  judges 
tore  an  original  and  inherent  jurisdiction  and  power  of  making  makeCgeneral 
general  rules,  for  regulating  their  own  proceedings ;  in  the  exercise  of  rule*» &c* 
which  power,  general  rules  have  been  made  by  them,  from  time  to 
time,  as  occasion  has  required.     And  there  is  a  clause  in  the  uniform- 
ity of  process  act*,  authorizing  the  judges  of  each  of  the  said  courts, 


*  $  2.     For  tbe  construction  of  this  clause,  see  Tidd  Proc  9  Ed.  525. 
clause  of  the  statute,  and  the  eases  decided  d  lW.  IV.c.7.    Post,  Chap.  XXXIX. 
thereon,  see  Tidd  Pmc.  9  Ed.  840.  c  Post,  Chap.  XXXV. 

*  $  4.    And  for  cases  decided  on  this  '  1  &  2  W.  IV.  c  58.  and  see  pott, 
section  of  (be  statute,  see  Tidd  Pmc.  9  Chap.  XX.  XLI. 

Ed.  5«.  «  2  W.  IV.  c.  39.  §  18. 

*  J  6.    And  lor  oases  decided  on  this 
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Rules  in  Ex- 
chequer, of 
Mich.  1  W.  IV. 


Power  of  all  the 
judges  Jointly  to 
make  rules,  by 
administration 
of  justice  act. 


Rules  made 
in  pursuance 
thereof. 


from  time  to  time,  to  make  such  roles  and  orders,  for  the  government 
and  conduct  of  the  ministers  and  officers  of  their  respective  courts, 
in  and  relating  to  the  distribution  and  performance  of  the  duties  and 
business  to  be  done  and  performed  in  the  execution  of  that  act,  at 
such  judges  may  think  fit  and  reasonable ;  provided  always,  that  mi 
additional  charge  be  thereby  imposed  on  the  suitors.    In  the  eaa> 
ercise  of  the  separate  jurisdiction  of  the  court  of  Exchequer,  general 
rules  were  made  by  the  barons  of  that  court,  in  Michaelmas  term 
1830*,  which  were  principally  occasioned  by  the  admission  of  at* 
tornies  of  the  King's  Bench  and  Common  Pleas,  to  practise  in  the 
Exchequer,  under  the  tenth  section  of  the  administration  of  justice 
act,  and  by  the  transfer  of  suits  at  law  thereto,  under  the  jbvrteektk 
section,  from  the  courts  of  session  of  Chester,  and  Great  Sessions  in 
Wales;  and  these  rules  may  be  classed  under  three  heads :  first,  re- 
specting officers  of  the  court,  and  their  fees,  &c. :  secondly,  points  of 
practice,  relating  to  matters  over  which  that  court  has  a  pcculm 
jurisdiction ;  and  thirdly,  the  times  and  mode  of  proceeding  in  that 
court,  on  the  removal  of  causes  then  depending,  from   Chester  sod 
Wales. 

By  the  administration  of  justice  actb,  it  is  enacted,  that  "in  all 
"  cases  relating  to  the  practice  of  any  of  the  courts  of  King's  Bench* 
"  Common  Pleas,  or  Exchequer,  in  matters  over  which  the  said 
"  courts  have  a  common  jurisdiction,  or  of  or  relating  to  the  practice 
"  of  the  court  of  error  therein  before  mentioned,  it  shall  be  lawful 
"  for  the  judges  of  the  said  courts  jointly,  or  any  eight  or  more  of 
"  them,  including  the  chiefs  of  each  court,  to  make  general  rules  and 
"  orders,  for  regulating  the  proceedings  of  all  the  said  courts;  whkh 
"  said  rules  and  orders  so  made,  shall  be  observed  in  all  the  said 
"  courts ;  and  no  general  rule  or  order,  respecting  such  matters,  shall 
"  be  made  in  any  manner,  except  as  aforesaid."  In  pursuance  of  the 
power  given  by  this  act,  general  rules  were  made  by  all  the  judges, 
in  Trinity  term  1831 c,  and  Hilary  term  1832 d.  Those  of  the 
former  chiefly  relate  to  the  putting  in  and  justifying  of  special  bail; 
the  shortening  of  declarations  in  actions  of  assumpsit,  or  debt  on  bills 
of  exchange,  or  promissory  notes,  and  the  common  counts ;  the  de- 
livery of  particulars  of  the  plaintiff 's  demand,  under  those  counts; 
the  time  for  delivering  declarations  de  bene  esse,  and  service  of  dc- 


'R.M.1W.IV.  Excheq.  1  Cromp. 
&  J.  270.     1  Tyr.  Rep.  154. 

b  11  Geo.  IV.  &  1  W.  IV.  c.70.  §  1 1, 
and  sec  1  Rep.  C.  L.  Cum  29. 


c  R.  T.  I  W.  IV.  2  Barn.  &  AA 
768.    7  Bing.  782.     1  Cromp.  &  J.  460. 

d  R.  H.  2  W.  IV.  3  Burn.  &  Ad.  374. 
8  Bing.  288.    2  Crump.  &  J.  167. 
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daratkms  in  ejectment;  the  time  for  pleading;  rules  to  plead  sever*) 
matters  ;  and  judgment  of  turn  pros,  &c.  The  chief  object  and  in- 
tent of  the  rules  of  the  latter  term  seem  to  have  been,  as  expressed 
b  the  preamble  to  the  first  of  them,  that  the  practice  of  the  courts 
of  Kong's  Bench,  Common  Pleas,  and  Exchequer  of  Pleas,  should,  as 
far  as  possible,  be  rendered  uniform ;  and  they  contain  many  very 
important  regulations,  calculated  to  settle  and  improve  the  practice  of 
die  courts,  and  so  render  the  proceedings  therein  more  expeditious, 
aid  less  expensive  to  the  suitors. 

By  the  uniformity  of  process  act*,  it  is  declared  to  be  lawful  for  Power  of  all 
the  judges  of  the  superior  courts  of  law  at  Westminster,  and  they  are  jointiy^Tmake 
•  thereby  required,  from  tune  to  time,  to  make  all  such  general  rules  "d*8;  °y  "ni* 

_  .         *    ■  I***  fonnity  of 

"  and  ordarSj/or  the  effectual  execution  of  that  act,  and  of  the  inten-  process  act 

"turn  and  object  thereof,  and  for  fixing  the  costs  to  be  allowed  for 

"sad in  respect  of  the  matters  therein  contained,  and  the  perform- 

44  wee  thereof  as  in  their  judgment  shall  be  deemed  necessary  or 

u  proper."    In  pursuance  of  this  statute,  general  rules  were  agreed  Rules  made 

tpon  by  all  the  judges,  and  promulgated  on  the  first  day  of  Michael-  l^J^u>ce 

*ot  term,  1832,  which  chiefly  relate  to  process,  and  the  mode  of  de* 

Ariag  thereon,  and  proceedings  against  the  sheriff,  &cb. 

By  the  law  amendment  act*,  it  is  enacted,  that  "judges  of  the  su-  Power  of  all  the 

"prior  courts  of  common  law  at  Westminster,  or  any  eight  or  more  mST^te,  by 

"of  them,  of  whom  the  chiefs  of  each  of  the  said  courts  should  be  law  amendment 

act* 
*  tb«e,  should  and  might,  by  any  rule  or  order  to  be  from  time  to 

"tone  by  them  made,  in  term  or  vacation,  at  any  time  within  five 

'jetrsftoin  the  time  when  the  said  act  should  take  effect,  make 

attck  alterations  in  the  mode  of  pleading  in  the  said  courts,  and  in 

"(he mode  of  entering  and  transcribing  pleadings,  judgments,  and 

"other  proceedings,  in  actions  at  law,  and  such  regulations  as  to 

41  the  payment  of  costs,  and  otherwise,  for  carrying  into  effect  the 

"laid alterations,  as  to  them  might  seem  expedient;"  which  rules, 

ftfeis,  and  regulations,  were   directed   to   be   laid   before   both 

bases  of  parliament,  as  therein  mentioned,  and  were  not  to  have 

elect,  until  sue  weeks  after  the  same  should  have  been  so  laid  before 

b«h  houses  of  parliament ;  but  after  that  time,  should  be  binding  and 

obligatory  on  the  said  courts,,  and  all  other  courts  of  common  law, 

md  be  of  the  like  force  and  effect,  as  if  the  provisions  contained 

therein  had  been  expressly  enacted  by  parliament.    And  there  is  a 

4!W.  IV.  c  39.  §  14.  Append  to  Tidd  Sup.  183S.  p.  247,  &c 

'B.M.3W.  IV.    4  Barn.  &  Ad.  2.  c  S  &  4  W.  IV.  c.  49.  §  1. 

9  Bmg.  448.    1  Cramp.  &  M.  8.  and  *ee 
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ing, framed  in 
pursuance 
thereof* 
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rules,  foradmis- 
•ioB  ei  written 
or  printed  do- 
cuments, &c 


For  taxation  of 
cost*. 


clause  in  the  act*,  by  which  the  defendant  is  allowed  to  pay  monej 
into  court,  in  certain  actions,  by  leave  of  the  court  or  a  judge,  by  waj 
of  compensation  or  amends,  in  such  manner,  and  under  such  regu- 
lations, as  to  the  payment  of  costs,  and  the  form  of  pleading,  as  tk 
judges  shall  by  any  rules  or  orders,  by  them  to  be  from  tune  to  tin* 
made,  order  and  direct.  In  pursuance  of  this  act,  general  rule 
were  made  by  all  the  judges,  relating  to  Pleading*,  &c,  in  Hilar\ 
term  1834 b;  and  after  being  laid  the  requisite  tune,  before  hod 
houses  of  parliament,  came  into  operation  on  the  first  day  of  JSmMg 
term  following.  These  rules,  the  effect  of  which  will  be  (ally  con- 
sidered in  a  subsequent  chapter6,  contain  first,  general  regulations, m 
to  the  mode  of  pleading ;  and  secondly,  as  to  the  pleadings  in  par* 
ticular  actions,  and  for  the  payment  of  money  into  court;  with  tht 
forms  of  issues,  judgments,  and  other  proceedings,  in  actions  com- 
menced by  process,  under  the  2  W.  IV.  c.  39  :  and  having  received 
the  sanction  of  the  legislature,  they  are  considered  as  statutory  rule*) 
and  have  the  form  and  effect  of  an  act  of  parliament. 

By  other  clauses  of  the  law  amendment  act d,  the  judges  are  anujoTT 
ized  "  at  any  time  within  five  years  after  that  act  shall  take  effect,  to 
"  make  regulations,  by  general  rules  or  orders  from  time  to  time,  is? 
"  term  or  in  vacation,  touching  the  voluntary  admission,  upoai 
"  an  application  for  that  purpose,  at  a  reasonable  time  before  the  trial* 
"  of  one  party  to  the  other,  of  all  such  written  or  printed  documsats, 
"  or  copies  of  documents,  as  are  intended  to  be  offered  in  evidence 
"  on  the  said  trial,  by  the  party  requiring  such  admission ;  and  touch* 
"  ing  the  inspection  thereof,  before  such  admission  is  made,  and 
"  touching  the  costs  which  may  be  incurred  by  the  proof  of  such 
"  documents  or  copies,  as  to  the  said  judges  shall  seem  meet."  *  Asi 
they  are  also  authorized,  "  by  any  rule  or  order  to  be  from  time  tons* 
"  made,  in  term  or  in  vacation,  to  make  such  regulations  for  the  tax* 
"  ation  of  costs,  by  any  of  the  officers  of  the  said  courts  mdiscxinn* 
"  nately,  as  to  them  may  seem  expedient,  although  such  costs  may 
"  not  have  arisen  in  respect  of  business  done  in  the  court  to  which 
"  such  officer  belongs ;  and  to  appoint  some  convenient  place,  in 
"  which  the  business  of  taxation  shall  be  transacted,  for  all  the  said 
"  courts,  and  to  alter  the  same,  when  and  as  it  may  seem  to  them  ex* 


'8&4W.IV.  c.  42.  §  21. 

b  Rules  of  Pleading,  H.  4  W.  IV.  5 
Barn.  &  Ad.  Append,  i.;  10  Bing.  463.  2 
Cromp.  &  M.  10. 

c  Post,  Chap.  XXVII. 

*  S  &  4  W.  IV.  c.  42.  §§  16.  3tf. 


*  There  is  a  similar  clause  in  the  ac 
for  improving  the  practice  and  proceed 
ings  in  the  court  of  Common  Pleas  of  th 
county  palatine  of  Lancaster,  .4  &  6  It 
IV.  c.  62.  ^  17. 


S 
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*'  pettiest,"    In  pursuance  of  these  latter  clauses,  and  of  the  power  Rules  made  in 
gm  them  by  the  administration  of  justice  act  *,  general  rules  were  {hereof, 
made  by  all  the  judges,  relating  to  Practice,  in  Hilary  term,  1834, 
Wftjeatook  effect  on  the  first  day  of  Easter  term  following b  ;  and 
dielly  relate  to  demurrers,  and  proceedings  in  error,  and  contain  pro- 
fiaooa  respecting  the  admission  of  written  documents :  and  directions 
am  from  time  to  time  been  given  by  all  the  judges  to  their  officers 
silo  the  taxation  of  costs. 
By  the  late  act  for  improving  the  practice  and  proceedings  in  the  Judge*  of  C  P. 

at   /iflflffllrffT 

court  of  Common  Pleas  at  Lancaster  °,  "  it  shall  and  may  be  law-  may  m^  ru]e^ 
"fid  for  the  judges  of  the  said  court  of  Common  Pleas  at  Lancaster  for  «Jtenng  and 

*      °  regulating  the 

M  for  the  time  being,  or  any  two  of  them,  from  time  to  time  to  make  mode  of  plead. 

*  hk*  orders,  rules,  and  regulations,  for  altering  and  regulating  the  ^fnngd  ££^ 
"  node  of  pleading  in  that  court,  and  for  altering  the  mode  of  enter-*  &«• 
"  ng  and  transcribing  pleadings,  judgments,  and  other  proceedings,  in 
"actions  at  law  therein,  and  touching  the  voluntary  admission  of 

*  written  or  printed  documents,  &c,  as  to  the  said  judges  of  the  said 
M  court  for  the  time  being,  or  any  two  of  them,  shall  seem  meet." 
And  M  whenever,  by  any  act  of  parliament,  or  by  or  under  the  author-  May  adopt 
•it? of  any  act  of  parliament,  or  by  any  rule  or  order  of  any  of  his  ™^f  J*w^ 

¥  "  Majesty's  superior  courts  at  Westminster,  or  of  any  of  the  judges  ******* 
E  "of  the  same,  any  rules,  orders,  or  regulations,  shall  be  made  for  the 
r  "pvpose  of  framing,  regulating,  or  amending  the  proceedings,  prac-< 
wtiee,  or  pleadings  of  any  of  the  said  superior  courts  at  Westminster, 
"it  shall  be  lawful  for  the  judges  of  the  said  court  of  Common  Pleas 
*n  Lancaster,  or  any  two  of  them,  by  rule  or  order  to  be  made  in 
"  that  behalf,  to  adopt,  mutatis  mutandis,  all  or  any  of  such  rules, 
"orders,  or  regulations,  or  any  part  or  parts  thereof,  as  to  the  said 
"hat  mentioned  judges  shall  seem  fit, " 

By  the  administration  of  justice  Act d,  it  is  enacted,  that  "  his  Ma-  Jurisdiction  of 
"jetty's  writ  shall  be  directed  and  obeyed,  and  the  jurisdiction  of  his  minoer,  ex- 

*  Majesty's  courts  of  King's  Bench,  Common  Pleas,  and  Exchequer  ^dt^eto0~uoty 
"respectively,  and  of  the  several  judges  and  barons  thereof,  shall  Chester,  *n& 
"extend  and  be  exercised  over  and  within  the  county  of  Chester,  and 

*  die  county  of  the  city  of  Chester,  and  the  several  counties  in  Wales, 
um  like  manner,  to  the  same  extent,  and  to  and  for  all  intents  and 

*  purposes  whatsoever,  as  the  jurisdiction  of  such  courts  respectively 
u  was  then  exercised,  in  and  over  the  counties  of  England,  not 

m  11  Geo.  IV.  &  1  W.  IV.  c  70.5  11.       468.    2  Cromp.  &  M.  1. 
*  Roles  of  PmeUce,  H.  4  W.  IV.    5  e  4  &  5  W.  IV.  c.  62.  $  17. 

Bars.  &   Ad.  Append,  xiv.      10   Bing.  d  11  Geo.  IV.  &  1  W.IV.  c.  70.  §  18, 
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nto 


be 
toeovrtof 


KS£fcCSjS)fT,  St 


Not  to  affect 
jurisdiction  of 
county  courts 
of  city  of 


Statutes  vir- 
tually repealed 
by  11  Geo.  IV. 
&  1  W.  IV.  c 
70.  4  13,  14. 


any  statute  tlseietiaJbve  abased,  to  the 
"  trary  DOtwrthstanding : "  And,  by  the  aasse  act*    MaD  the  power, 
M  authority,  and  jurisdiction,  of  his  Majesty  s  court  of  session  of  the 
**  said  county  palatine  of  Chester,  and  of  bVe  judges  thereof,  and  of 
M  his  court  of  Exchequer  of  the  said  county  palatine,  and  of  thechanv 
**  berlain  and  fioe-chaniberlain  thereof,  and  also  of  his  judge*  anj 
*  coarts  of  Great  sessions,  both  in  law  and  equity,  in  the  prindpantf 
"  of  Wales,  shall  cease  and  determine,  at  the  rniaiwim  bm  nl  of  that 
u  act*:   And  all  suits  then  depending  in  any  of  the  said  courts,  if 
u  in  equity,  shall  be  transferred,  with  all  the  proceedinga  thereon,  to 
•*  his  Majesty's  court  of  Chancery,  or  court  of  Exchequer,  as  the 
"plaintiff,  or,  in  default  of  his  making  choice  before  the  last  day  of 
u  the  then  next  Michaelmas  term,  as  any  defendant  shall  dunk  it; 
M  and,  if  in  law,  to  the  court  of  Exchequer ;  there  to  be  dealt  was 
"  and  decided,  according  to  the  practice  of  those  courts  resueciirely, 
"  or  of  the  court  from  whence  the  same  shall  be  transferred, 
u  ing  to  the  discretion  of  the  court  to  which  the  same  shall  be 
"  ferred ;  which  court  shall,  for  the  purpose  of  such  writs  only,  be 
"  deemed  and  taken  to  have  all  the  power  and  jurisdiction,  to  si 
"  intents  and  purposes,  possessed,  before  the  passing  of  that  an* 
"  by  the  court  from  which  such  sentence  shall  be  removed :  Provided 
"  always,  that  nothing  in  that  act  contained,  shall  be  construed  to 
"  abolish  or  affect  the  obligations  and  duties,  or  the  jurisdiction  or 
"  rights,  then  lawfully  imposed  upon,  performed,  or  claimed  andeser- 
"  cised,  by  the  mayor  and  citizens  of  Chester,  in  the  courts  of  the 
county  of  the  city  of  Chester,  or  otherwise ;  save  and  except  umt 
such  writs  of  error,  or  false  judgment,  as  might  then,  by  any  charter 
or  usage  of  the  said  corporation,  be  brought  upon  the  judgments  of 
"  said  courts,  or  any  of  them,  before  any  of  the  courts  abolished  by 
"  that  act,  should  thereafter  be  issued,  as  in  other  cases  from  inferior 
"  courts,  and  be  returnable  into  his  Majesty's  court  of  King's  Bench*1'9 
The   courts   of  Session  and  Exchequer  of  Chester,  and  of  Great 
Sessions  in  Wales,  being  abolished  by  the  above  act  of  parliament,  the 
statute  34  &  35  Hen.  VIII.  c.  26.  §  113  d,  and  other  statutes  referred 


moving  the  second  reading  of  the  bul,  in 
the  House  of  Lords.  Tidd  Svp.  1890. 
p.  25.  (a.)  and  tee  1  Rep.  C.  L.  Com- 
40. 

c  §15. 

d  Tidd  Prac.  9  Ed.  U  38. 


M 


M 


M 


•  $  1 4.  And  for  decisions  on  this 
tkm  of  the  act,  see  Williams  v.  Williams, 
1  Cromp.  &  J.  387.  Jones  v.  Clarke,  id, 
447.  Williams  v.  Williams,  2  Cromp.  & 
J.  65. 

b  For  the  reasons  for  abolishing  these 
courts,  see  Lord  Lyndhurst's  speech,  on 
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tointbe  niatk  edition  of  the  Practice*,  or  go  much  of  them  as  relates 
to  the  proceedings  in  those  courts,  seems  to  he  virtually  repealed. 
The  palatine  jurisdiction  of  the  Bishop  of  Durham  is  separated  Palatine  jurU- 
the  bishopries:,  and  Tested  in  the  crown,  by  a  late  statuteb;  Bishopof  JDur. 
it  is  enacted,  that u  from  and  after  die  commencement  of  that  /^separated 
*aot,  the  Bishop  of  Durham,  for  the  time  being,  shall  have  and  exer-  nek,  and  Tested' 
*dse  epwco^  and  ecclesiastical  jurisdiction  only ;  and  that  the  pala-  in  the  crown- 

*  line  jurisdiction,  power  and  authority,  theretofore  vested  in  and  be- 

*  longing  to  the  Bishop  of  Durham,  shall  be  separated  from  the  bishop- 
■  ikkof Durham,  and  shall  be  transferred  to  and  vested  in  his  Majesty, 

*  his  hears  and  successors,  as  a  franchise  and  royalty,  separate  from 

* the  Crown ;  and  shall  be  exercised  and  enjoyed  by  his  Majesty,  his 

"heirs  and  successors,  (as  a  separate  franchise  and  royalty,)  in  as  large 

•sad  ample  a  manner,  in  all  respects,  as  the  same  had  been  theretofore 

'enrobed  and  enjoyed  by  the  Bishop  of  Durham;  and  that  all 

'Matures  of  lands  or  goods,  for  treason  or  otherwise,  and  all 

"noes,  &c,  and  all  Jura  regalia,  of  what  nature  or  kind  soever, 

"which,  if  this  Act  had  not  passed,  would  or  might  belong  to  the 

*  Bishop  of  Durham  for  the  time  being,  in  right  of  the  county  pala- 

*  tint  of  Durham,  shall  be  vested  in  and  belong  to  his  Majesty,  and 
"ha successors,  in  right  of  the  same :  Provided  always,  that  nothing 
"thereinbefore  contained  shall  prejudice  or  affect  the  jurisdiction  of 

1     *sry  of  the  courts  of  the  said  county  palatine,  or  any  appointment 

*  theretofore  made  to  any  office  in  the  said  county  palatine,  or  any  act 
"whatsoever  theretofore  done  by  the  Bishop  of  Durham,  in  right  of 

*  4c  said  county  palatine." 

And  it  is  thereby  further  enacted  c,  that  "  from  and  after  the  com-  Court  of  county 

«  -    i  ii    i  i  ,..,..  of  Durham  to 

■eoxement  of  that  act,  all  the  power,  authority  and  jurisdiction,  cease, 
"of  the  court  called  '  the  court  of  the  county  of  Durham,'  and  of 
•the  clerk  of  the  court  of  the  county  of  Durham,  as  judge  of  the 

*  ame  court,  or  otherwise,  shall  cease  and  determine,  subject  never- 
"tbeless,  and  without  prejudice  to  any  proceedings  then  depending 

*  in  such  court,  as  to  which  the  authority  and  jurisdiction  of  the  said 

*  court,  and  of  the  then  clerk  of  the  said  court,  should  continue 
"  in  full  force  and  effect,  notwithstanding  the  passing  of  that  act : 
"Provided  always,  that  after  the  commencement  of  that  act,  the 

*  sheriff  for  the  time  being  of  the  said  county  palatine  shall  and  may 

*  have  and  exercise  the  same  power  of  holding  a  county  court,  and  the 

*  For  an  enumeration  of  these  statutes,  b  6  &  7  W.  IV.  c.  19. 
see  Tidd  Sup.  1880.  p,  89.  (c.)  c  §  2. 
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"  same  jurisdiction  therein,  as  is  usually  had  and  exercised  by  sheri 
"  of  other  counties  in  England.** 


Serjeants  at 
law,  bow  ap- 
pointed. 


Pre-audience  of 
attorney  and 
solicitor  general 
to  king's  pre- 
mier Serjeant. 

Exclusive  pri- 
vileges of  Ser- 
jeants abolished. 


Serjeants  at  law  (whose  privileges  are  materially  affected  by  a  h 
regulation)  are  appointed,  or  called,  at  the  pleasure  of  the  King,  1 
writ  issuing  out  of  Chancery :  And,  by  the  statute  6  Geo.  IV.  c  9 
his  late  Majesty  was  empowered,  in  vacation,  to  cause  a  writ  to 
issued,  directed  to  any  barrister,  calling  him  to  the  degree  of  serjea 
at  law,  and  such  persons  as  his  Majesty  might  be  pleased  to  ca 
were  authorized  to  take  upon  themselves  that  office  in  vacation ».  Bi 
by  a  warrant  or  mandate  of  his  late  Majesty  King  George  the  Third 
the  King's  attorney  and  solicitor  general  were  to  have  place  at 
audience  before  the  King's  premier  serjeantc.  And,  by  a  warrant  i 
mandate  of  his  present  Majesty,  dated  23d  April,  1834d,  it  wi 
ordered,  that  "  the  right  of  practising,  pleading  and  audience,  in  h 
said  Majesty's  court  of  Common  Pleas,  during  term  time,  shoal 
upon  and  from  the  first  day  of  Trinity  term  then  next  ensuing,  ceu 
to  be  exercised  exclusively,  by  the  Serjeants  at  law ;  and  that,  upo 
and  from  that  day,  his  Majesty's  counsel  learned  in  the  law,  and  a 
other  barristers  at  law,  should  and  might,  according  to  their  respectif 
rank  and  seniority,  have  and  exercise  equal  right  and  privilege « 
practising,  pleading,  and  audience,  in  the  said  court  of  Common  Plea 
at  Westminster,  with  the  serjeants  at  law."  By  this  warrant,  the  ok 
rule  of  practice,  in  the  Common  Pleas,  requiring  pleas  to  be  signed  b] 
a  serjeant,  was  virtually  repealed  e. 


Officers  of  K.B.       The  Officers  of  the  courts  of  King's  Bench  and  Common  Heal 

and  C.  P. 

with  their  appointments  and  duties,  are  fully  treated  of  in  the  second 
Of  Exchequer  of  chapter  of  the  Practice  *.   In  the  Exchequer  of  Pleas,  before  the  statuti 

Pleas*  before 

stat.  2  &  s  W.     2  &  3  W.  IV.  c,  110,  the  principal  officers  of  the  court  were  the  clerl 
IV.  c.  1 1  o.         Qf  tjje  pjeaSj  an<i  j,j8  deputy,  who  was  called  the  Master.   The  clerk  c 

the  Pleas  was  appointed  by  the  Chancellor  of  the  Exchequer  for  life,  c 
quamdiu  se  bene  gesserit ;  and  the  deputy,  or  master,  by  the  clerk  c 
the  Pleas.  The  business  of  the  master  was  to  take  minutes  of  whi 
was  done  in  court,  draw  up  rules,  make  reports  on  matters  referre 


m  Tidd  Prac.  9  Ed.  42. 
*  UtbDec.  1811. 
c  Tidd  Prac.  9  Ed.  42. 
4  1  Ad.  &  E.  122.     10  Bing.  571,  2. 
6  Car.  &  P.  413.    8  Leg.  Obs.  15.  and 


see  1  Rep.  C.  L.  Com.  24. 

e  Power  v.  Fry,  (or  Izod,)  3  Do* 
Rep.  140.  1  Bing.N.R.  304.  1  Scott,  11 
S.C. 

f  Tidd  Prac.  9  Ed.  43,  &c. 
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to  turn,  tax  bills  of  costs,  allow  bails,  and  sign  process  and  judg- 
ments*, &c.  The  clerk  of  the  Pleas  was  also,  by  virtue  of  his 
office,  clerk  of  the  Errors  in  the  Exchequer  Chamber;  and  his 
duties  in  that  character  were,  to  allow  writs  of  error,  certify  tran- 
icripts,  attend  the  court  of  Exchequer  Chamber  when  sitting,  and 
taw  up  rules  thereon*. 

By  the  above  statute,  for  the  better  regulation  of  the  duties  to  be  By  that  tutute. 
performed  by  the  officers  on  the  plea  or  common  law  side  of  the 
court  of  Exchequer,  after  reciting  that  an  Act  had  been  passed  in 
die  first  year  of  the  reign  of  his  present  Majesty,  intituled  "  an  Act 
for  the  more  effectual  administration  of  justice  in  England  and 
Wsks;"*  and,  by  the  said  Act,  certain  changes  were  made  on  jthe 
plea  or  common  law  side  of  the*  court  of  Exchequer ;  and  that 
Wiftam  Stewart  Rose  Esquire  then  was  clerk  of  the  Ple'as  in  the 
aid  court,  and  was  lawfully  entitled  to  execute  the  said  office  by 
nmuelf,  or  his  sufficient  deputy,  during  the  term  of  his  natural  life ; 
and  Thomas  Dax  Esquire,  commonly  called  the  Master,  then  was 
deputy  clerk  of  the  Pleas,  and  Stephen  Richards,  Kenrick  Collett, 
Umsmd  Walker,  and  George  Chilton  Esquires,  were  the  four  sworn 
derb  in  the  said  court ;  and  the  said  Thomas  Dax,  Stephen  Richards, 
Kenrick  CoUett,  Edmund  Walker,  and  George  Chilton,  were  the  Jive 
principal  acting  officers  of  the  said  court ;  and  that  the  business,  in 
die  offices  on  the  plea  or  common  law  side  of  the  said  court,  had 
greatly  increased,  and  the  same,  since  the  passing  of  the  said  Act, 
ud  been  conducted  and  performed  by  the  said  deputy  clerk  of  the 
pleas,  and  the  said  four  sworn  clerks,  but  without  any  regulation  as 
to  the  respective  duties  to  be  performed  by  each ;  and  many  of  the 
Attics  of  the  master  had  from  necessity  been  performed  by  the  sworn 
derks,  but  without  any  obligation  upon  them  to  perform  such  duties ; 
*d  that  it  was  expedient  to  apportion  such  business  among  the  said 
•Beers,  and  to  fix  and  determine  the  duties  to  be  performed  by  them 
ftipectively ;  it  is  enacted,  that  "  from  and  after  the  commencement  Principal  offi- 
" of  that  actc,  there  shall  continue  to  be  Jive  principal  officers  on  the  ^te^f^ ^Jf 
"plea  side  of  the  said  court,  exclusive  of  the  said  William  Stewart  and  their  duties. 
"Rose  Esquire,  the  said  clerk  of  the  pleas,  (whose  office,  when  a 
"  vacancy  shall  occur  by  his  demise  or  otherwise,  is  not  again  to  be 
u  filed  up  d,)  and  no  more ;  and  that  the  said  Thomas  Dax,  Stephen  Ric  /i- 

•  Tidd  Pnc  9  Ed.  68.     And  for  an  b  1 1  Geo.  IV.  &  ]  W.  IV.  c.  70.  §  10. 

seront  of  the  present  duties  of  the  officers      1 4. 
•f  the  court  of  Exchequer  of  Pleas,  and  e  2  &  3  W.  IV.  c.  110. 

•f*  the  business  done  in  that  court,  see  d  §  8. 

Dax  Exrfaeq.  t  Ed.  4>  &c.  10,  &c. 

i>  2 
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"  ards,  Kenrkk  Collett,  Edmund  Walker,  and  George  Chilian  Esquires, 
"  who  had  so  conducted  the  business  on  the  plea  side  of  the  said 
"  court,  and  their  successors,  shall,  from  and  after  the  passing  of 
"  that  act,  perform  the  same  as  follows :  that  is  to  say,  the  said 
"  Thomas  Dax,  Kenrick  Collett,  and  Edmund  Walker,  shall  perform 
"  the  duties  of  master  and  prothonotary ;  the  said  Stephen  Richards, 
"  the  duties  of  clerk  of  the  rules,  and  the  said  George  ChUUm  the 
"  duties  ofjilazer  of  the  said  court ;  and  the  said  officers  shall  be 
"  styled  and  designated  accordingly:  and  if  any  doubt  or  difference 
"  shall  at  any  time  arise  respecting  the  duties  to  be  performed  by  the 
"  said  respective  officers,  the  same  shall  be  settled  and  determined 
"  by  the  Lord  Chief  Baron,  and  the  other  barons  of  the  said  court, 
Clerk  of  tbe       «for  the  time  being."*     And  it  is  thereby  further  enacted,  thtt 

"  the  office  of  clerk  of  the  Errors,  then  filled  and  executed  by 
"  the  said  Thomas  Dax,  shall  continue  to  be  filled  and  executed 
"  by  him,  as  long  as  he  shall  be  a  master  or  prothonotary  of  the  miA 
"  court,  and  no  longer ;  and  the  same  shall  alnays  hereafter  be  tkA 
"  by  the  person  who  shall  be  the  senior  master  or  prothonotary  of 
Attendance,  and  "  the  court  for  the,  time  being b :  And  that  the  said  officers,  ni 
j^*  °        "     "  their  assistants  and  clerks,  shall  give  their  attendance  in  court  or 

"  elsewhere,  and  shall  conduct  the  business  in  their  several  depsrt- 
"  ments,  at  such  hours,  and  in  every  respect  in  such  manner,  as  the) 
"  said  Lord  Chief  Baron,  and  other  barons  of  the  said  court,  sbsD 
"  from  time  to  time  order  and  direct.'10 
Office  hours,  in        In  the  King's  Bench  and  Common  Pleas,  the  offices  of  the  courts 
*    *    are  kept  open,  for  the  dispatch  of  business,  in  term  time,  and  for  fe* 
days  after  every  issuable  term,  and  one  week  after  every  other  tenth 
from  eleven  in  the  morning,  till  two  in  the  afternoon ;  and,  in  the 
evening,  from  Jive  till  seven ;  and  from  eleven  in  the  morning,  till  ik& 
At  Exchequer     in  the  afternoon,  at  all  other  times*.     In  the  Exchequer  of  Pk*# 
0  **"  there  was   a  rule,  made  in   pursuance   of  the    administration  of 

justice  Act6,  that  "  the  office  of  pleas  shall  be  kept  open  fa 
"  business  every  day,  {Sundays,  Christmas  day,  Good  Friday* 
"  Easter  Monday,  Ascension  day,  and  Midsummer  day,  and  dtp 
"  appointed  for  public  feasts,  thanksgiving,  or  fasts,  excepted,) 
"  from  the  hour  of  eleven  in  the  morning,  till  three  in  the  afternoon, 
"  and  from  Jive  o'clock  in  the  afternoon,  till  nine  o'clock  at  night, 
"  during  term,  and  for  sixteen  days  after  an  issuable  term,  and  for 


'  2  &  8  W.  IV.  c.  110.  5  1.  «  3  Chit  Gen.  Pr.  106,  7.  and  «%  12 

b  $  *•  Leg.  Obs.  177. 

e  §  *•  •  U  Geo.  IV.  &  1  W.  IV.  c.  70.$  10. 
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f*  lot  days  after  a  non-issuable  term ;  and  at  other  times,  till  seven 
"  o'clock  in  the  evening."*  And,  by  a  subsequent  rule  of  that  court b, 

*  Ae  Exchequer  office  of  pleas  is  to  be  kept  open  as  follows,  that  is  to 

*  say,  during  term,  and  one  week  after  every  term,  from  eleven  o'clock 
M  mthe  morning,  until  three  o'clock  in  the  afternoon,  and  from  six  to 
u  mme  o'clock  in  the  evening ;  and  at  other  times,  from  eleven  o'clock 

*  m  the  morning,  until /our  o'clock  in  the  afternoon,  the  usual  holi- 
tt  days  excepted,  when  the  said  office  is  to  be  closed." 

The  fees  of  the  officers  of  the  superior  courts  are  fully  treated  of  Fce*  of  officers 
.  in  the  first  Supplement  to  the  Practice^  under  the  following  heads  ;  courts/ 
first,  in  what  cases  they  are,  or  are  not  allowed ;  secondly,  the  quan- 
tum or  amount  of  fees,  and  by  what  means  they  are  settled  and  ascer- 
tained; thirdly,  the  provisions  respecting  them,  by  several  recent 
statutes ;  fourthly,  the  remedies  for  the  recovery  of  them,  by  officers 
of  the  court ;  and  fifthly,  the  remedies  against  officers,  in  cases  of 
extortion,  &&    In  treating  of  these  fees  it  has  been  shewn  d,  that  by  an 
Act  passed  in  the  1 1th  year  of  the  reign  of  King  George  the  Fourth,  and 
lit  yetr  of  the  reign  of  his  present  Majesty,  intituled,  "  An  Act  for 
ngukting  the  receipt  and  future  appropriation  of  fees  and  emoluments, 
nmMe  by  officers  of  the  superior  courts  of  common  law"9  persons 
wing  certain  offices  and  employments  are  required  to  render  to  the 
ttnmissioners,  to  be  appointed  by  virtue  of  the  said  act,  an  account 
•f  the  lawful  fees  and  emoluments  which  have  become  due,  in  respect 
of  inch  offices  and  employments,  during  the  periods  therein  spe- 
cified; and  such  commissioners  are  thereby  authorized  to  inquire 
into  and  examine,  as  well  the  legality  as  the  amount  of  the  fees 
«nd  emoluments  contained  in  such  accounts,  and  are  directed  to 
•certain  the  gross  and  net  annual  value,  according  to  an  average  of 
to  years,  of  the  lawful  fees  and  emoluments  of  such  offices  and 
employments  as  aforesaid:   But  it  being  found  difficult,  in  many 
eves,  to  find  any  certain  rule  by  which  the  legality  of  such  fees  and 
emoluments  could  be  strictly  ascertained,  and  it  being  expedient  that 
Ae  compensation  directed  by  the  said  Acts  should  be  made  upon 
equitable  principles,  it  is  enacted  and  declared  by  the  statute  1  &  2  What  »ha11  ** 
W.  IV.  c.  85 f,  that  "  all  fees  and  emoluments  received  and  enjoyed  fees,  by  stat.  l 
"  in  respect  of  the  said  offices  or  employments,  which  the  said  com-  *L8  w#  IV* c# 
"  missioner8  shall  deem  to  be  reasonable,  and  which  shall' have  been 

m  R.  If.  1  W.  IV.  reg.  I.  $  4.  1  Cromp.  d  Id.  40,  &c. 

ft  J.  278.    1  Tyr.  Rep.  166.  e  Stat.  1 1  Geo.  IV.  &  1  W.  IV.  c.  58. 

b  R.  If.  8  W.  IV.    2  Cromp.  &  J.  1.  and  see  the  preamble  to  stat.  1  &  2  W.  IV. 

2  Tyr.  Rep.  168.  c.  35. 

e  Tidd  Sup.  1830.  p.  32,  Ac.  '  $  1. 
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How  settled,  if 
commissioners 
are  in  doubt  as 
to  their  legality. 


What  person 
within  meaning 
•f  the  statute. 


Compensation 
for. 


CI 


M 


U 


"  received  for  fifty  years  before  the  24th  day  of  May  1831,  or  which 
"  shall  have  been  uniformly  received,  in  respect  of  any  matter  or 
"  business  which  shall  have  first  arisen  within  the  said  period  of  fifty 
"  years,  by  authority  of  parliament,  or  other  legal  authority,  shall 
"  be  deemed  and  taken  to  be  legal  fees  and  emoluments,  within  the 
"  true  intent  and  meaning  of  the  said  act" 

And  it  is  thereby  further  enacted,  that  "  if  such  commissioners 
"  shall  entertain  any  doubt  as  to  the  propriety  or  reasonableness  of 
"  any  such  fees,  or  any  matter  connected  therewith,  it  shall  be  law* 
"  ful  for  them  to  consult  thereon  the  court  or  judge  by  whose  officer 
the  same  may  have  been  received,  or  any  one  or  more  of  the  judges 
ofsuch  court;  and  such  court  and  judges  shall,  and  are  thereby 
required  to  give  their  or  his  advice  and  opinion,  as  early  as  the 
"  same  can  be  reasonably  done ;  and  that  the  advice  so  given,  and 
"  the  question  to  which  it  is  in  answer,  shall  be  in  writing."*  And 
that  "  the  persons  holding  the  offices  or  situations  named  in  the 
"  schedule  to  that  act  annexed b,  shall  be  deemed  and  taken  to  be 
"  within  the  true  intent  and  meaning  of  the  said  Act,  and  within  the 
"  authority  and  jurisdiction  of  the  said  commissioners,  who  shall 
"  inquire  into  and  report  upon  the  value  of  the  said  offices  or  situs* 
"  dons."  e 

By  the  administration  of  justice  Act d,  persons .  holding  freekoU 
offices  were  alone  empowered  to  receive  compensation  from  corami*" 
sioners  to  be  appointed  by  virtue  of  that  act ;  but  it  being  considered 
that  the  holders  of  such  offices  for  years,  or  during  pleasure,  were  & 
justice  entitled  thereto,  it  was  enacted,  by  the  statute  1  &  2  W.  iV. 
c.  35  e,  that  "  all  persons  who,  before  the  first  day  of  January  183& 
44  held  offices  or  situations  in  any  of  the  courts  of  great  session  in  tb* 
"  county  of  Chester,  or  principality  of  Wales,  by  virtue  of  any  ap* 
"  pointment  theretofore  lawfully  made,  for  term  of  years,  or  during 
••  pleasure,  shall  be  deemed  and  taken  to  be  within  the  true  intent 
"  and  meaning  of  the  said  act  as  above  mentioned,  and  within  the 


•  §2. 

k  These  persons  are,  the  master  or  se- 
condary of  the  court  of  King's  Bench  at 
Westminster ;  signer  of  the  writs  in  the 
same  court ;  chaplain  of  the  King's  Bench 
prison ;  chief  usher  of  the  said  court ; 
under  ushers  and  criers  of  the  same  court ; 
keeper  of  Westminster  hall;  warden  of 
the  Fleet  prison ;  officers  of  the  revenue 
side  of  the  courts  of  Exchequer  at  West- 


minster;  officers  acting  under  commis- 
sioners of  assize  at  Nisi  Prhu,  oyer  and 
terminer,  and  general  gaol  delivery,  in 
England;  who  held  such  office  oa  tin 
twenty-fourth  day  of  May  in  the  year  of 
our  Lord  J  8S0. 

e  Stat  1  &  2  W.  IV.  c.  86.  §  3. 

d  11  Geo.  IV.&l  W.  IV.  c.  70.^25. 
Tidd  Sup.  1830.  p.  49. 
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u  jurodiction  and  authority  of  the  commissioners  appointed  by  virtue 
"  of  tic  same  act." 

Ii  the  Common  Pleas,  by  a  general  rule  *,  reciting  that,  by  the  Fee  to  protho- 
awot  course  of  this  court,  the  fee  paid  to  the  prothonotaries,  for  the  cmryofdeclar- 
enfty  of  every  declaration  in  a  cause,  has  hitherto  been  of  right  pay-  ation» in  C.  P. 
able  at  the  time  of  filing  thereof;  and  that  it  was  expedient  that  for 
the  future,  the  practice  of  the  court  should  be  made  conformable  to 
that  of  the  respective  courts  of  King's  Bench  and  Exchequer,  so  far 
a*  regards  the  time  of  such  payment ;  it  is  ordered,  that  "  from  and 
after  the  essoign  day  of  the  then  next  Trinity  term,  the  fee  due  to 
the  said  prothonotaries,  for  such  entry  as  aforesaid,  may  be  paid  at 
any  time  previously  to  entering  the  issue,  or  passing  the  record  in 
each  cause ;  or  in  case  there  shall  be  no  record,  at  any  time  pre-   . 
vioosly  to  signing  interlocutory  or   final  judgment:    And  further, 
that  in  all  cases  where  there  shall  be  no  judgment,  the  said  fee  shall 
be  payable  at  the  time  of  taxing  costs,   where  the  proceedings  in 
»ny  cause  are  stayed,  or  such  cause  terminated  by  any  rule  of  this 
court,  or  order  of  a  judge."     And,  by  a  subsequent  rule  of  the  Termagefees 
wme  court b,  "  every  person  admitted  an  attorney  of  this  court,  not  toraie/to^cferk 
having  already  entered  such  his  admission,  and  also  every  attorney  of  the  warrants, 
hereafter  to  be  admitted,  shall  forthwith  enter  his  admission,  and 
shall  cause  his  annual  certificate  to  be,  on  or  before  the  first  day  of 
fiwfer  term  in  every  year,  entered  with  the  clerk  of  the  warrants ; 
which  entries  shall  in  all  cases,  where   the  annual  certificate  has 
been  already  entered  in  one  of  the  courts,  be  made  without  fee  or 
reward ;  and  shall,  at  the  same  time,  pay  and  discharge  all  his  arrears 
of  termage  fees." 

By  the  administration  of  justice  Act c,  "  it  shall  be  lawful  for  the  Rules  respect- 
"  barons  of  the  court  of  Exchequer,  and  they  are  thereby  required,  JJJ  court™!*0 
"  to  distinguish  by  their  rules  and  orders,  the  fees  which  shall  con-  Exchequer,  and 
"  tioue  to  be  taken  by  the  sworn  and  side  clerks  of  the  court,  for  the 
"  duties  performed  as  officers  of  the  court,  similar  to  the  duties  of 
u  the  officers  of  the  other  superior  courts,  from  such  fees  and  charges 
"  if  shall  be  allowed  to  be  taken  by  the  attornies  admitted  to  prac- 
"  tiae  as  therein  mentioned ;  so  that  the  amount  of  such  fees  and 
"  charges,  upon  the  whole,  do  not  exceed  the  amount  and  rate  of 
"such  fees  and  charges    as  were  then  allowed  upon  taxation  of 
u  costs."    In  pursuance  of  this  act,  rules   were  made  by  the  ba- 

•R.E.1W,  IV.    7  Bing.  555,  6.    5  289.     1  Bing.  N.  R.  411.    9  Leg.  Ob*. 

Moore  &  P.  463.     1  DowL.  Rep.  226.  )59. 

aad  see  Tkld  Prae.  9  Ed.  47.  e  11  Geo.  IV.  &  1  W.  IV.  c.  70.  $  10. 

*  R.  M.  5  W.  IV.  C.  P.     I  Scott, 
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Judges  of  su- 
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Westminster 
may  regulate 
fees  to  be  taken 


rons  of  the  Exchequer,  in  Michaelmas  term  1830%  respecting  tin 
officers  of  the  court  of  Exchequer  of  Pleas,  and  their  fees,  &c;  b; 
which  it  was  ordered,  that  "  the  several  fees  thereunder  mentioned1 
should  and  might  continue  to  be  taken  by  the  sworn  and  side  clerks  c 
that  court,  the  same  being  for  duties  to  be  performed  by  them  as  officei 
of  the  court,  similar  to  the  duties  of  the  other  superior  courts" 
And  it  was  further  ordered,  that,  "  in  the  taxation  and  allowance  c 
costs,  such  fees  should  be  distinguished  from,  and  form  no  part  c 
the  fees  and  charges  which  should  be  allowed  to  the  attornies  wo 
had  been,  or  should  be  admitted  to  practise,  under  and  by  virtu 
of  the  said  act,  but  the  same  should  be  allowed  as  disbursements* 
That  the  several  duties  for  which  fees  were  appointed  in  the  sai 
schedule,  should  be  performed  by  the  sworn  and  side  clerks  of  tb 
said  office,  or  their  sufficient  deputies  or  deputy,  on  the  request  o 
the  persons  admitted  to  practise  as  attornies  in  that  court,  withi 
the  hours  and  times  thereinafter  appointed,  whereupon  such  fee 
as  aforesaid  should  become  payable c:  And  that  the  seven 
duties  theretofore  performed  by  the  clerk  of  the  pleas,  or  lit 
deputy,  at  the  instance  of  the  sworn  or  side  clerks  of  the  office  o 
pleas,  should  thereafter,  at  the  instance  of,  and  for  the  attornies  ad 
mitted  as  aforesaid,  be  in  like  manner  performed  by  the  said  clerk  o 
the  pleas,  or  his  deputy,  on  payment  of  his  lawful  fees  for  the  same." 
It  is  observable,  however,  that  the  several  duties  heretofore  perform* 
by  the  sworn  or  side  clerks  in  the  Exchequer  of  Pleas,  have,  ever  fine 
the  statute  2  &  3  W.  IV.  c.  1 10  d,  been  performed  by  the  officers  therei 
mentioned ;  and  that  this  statute  does  not  interfere  with  the  fees  fc» 
merly  payable  to  those  officers :  the  same  fees  are  still  payable  > 
the  course  of  the  proceedings ;  but  some  fees  which  were  formed; 
payable  to  one  officer,  are  transferred  to  another  e.  It  has  been  & 
termined,  that  a  clerk  in  court,  in  the  King's  remembrancer's  oflta 
is  entitled  to  charge  a  term  fee  in  a  revenue  prosecution,  at  the  eo 
of  the  Attorney  General,  where  only  a  subpoena  ad  respondent* 
issues,  without  any  information,  or  other  proceeding  being  hadf. 

For  regulating  fees  in  the  Common  Pleas  at  Lancaster,  it  is  ei 
acted  by  the  statute  4  &  5  W.  IV.  c.  62.  §  25,  that  "  the  judges  < 
"  the  superior  courts  of  common  law  at  Westminster,  or  any  eight  < 
"  more  of  them,  of  whom  the  chiefs  of  each  of  the  said  courts  shall  1 


"R.M.  1W.  IV.  reg.  1.  1  Crorap.  & 
J.  270.     1  Tyr.  Rep.  154,  5. 

b  For  the  schedule  of  these  fees*  see  id. 
ib.  Tidd  Sup.  1832.  p.  97. 

c  1  Cromp.  &  J.  272,     1  Tyr.  Rep. 


156. 

d  Ante,  34,  5. 

«  Dax  Ex.  Pr.  2  Ed.  S. 

f  Attorney-General     v.     Munday, 
Cromp.  &  J.  3*7.   2  Tyr.  Rep.  306.  S. 
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u  ikt^msj,  by  any  rule  or  order  to  be  from  time  to  time  made  after  in  Common 
"  fiat  act  shall  take  effect,  make  such  regulations,  as  to  the  fees  to  ^£r*XLan~ 
"fecatrged  by  all  and  every  or  any  of  the  officers  of  the  said  court 
•  of  Common  Pleas  at  Lancaster,  and  the  attornies  thereof,  as  to 
•them may  seem  expedient,  and  to  alter  the  same,  when  and  as  it  may 
seem  fit  and  proper,  so  as  such  fees  shall  not  exceed  the  fees  now 
"received;  and  all  such  regulations  shall  be  binding  and  obligatory 

*  on  the  said  court  of  Common  Pleas  at  Lancaster,  and  all  the  officers 

*  and  attornies  of  the  said  court." 


It  may  not  be  improper,  in  this  place,  to  take  a  general  view  of  the  Alterations  of 
alterations  which  have  been  made,  by  several  recent  statutes  and  turns. 
riles  of  court,  in  the  terms,  and  returns  of  writs,  &c. 

The  Terms  are  those  times  or  seasons  of  the  year,  which  are  set  Terms,  what, 
apart  for  the  dispatch  of  business,  in  the  superior  courts  of  common  formeriynbegan 
law;  and  are  called,  from  some  festival  or  saint's  day  which  formerly  and  ended, 
preceded  their  commencement,  the  terms  of  St.  Hilary,  of  Easter, 
if  die  Holy  Trinity,  and  of  St.  Michael.  Hilary  term  formerly 
began  on  the  octave  of  St.  Hilary,  or  the  eighth  day  inclusive  after 
&e  feast  day  of  that  saint,  which  falling  on  the  13th  January,  the 
octave  therefore,  or  first  day  of  Hilary  term,  was  the  20th  January ; 
•ad  h  ended  on  the  12th  February  following,  unless  it  happened  on 
t&mday,  and  then  on  the  13th  February*:  Easter  term  began  in 
tteen  days  of  Easter,  being  the  Sunday  fortnight  after  that  festival, 
and  ended  on  Monday  before  Whit-Sunday :  Trinity  term,  which 
na  abridged  by  the  statute  32  Hen.  VIII.  c.  21,  began  on  the 
•arrow  of  the  Holy  Trinity,  being  the  Monday  next  after  Trinity 
Sanday,  and  ended  on  the  Wednesday  three  weeks  after,  unless  it 
happened  on  the  24th  June,  and  then  on  the  day  following :  Michael- 
atiterm,  which  was  abridged  by  the  statute  16  Car.  I.  c.  6,  and  still 
farther  by  the  24  Geo.  II.  c.  48,  began  (five  weeks  after  Michaelmas 
day)  on  the  morrow  of  all  Souls,  being  the  3d  of  November,  and 
caded  on  the  23th  November  following,  if  not  a  Sunday/  otherwise 
on  the  29th b.  Of  these  terms  it  may  be  observed,  that  Michaelmas  Fixed  and 
tod  Hilary  were  Jixed  terms,  and  invariably  began  on -the  same  day 
of  die  year ;  but  Easter  and  Trinity  terms  were  moveable,  their  com- 

1  In  HSary  term,  the  first  day  of  full  ended,  and  ended  fourteen  weeks  after  3/t- 

*nn  vat  the  twenty-third  of  January,  if  chaelmas  term  began.    Man.  Excheq.  Ap- 

w*  Sunday  ;  and  if  Sunday,  the  next  day  pend.  2. 

«ta;  and  thb  term  always  began  that  day  b  Tidd  Prac.  9  Ed.  105,  6,  7. 
^  weeks,  on  which  Michaelmas  term 


« 
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Essoign  or  gc-    mehceiiient  being  regulated  by  the  feast  of  Easter.     In  each  of 
fayu  these  terms,  there  were  stated  days  called  essoign  or  general  retain 

days  *,  on  which  all  original  writs,  and  process  thereon,  must  hare 
been  made  returnable ;  in  the  King's  Bench,  ubicunque,  &c,  or  where- 
soever the  king  should  then  be  in  England*,  or,  in  the  Common 
Pleas,  before  the  king's  justices  at  Westminster. 
Duration  of  The  duration  of  terms,  and  the  essoign  or  general  return  days  of 

soign  or  general  original  writs,  &c,  are  now  fixed  and  regulated  by  the  statutes  11 
return  day8f  as     Geo.  IV.  &  1  W.  IV.  c.  70  c.,  and  1  W.  IV.  c.  3.     By  the  former  of 

fixed  and  regu-  . 

lated  by  stat.  ll    these  statutes  it  is  enacted,  that  "  in  the  year  of  our  Lord  1831,  sad 
wMV    %o       "  afterwards,  Hilary  term  shall  begin  on  the  eleventh,  and  end  on  the 

"  thirty-first  day  of  January;  Easter  term  shall  begin  on  the  fifteenth 
"  day  of  April,  and  end  on  the  eighth  day  of  May ;  Trinity  tent 
"  shall  begin  on  the  twenty-second  day  of  May,  and  end  on  tie 
"  twelfth  day  of  June;  and  Michaelmas  term  shall  begin  on  die 
second,  and  end  on  the  twenty-fifth  day  of  November :  and  that  the 
essoign  and  general  return  days  of  each  term  shall,  until  further 
"  provision  be  made  by  parliament,  be  as  follows;  that  is  to  say,  the 
"first  essoign  or  general  return  day  for  every  term  shall  be  the /carle 
"  day  before  the  day  of  the  commencement  of  the  term,  both  dtp 
"  being  included  in  the  computation ;  the  second  essoign  .day  shall  be 
"  the  fifth  day  of  the  term ;  the  third  shall  be  the  fifteenth  day  of  the 
"  term ;  and  the  fourth  and  last  shall  be  the  nineteenth  day  of  the 
"  term,  the  first  day  of  the  term  being  already  included  in  the  con- 
"  putation ;  with  the  same  relation  to  the  commencement  of  each  tens 
"  as  they  now  bear,  and  shall  be  distinguished  by  the  day  of  the 
term  on  which  they  respectively  fall,  the  Monday  being  in  all  casee 
substituted  for  the  Sunday,  when  it  shall  happen  that  the  day  would 
fall  on  a  Sunday,  except  always  that  in  Easter  term  there  shall  be 
but  four  returns  instead  of  five,  the  last  being  omitted :  Provided, 
"  that  if  the  whole  or  any  number  of  the  days  intervening  between 
"  the  Thursday  before,  and  the  Wednesday  next  after  Easter  day, 
"  shall  fall  within  Easter  term,  there  shall  be  no  sittings  in  banc  on 
any  of  such  intervening  days,  but  the  term  shall  in  such  case  be 
prolonged  and  continue  for  such  number  of  days  of  business,  as 
shall  be  equal  to  the  number  of  the  intervening  days  before  men- 
"  tioned,  exclusive  of  Easter  day ;  and  the  commencement  of  the  en- 


*  For    the  essoign  or  general    return  b  Trye,  2.  and  see  Marsh  v.  Blachford, 

days,  before  stat.   J 1   Geo.  IV.  &  1  W.  1  Chit  R,  323. 
IV.  c.  70.  §  6,  see  Tidd  Prac.  9  Ed.  106.  c  §  6. 

J  Rep.  C.  L,  Com.  32. 
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raing  Trinity  term  shall  in  sucb  case  be  postponed,  and  its  con- 
tinuance prolonged,  for  an  equal  number  of  days  of  business." 

By  the  statute  1  W.  IV.  c.  3  ».  so  much  of  the  former  act  as  relates  By  stat.  l  W. 

.  IV.  c.  S 

) Reappointment  of  essoign  or  general  return  days,  is  repealed; 

id  it  is  thereby  enacted  b,  that  "all  writs  usually  returnable  before 

"my  of  his  majesty's  courts  of  King's  Bench,  Common  Pleas,  or 

"Kxebequer  respectively,  on  general  return  days,  may  be  made  re- 

*  tunable  on  the  third  day  exclusive  before  the  commencement  of 

*  etch  term,  or  on  any  day,  not  being  Sunday,  between  that  day  and 
"  the  third  day  exclusive  before  the  last  day  of  the  term ;  and  the 
"  dsy  for  appearance  shall,  as  heretofore,  be  the  third  day  after  such 
u  return,  exclusive  of  the  day  of  the  return ;  or  in  case  such  third 
41  (Uy  shall  fell  on  a  Sunday,  then  on  the  fourth  day  after  such  return, 
u  exclusive  of  such  day  of  return."  The  three  days,  however,  pre- 
nooi  to  the  first  day  in  full  term,  cannot  it  seems  be  /considered  as 
part  of  the  term  e.  And,  in  order  to  remove  all  doubts  as  to  the  dil- 
ution of  the  terms,  it  is  declared  and  enacted  d,  that  "  in  case  the 

*  fry  of  the  month  on  which  any  term,  according  to  the  former  act, 

*  *  to  end,  shall  be  on  a  Sunday,  then  the  Monday  next  after  such 
"day  shall  be  deemed  and  taken  to  be  the  last  day  of  the  term ;  and 
44  that  in  case  any  of  the  days  between  the  Thursday  before,  and  the 
M  Wednesday  next  after  Easter  shall  fall  within  Easter  term,  then 

*  loch  days  shall  be  deemed  and  taken  to*  be  a  part  of  such  term, 
"although  there  shall  be  no  sittings  in  banc  on  any  of  such  inter- 
vening days."  On  this  statute,  it  was  holden,  that  a  writ  may  be 
Bftie  returnable  on  any  of  the  days  between  the  Thursday  before, 
and  the  Wednesday  after  Easter  day,  when  those  days  fall  in  Easter 
^im':  But,  by  a  general  rule  of  all  the  courts',  "the  days  be- 
tween the  Thursday  next  before,  and  the  Wednesday  next  after 
Enter  day,  shall  not  be  reckoned  or  included  in  any  rules  or  no- 
fai>  or  other  proceedings,  except  notices  of  trial,  and  notices  of 
*aqoiry,  in  any  of  the  courts  of  law  at  Westminster"  On  this  rule 
tt  has  been  decided,  that  the  days  between  Thursday  next  before,  and 
"tfaaday  next  after  Easter  day,  are  not  to  be  reckoned  in  notices  of 

1  S  )•  after  conferring  with  the  other  judges.  Hall 

*S%  v.  Welchman,  2  Cromp.  &  J.  472.     1 

'  Price  r.  Hughe*,  1  DowL  Rep.  448.  DowL  Rep.  566.  S.  C. 
4  W  Obi.  409.  S.  C.  /xr  Palteton,  J.  f  R.  E.  2  W.  IV.   8  Barn.  &  Ad.  894. 

'  5  *  1  Moore  &  S.  681.   8  Bing.  466.    2  Tyr. 

'  %&Gompertz,l  Dowl.  Rep.  376.  Rep.  502.     2  Cromp.  &  J.  491,  2.     1 

4W«  Oba,  25.  S.  C.  per  Tawdon,  J.  Dowl.  Rep.  423. 


44  TERMS,  AND  RETURNS. 

justification  of  bail*.    But  notice  of  trial  before  tbt  sheriff  may  he 

given  for  Easter  Tuesday  b. 

Beginning  and        Since  the  above  statutes,  Hilary  term  begins  on  die  eleventh,  sfci 

on  tbf  abovern>>v  en^8  on  ^e  $"**%)- first  day  of  January,  unless  that  day  fell  da  s 

statutes.  Sunday,  and  then  on  the  Monday  following,  being  the  first  day  *f 

February :  Easter  term  begins  on  the  fifteenth  day  of  April,  and  eaii 

on  the  eighth  day  of  Jlfat/,  unless  that  day  fall  on  a  Sunday,  and  thai 

on  the  Monday  following,  being  the  ninth  day  of  May;  or  unless  lit 

whole  or  some  of  the  days  intervening  between  the  Thursday  before, , 

and  the  Wednesday  next  after  Easter  day,  fall  within  Easter  tern,  si  - 

which  latter  case  the  term  is  prolonged,  and  continues  for  such 

ber  of  days  of  business,  as  are  equal  to  the  number  of  ml 

days  before  mentioned,  exclusive  of  Easter  day  ° ;  and  if  the 

the  days  to  which  it  is  so  prolonged  fall  on  a  Sunday,  then  the 

ends  on  the  Monday  following :  Trinity  term  begins  on  the 

second  day  of  May,  and  ends  on  the  twelfth  day  of  June,  unless 

day  fall  on  a  Sunday,  and  then  on  the  Monday  following,  being  As* 

thirteenth  day  of  June ;  or  unless  Easter  term  be  prolonged  by 

intervening  days  as  before  mentioned,  in  which  latter  case  the 

mencement  of  Trinity  term  is  postponed,  and  its  continuance 

longed,  for  an  equal  number  of  days  of  business d ;  and  if  the 

day  to  which  it  is  so  prolonged  fall  on  a  Sunday,  then  the  term 

on  the  Monday  following :  Michaelmas  term  begins  on  the  second,  ss4 

ends  on  the  twenty-fifth  day  of  November,  unless  the  latter  day  M  es) 

a  Sunday,  and  then  on  the  Monday  following,  being  the  twentv-pxfr 

Beginning  of       day  of  November.     It  is  not  said,  in  either  of  the  above  acts,  on  wfast 

lerm:  *J\en  by    ^y  the  term  shall  begin,  in  case  the  day  appointed  for  its  commence-' 

commencement    ment  happen  on  a  Sunday;  but  it  seems  that  in  such  case,  the  day  sir 

appens  on  un-  ^p^^fl  must  still  in  point  of  law,  for  the  purpose  of  computaMr 

be  considered  as  the  first  day  of  the  term  e ;  although,  as  the  court* 

do  not  sit,  an  appearance  cannot  be  entered,  nor  any  judicial  act 

done,  or  supposed  to  be  done,  till  the  Monday  f ;  And,  as  Smndaj  » 

'  Cumming  v.  Pullen,  I  Scott,  588.  e  Doe  v.  Roe,  1   Dowl.  Rep.  63.  S 

b  Charnock  v.   Smith,  S  Dowl.  Rep.  Leg.  Obs.  77.  S.  C.    Doe  d.  Brent  f> 

607.     1  Har.&  W.  217.     10  Leg.  Obs.  Roe,  1  Cromp.  &  J.  488.     1  Tyr.  Rep. 

111.  471.  S.  C.  499.  S.  C.    Doe  d.  Shepherd  v.  Roe,  1 

c  As  to  the  prolongation  of  Easier  term  Price,  N.  R.  32.,  and  aee  1   Tyr.  Rep* 

in  1885,  see  9  Leg.  Obs.  482,  8.  500. 

d  As  to  the  beginning  and  ending  of  f  Reg.  Brev.  19.    Bedoe  t>.  Alpe,  W. 

Trinity  term,  in   1*35,  see  9  Leg.  Obs.  Jon.  156.    Davie*  v.  Salter,  2  Salk.626, 

ib2,  3.  7.     6  Mod.  250.  S.  C  Swan  v.  Broome, 


HOLIDAYS.  45 


eanadered  at  common  law  as  a  dieijuridicus*,  writs  cannot,  when 
iSbe  fir*  day  of  term  falls  on  a  Sunday,  be  made  returnable  till  the 
Mmimf  following*. 

The  first  esaoign  or  general  return  day  for  Hilary  term,  is  the  Essoign  or 
eighth  d&y  of  January ;  for  Easter  term,  the  twelfth  day  of  April;  f^*  Urn 
far  TVmify  term,  the  nineteenth  day  of  May,  unless  the  commence- 
;  wat  of  that  term  be  postponed,  in  consequence  of  such  intervening 
\  oayi  as  before  mentioned,  and  then  the  first  essoign  or  general  re- 
turn day  is  the  third  day  exclusive  before  the  day  to  which  its  com- 
neacement  is  postponed ;  and  for  Michaelmas  term,  it  is  the  thir- 
tieth day  of  October*  When  the  third  day  exclusive  before  the  com- 
Mcerant  of  the  term  falls  on  a  Sunday,  it  seems  that  writs  may  be 
iiade returnable  thereon:  And  indeed  it  is  observable,  that  before 
the  hte  acta,  the  essoign  or  general  return  days  of  Easter  term,  ex- 
cept the  last,  were  always,  and  those  of  Michaelmas  and  Hilary 
ten*  occasionally  on  Sunday.  The  essoign  or  general  return  days 
«f  each  term,  after  the  first,  may  be  any  day,  not  being  Sunday,  be- 
tween the  third  day  exclusive  before  the  commencement,  and  the 
tfcffd  day  "exclusive  before  the  last  day  of  the  term  ° ;  but  the  latter 
dty,  being  it  seems  excluded  by  the  language  of  the  act,  is  not  a  good 
general  return  day :  The  last  essoign  or  general  return  day  therefore, 
•fetch  term,  is  the  fourth  day  exclusive  before  the  last  day  of  the 
term,  unless  that  day  happen  on  a  Sunday,  and  then,  Sunday  being 
•ho  excluded,  the  last  essoign  or  general  return  day  is  the  Saturday 
freceding*.  The  day  for  appearance,  on  writs  usually  returnable  on  Appearance  day. 
general  return  days,  is  declared,  by  the  statute  1  W.  IV.  c.  3.  §  %,  to 
W,  as  heretofore,  the  third  day  exclusive  after  the  return  day ;  or,  in 
cue  sach  third  day  fall  on  a  Sunday,  then  the  fourth  day  after  such 
Ktara,  exclusive  of  the  day  of  return  e. 

By  the  statute  5  &  6  Edw.  VI.  c.  3.  certain  days  therein  mention-  Holidays  men- 
cd,  consisting  principally  of  Saints*  days,  several  of  which  happened  &°6  F^  yj 
interna  time,  were  required  to  be  kept  holidays':  But,  by  the  law  c. 3. abolished. 

S  Bur.  1596.    1  Blac  Rep.  496.  526.  tenant,  10  Bing.  65.  68.    3  Moore  &  S. 

&CL  443.  S.  C. 

*  Co.  Lit  136.    Conu  Dig.  tit  Tempi,  •  Append,  to  Tidd  Sup.  1832,  p.  98. 
(B.  3).                                                               '  For  an  account  of  the  different  holi- 

*  For  a  general  Table  of  the  Terms  days,  and  when  they  were  commanded  or 
sad  Returns,  see  Append,  to  Tidd  Sup.  allowed  to  be  kept  in  term  time  or  vaca- 
183S,  p»  96.  turn,  with  the  remedies  for  not  opening  the 

*  Stat  1  W.  IV.  c.  3.  $  2.  offices  on  other  days,  or  refusing  to  do  bu- 

*  Append,  to  Tidd  Sup.  1832,  p.  98.      siness  in  office  hours,  without  the  payment 
sad   set   Twymng  demandant,  Lowndes      of  extra  fees,  see  Tidd  Prac.  9  Bd.  55,  Ac. 
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amendment  Act  *,  reciting  that  the  observance  of  holidays, 
perior  courts  of  common  law,  during  term  time,  and  in  t 
belonging  to  the  same,  on  the  several  days  on  which  hokda; 
kept,  is  very  inconvenient,  and  tends  to  delay  in  the  admini 
justice ;  it  is  enacted,  that  "  none  of  the  several  days  me 
"  the  said  statute,  shall  be  observed  or  kept  in  the  said  cot 
"  the  several  offices  belonging  thereto,  except  Sundays, 
"  the  nativity  of  our  Lord,  and  the  three  following  days,  an 
Subsequent  re-     "  and  Tuesday  in  Easter  week."     By  a  subsequent  rule,  he 

all  the  courts b,  it  is  ordered,  that,  "  thenceforth,  in  additi 
said  days,  the  following  and  none  other  shall  be  observed  c 
holidays,  in  the  several  offices  belonging  to  the  said  courts, 
Friday,  and  Easter  Eve,  and  such  of  the  Jive  days  followin 
not  fall  in  the  time  of  term,  but  not  otherwise ;  the  birthd 
Lord  the  King,  (21st  August,)  the  birth  day  of  our  Lady  t 
(13th  August,)  the  day  of  the  accession  of  our  Lord  the  K 
June,)  Whit  Monday,  and  Whit  Tuesday." 

•  3  &  4  W.  I V.  c.  48.  §  48.  3  Scott,  5.   1  Meeson  &  W.  I 

•»  R.  R  0  W.  IV.    6  Nev.  &  M.  5.      St  G.  237. 4  DowL  Rep.  555, 
1  Hir.  &  W.  639.    8  Bing.  N.  R.  615.      Ob*.  286. 


CHAP.  III. 


Of  the  Examination,  Admission,  and  Re-admission  qf 

Attornies. 

IN  this  Chapter  it  is  proposed  to  consider,  I.  the  examination  of  persons 
desirous  of  being  admitted  attornies ;  2.  the  admission  of  persons  who 
save  served  their  clerkships  in  Wales,  or  the  counties  palatine ;  3.  the 
admission  of  attornies  of  the  King's  Bench  and  Common  Pleas  to 
practise  in  the  Exchequer ;  and,  4.  the  re-admission  of  attornies.  The 
frnUeges  of  attornies,  and  in  what  manner  they  are  affected  by  the 
vnformity  of  process  Act,  with  the  proceedings  in  actions  by  and 
against  them,  and  other  matters  relating  to  the  recovery  and  taxation 
of  their  costs,  will  be  treated  of  in  a  subsequent  Chapter*. 

By  the  statute  4  Hen.  IV.  c.  18.  it  was  enacted,  that  "  all  the  attor-  Examination  of 
flies  shall  be  examined  by  the  justices,  and,  by  their  discretions,  their  Jtat.™' Hem  I V. 
names  put  on  the  roll ;  and  they  that  be  good  and  vertuous,  and  of  good  c.  18. 
&ne,  shall  be  received,  and  sworn  well  and  truly  to  serve  in  their 
offices.1'    By  the  statute  S  Jac.  1.  c.  7.  §.  2.  it  was  enacted,  that  Bysut.  3  Jac. 

I   c  7  &  2 

"  none  shall  from  thenceforth  be  admitted  attornies,  in  any  of  the  '  * 

King's  courts  of  record,  but  such  as  have  been  brought  up  in  the  same 
courts,  or  otherwise  well  practised  in  soliciting  of  causes,  and  have 
been  found,  by  their  dealings,  to  be  skilful,  and  of  honest  disposition ; 
and  that  none  be  suffered  to  solicit  any  cause  or  causes  in  any  of  the 
courts  aforesaid,  but  only  such  as  are  known  to  be  men  of  sufficient 
and  honest  disposition."  b     And  by  a  rule  made  in  Michaelmas  term,  By  rule  of 
1654 c,  in  the  courts  of  King's  Bench  and  Common  Pleas,  it  was 
ordered,  that  "  the  courts  should  once  in  every  year,  in  Michaelmas 
term,  nominate  twelve  or  more  able  and  credible  practisers,  to  conti- 
nue for  the  ensuing  year,  to  examine  such  persons  as  should  desire  to 
hetdmitted  attornies,  and  appoint  convenient  times  and  places  for  the 
examination ;  and  the  persons  desiring  to  be  admitted,  were  first  to 
attend,  with  their  proofs  of  service,  then  to  repair  to  the  persons  ap- 
pointed to  examine,  and  being  approved,  to  be  presented  to  the  court 
and  sworn."     By  the  statute  2  Geo.  II.  c.  23.  §.  2,  it  was  enacted,  By  stat  2  Geo. 

II.  c  23.  $  2. 

•  Chap.  XIV.  e  J  4.    K.  B.  &  C.  P.    Tidd  iVoc  9 

>  Tidd  Prac.  9  Ed.  60.  Ed.  GO. 
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By  R.  H.  6  W. 
IV. 


Examiners  to 
be  appointed 
annually. 


None  to  be 
admitted 
without  pro- 
ducing examin- 
ers' certificate  of 
his  fitness  and 
capacity. 


Examinations 
how  conducted. 


Remedy  in 
case  of  refuial 
to  grant  cer- 
tificate. 


that  "  the  judges  or  any  one  or  more  of  them,  should,  and  they  wen 
thereby  authorized  and  required,  before  they  should  admit  such  per- 
son to  take  the  oath,  to  examine  and  inquire,  by  such  ways  and  messs 
as  they  should  think  proper,  touching  his  fitness  and  capacity  to  act  at 
an  attorney ;  and  if  such  judge  or  judges  respectively,  should  he 
thereby  satisfied,  that  such  person  was  duly  qualified  to  be  admitted  to 
act  as  an  attorney,  then,  and  not  otherwise,  the  said  judge  or  judges 
of  the  said  courts  respectively,  should,  and  they  were  thereby  anther- 
ized,  to  administer  to  such  person  the  oath  thereinafter  directed  to 
be  taken  by  attornies ;  and  after  such  oath  taken,  to  cause  him  to  ht 
admitted  an  attorney  of  such  court  respectively." a 

In  order  to  carry  the  last  mentioned  statute  more  fully  into  efidp 
it  being  deemed  expedient  annually  to  appoint  examiners,  subject  to 
the  control  of  the  judges  in  manner  thereinafter  mentioned,  it  ws* 
ordered,  by  a  late  rule  of  all  the  courts b,  that  "  the  several 
and  prothonotaries,  for  the  time  being,  of  the  courts  of  King's 
Common  Pleas,  or  Exchequer  respectively,  together  with  twehe 
nies  or  solicitors,  to  be  appointed  by  a  rule  of  court  in  Easier  T« 
in  every  year,  be  examiners  for  one  year ;  any  fioe  of  whom,  csto  ; 
whereof  to  be  one  of  the  said  masters  or  prothonotaries,  shaO  so    . 
competent  to  conduct  the  examination  ° ;  and  that  from  and  after  the  sat    \ 
day  of  the  then  next  Easter  Term,  subject  to  such  appeal  as  therette  j 
mentioned,  no  person  shall  be  admitted  to  be  sworn  an  attorney  of  Say  \ 
of  the  courts,  except  on  production  of  a  certificate,  signed  by  tie  - 
major  part  of  such  examiners,  actually  present  at  and  conducting  Us    : 
examination ;  testifying  his  fitness  and  capacity  to  act  as  an  attorney;   -j 
such  certificate  to  be  in  foree  only  to  the  end  of  the  term  next  foflow>   < 
ing  the  date  thereof,  unless  such  time  shall  be  specially  extended  by   ; 
the  order  of  a  judge:"  And  it  is  thereby  further  ordered,  that  afc    . 
examiners  so  to  be  appointed,  shall  conduct  the  said  examinatioaif 
under  regulations  to  be  first  submitted  to  and  approved  by  tat 
judges d:   and  that  in  case  any  person  shall  be  dissatisfied  witk 
the  refusal  of  the  examiners  to  grant  such  certificate,  he  shall  be  at 
liberty  to  apply  for  admission,  by  petition  in  writing  to  the  judges,  to 
be  delivered  to  the  clerk  of  the  Lord  Chief  Justice  of  the  court  of 


»  Tidd  Prac.  9  Ed.  71. 

"RH.6W,  IV.  $  1.  6  Nev.  &  M.  2, 
&c.  1  Har.  &  W.  638,  9.  2  Bing.  N.  R. 
612,  &c.  S  Scott,  2,  3.  1  Meeson  &  W. 
1,  2,  3.  1  Tyr.  &  G.  238,  4,  5.  4  Dowl. 
Rep.  551,  2.     1 1  Leg.  Obs.  255,  6. 

c  For  the  first  appointment  of  examin- 


ers under  this  rule,  see  R.  B.  6  W.  IV. 
2  Bing.  N.  R.  800.  1 1  Leg.  Obs.  478. 
*  R.H.6  W.  IV.  $2.  6Ner.&lL 
3.  1  Har.  &  W.  638.  2  Bing.  N.B. 
612.  3  Scott,  3.  1  Meeson  &  W.  3.  1 
Tyr.  &  G.  234,  5.  4  Dowl.  Rep.  558, 3. 
11  Leg.  Obs.  256. 
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tias/s  Bench,  upon  which  no  fee  or  gratuity  shall  be  received ;  which 

Explication  shall  be  .heard  in  Serjeant's  Inn  Hall,  by  not  less  than 

drat  of  the  judges."  *    Andy  after  reciting  that  the  hall  or  building  of  Time  and  place 

fce  Incorporated  Law  Society  of  the  United  Kingdom,  in  Chancery  rf  eXAminatlon- 

Us*  would  be  a  fit  and  convenient  place  for  holding  the  said  ezami- 

ttfjsn,  ajftd  that  the  said  Society  had  consented  to  allow  the  same  to 

as*  used,  for  that  purpose;  it  is  thereby  further  ordered,  that  "  until 

tsriher  orderv  such1examinations  be  there  held,  on  such  days,  being 

vtthm  die  last  ten  days  of  every  term,  aa  the  said  examiners,  or  any 

fm»f  diem,  shall  appoint :  And  that  any  person  not  previously  ad-  Notice  to 

9 

■tod  an  attorney  of  any  of  the  three  courts,  and  desirous  of  being  ex*mlncr** 
shall,  in  addition  to  the  notices  already  required,  give  a 
A  notice  to  the  said  examiners,  of  his  intention  to  apply  for  ex- 
by  leaving  the  same  with  the  secretary  of  the  said  Society, 
St  tsar  said  hall ;  which  notice  shall  also  state  his  place  or  places  of 
aesenee  .or  service,  for  the  last  preceding  twelve  months ;  and  in 
as*  of  application  to  be  admitted  on  a  refusal  of  the  certificate,  shall 
five  tea  days'  notice,  to  be  served  in  like  manner,of  the  day  appointed 
f*  Waring  the  seme,"* . 
It  pursuance  of  the,  foregoing  rule,  the  following  regulations  for  Regulations 
the  examination  of  persons  applying  to  be  admitted  as  J^°,ffff/* 
of  die  court  of  King's  Bench,  Common  Pleas,  or  Exchequer, 
Wtn  submitted  to  and  approved  by  the  judges  of  the  said  courts, 
1  Aster  Term  1836b,  viz.  1.  That  every  person  applying  to  be 
sssitted  an  attorney  of  any.  of  the  said  courts,  pursuant  to  the  said 
nfcs,  shall  within  the  first  seven  days  of  the  term  in  which  he  is  (te- 
ams of  being  admitted,  leave  or  cause  to  be  left  with  the  secretary 
sf  die  said  Incorporated  Law  Society,  his  articles  of  clerkship,  duly 
taped,  and  also  any  assignment  which  may  have  been  made  thereof, 
syiki  with  answers  to  the  several  questions  thereunto  annexed, 
sjtjed  by  the  applicant,  and  also  by  the  attorney  or  attornies  with 
■son  he  shall  have  served  his  clerkship.  2.  That,  in  case  the  appli- 
es* shall  shew  sufficient  cause,  to  the  satisfaction  of  the  examiners, 
•%  the  first  regulation  cannot  be  fully  complied  with,  it  shall  be  in 
4c  power  of  the  said  examiners,  upon  sufficient  proof  being  given  of 
fe  same,  to  dispense  with  any  part  of  the  first  regulation  that  they 
say  dunk  fit  and  reasonable.     S.  That  every  person  applying  for  ad- 


•H.  H.  6  W.  IV.  6Nev.&  M.S.   1       4  Dowl.  Rep.  653.     1 1  Leg.  Obf .  856. 
fer.&W.  638.    8  Bing.  N.  R.  613.    1  *  2  Bing.  N.  R.  801, 2, 3.    1  Meeaon 

■Vem  &  W.  3,  4w    1  Tyr.  &  G.  2S5.      &  W.  292,  &c    12  Leg.  Obi.  52,  3. 
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Certificate  of 
examiners. 


Form  of. 


Questions  to 
be  answered  by 
clerk,  and  at- 
torney, &c. 


Notice  of  ap- 
plication to  be 
admitted. 


mission  shall  also,  if  required,  sign  and  leave,  or  cause  to  be  led 
with  the  secretary  of  the  said  society,  answers  in  writing  to  such  othe 
written  or  printed  questions  as  shall  be  proposed  by  the  said  exami 
ners,  touching  his  said  service  and  conduct ;  and  shall  also,  if  required 
attend  the  said  examiners  personally,  for  the  purpose  of  giving  furtha 
explanations  touching  the  same ;  and  shall  also,  if  required,  proem 
the  attorney  or  attornies  with  whom  he  shall  have  served  his  clerktbq 
as  aforesaid,  to  answer,  either  personally  or  in  writing,  any  question 
touching  such  service  or  conduct,  or  shall  make  proof,  to  the  sat» 
faction  of  the  said  examiners,  of  his  inability  to  procure  the 
4.  That  every  person  so  applying,  shall  also  attend  the  said 
ners,  at  the  hall  of  the  said  Society,  at  such  time  or  times  as  shall  kf 
appointed  for  that  purpose,  pursuant  to  the  said  rule,  as  the  said  ex- 
aminers shall  appoint ;  and  shall  answer  such  questions  as  the  ssii 
examiners  shall  then  and  there  put  to  him,  by  written  or  pritttd 
papers,  touching  his  fitness  and  capacity  to  act  as  an  attorney. "  •  5.  Tfctl 
upon  compliance  with  the  aforesaid  regulations,  and  if  the  major  pari 
of  the  said  examiners,  actually  present  at  and  conducting  the  said  ex- 
amination, (one  of  them  being  one  of  the  said  masters  or  prothosofa* 
ries,)  shall  be  satisfied  as  to  the  fitness  and  capacity  of  the  person  so 
applying  to  act  as  an  attorney,  the  said  examiners  so  present,  or  Ike 
major  part  of  them,  shall  certify  the  same,  under  their  hands,  in  tas 
following  form,  viz.  "  In  pursuance  of  the  rules  made  in  Hilary  aaa 
Easter  Terms  1836,  of  the  courts  of  King's  Bench,  Common  Ha* 
and  Exchequer,  we,  being  the  major  part  of  the  examiners  actually 
present  and  conducting  the  examination  of  A.  B.  of,  &c.  do  hereby 
certify,  that  we  have  examined  the  said  A.  B.  as  required  by  the  wM 
rules ;  and  we  do  testify,  that  the  said  A.  B.  is  fit  and  capable  to 
act  as  an  attorney  of  the  said  courts."  These  regulations  also  contaJa 
the  questions,  as  to  due  service,  to  be  answered  by  the  clerk  sad 
attorney  respectively;  with  the  certificate,  to  be  signed  by  tai 
latter,  that  the  former  hath  duly  and  faithfully  served,  under  a* 
articles  of  clerkship,  (or  assignment,  as  the  case  may  be,)  for  the  tern 
therein  expressed ;  and  that  he  is  a  fit  and  proper  person  to  be  ad 
mitted  an  attorney. 

To  the  intent  that  better  information  may  be  obtained,  touching  tk 
fitness  and  qualification  of  persons  applying  to  be  admitted  attornie 
there  are  rules,  in  the  King's  Bench  *,  that  "  every  person  who  shi 
intend  to  apply  for  admission  as  an  attorney  in  that  court,  and  wl 

•  R.  T.  31  Geo.  III.  K.  B.  4  Durnf.  Durnf.  &  E.  3G8.  and  see  Tidd  Prac* 
k  E.  379.  It.  T.  33  Geo.  III.  K.  B.     :>       Ed.  69. 
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* 

ihafl  not  have  been  admitted  an  attorney  or  solicitor  of  any  other 
covt,  shall,  for  the  space  of  one  full  term  previous  to  the  term  in 
which  he  shall  apply  to  he  admitted,  cause  his  name  and  place  of 
abode,  and  also  the  name  or  names,  and  place  or  places  of  abode  of 
die  attorney  or  attornies  to  whom  he  shall  have  been  articled,  written 
k  legible  characters,  to  be  affixed  on  the  outside  of  the  court  of 
King's  Bench,  in  such  place  as  public  notices  are  usually  affixed  on, 
ad  in  the  King's  Bench  office ;  and  also  enter,  or  cause  to  be  enter- 
ed, in  a  hook  to  be  kept  for  that  purpose,  at  each  of  the  judge's 
dhunbers  of  this  court,  his  name  and  place  of  abode,  and  also  the 
ume  and  place  of  abode  of  the  attorney  or  attornies  to  whom  he 
i  totflhave  been  articled*.   And  there  is  a  similar  rule  in  the  Common 
He»b,  directing  the  notice  to  be  affixed  on  the  outside  of  the  court, 
h  §ueh  places  as  public  notices  are  usually  affixed  on,  for  the  space 
of  one  roll  term  previous  to  which  the  party  shall  apply  to  be  ad- 
apted, and  to  be  left,  for  the  like  space  of  time,  at  each  of  the 
frige's  chambers  of  that  court,  and  there  fixed  up,  in  some  con- 
sjKtxras  place ;  and  that  such  vnotice  shall  likewise  be  fixed  up,  for 
tfceKke  time,  in  the  Common  Pleas  office  c.     And,  by  a  general  rule  of  Delivery  of,  it 
d  die  courts  d,  it  is  ordered  that  "  three  days  at  the  least  before  the  thonotary'i 
commencement  of  the  term  next  preceding  that  in  which  any  person  office* 
lot  before  admitted,  shall  propose  to  be  admitted  an  attorney  of 
otter  of  the  courts,  he  shall  cause  to  be  delivered  at  the  Master's  or 
hvtimotarifs  office,  as  the  case  may  be,  instead  of  affixing  the  same 
ob  the  walls  of  the  courts,  as  now  required,  the  usual  written  notices, 
ftlnch  shall  state,  in  addition  to  the  particulars  now  required,  his 
|hee  or  places  of  abode,  or  service,  for  the  last  preceding  twelve 
Booths ;  and  the  master  or  prothonotary,  as  the  case  may  be,  shall 
ndoee  all  such  notices  as  in  this  rule  first  mentioned,  into  an  alpha- 
ktietl  table  or  tables,  under  convenient  heads,  and  affix  the  same,  on 
the  first  day  of  term,  in  some  conspicuous  place,  within  or  near  to, 
•d  on  the  outside  of  each  court." 


\ 


'  For  the  effect  of  a  variance  in  the      DowL  Rep.  296.     1 1  Leg.  Obs.  86.  S.  C 
«M§  of  die  master  and  cleric,  between  b  R.  T.  81  Geo.  III.  C.  P.    2  Marsh. 

*t  notice  of  application  by  a  party  for       48.  (a.)  and  see  N.  M .  2  Geo.  II.  C  P. 


at  an  attorney,  and  bis  articles  e  Tidd  Prac.  9  Ed.  69. 

sfderkship,  see  5r  parte  Croft,  5  Nev.&  «  R.  H.  6  W  IV.    6Nev.&M.S,4. 

H.S8.;  and  for  the  consequences  of  not  1  Har.  &  W.  689.     2  Bing.  N.  R.  614. 

oanstying  with  the  requisites  of  the  sta-  1  Meeson  &  W  4,  5.     1  Tyr.  &  G.  285, 

take,  see  Ex  parte  Woolwrigbt,  4  Dowl.  6.    4  DowL  Rep.  554.     11   Leg.  Obs. 

Bap.  274.     1  Har.  &  W.  517.    U  Leg.  256,  7. 
Obs.  61,  8.  S.  C.    Ex  parte  Morgan,  4 
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ADMISSION   OF   ATTORNIE8. 


Solicitor  of 
treasury,  cut- 
toms,  excise,  or 
stamps,  &cM 
allowed  to  act 
and  practise  as 
such,  in  all 
courts,  &c* 


Stamping  ar- 
ticles of  clerk- 
ship, and  ad- 
mitting persons 
who  have  served 
as  clerks  fat 
Wales,  or  coun- 
ties palatine. 


Attornies  of 
Chester,  and 
Wales,  allowed 
to  practise,  and 
be  admitted,  in 
superior  courts, 
on  certain  con- 
ditions. 


By  the  statute  9  Geo.  IV.  c.  25  *,  "  whenever  any  person  has  been, 
"  or  shall  he  appointed  solicitor  or  attorney,  on  behalf  of  his  Ma- 
"  jesty,  under  the  orders  and  directions  of  the  commissioners  of  the 
"  treasury,  customs,  excise,  or  stamps,,  or  under  the  order  and  di- 
"  rections  of  any  commissioners,  or  other  persons  or'  person  having 
"  the  management  of  any  other  branch  of  his  Majesty's  revenue,  fcr 
"  the  time  being,  it  shall  and  may  be  lawful  for  such  person!  to  act 
"  and  practise  as  such  solicitor  or  attorney,  under  such  orders  and 
"  directions,  in  all  and  every  court  and  courts,  jurisdiction  and  jurii 
"  dictions,  place  and  places,  in  any  and  every  part  of  the  united  king- 
"  dom ;  any  thing  in  any  act  of  parliament,  &c,  to  the  contrary  not- 
"  withstanding."    A  suggestion  that  the  defendant  defends  by  J.& 
who  has  been  appointed  solicitor  on  behalf  of  his  Majesty,  and  sift 
as  such  in  this  behalf,  is  a  sufficient  disclosure  to  the  court,  that  J»B* 
has  authority  to  act  under  the  above  statute b;  and  the  plaintiff  cunA 
treat  the  plea  as  a  nullity,  although,  otherwise  than  by  such  suggtt- 
tioii,  the  record  does  not  shew  that  the  cause  concerns  matters  of .' 
revenue  D. 

By  the  9  Geo.  IV.  c.  49  c,  "  articles  of  clerkship,  &c,  under  wBoS  j 
"  any  person  may  have  served,  or  become  bound  to  serve,  as  a  da4» \ 
"  in  order  to  his  admission  in  any  of  the  courts  of  great  sessions 
"  Wales,  or  of  the  counties  palatine  of  Chester,  Lancaster,  or  Dwrhm 
"  may  be  stamped,  upon  payment  of  the  duty  of  one  hundred  sal 
"  twenty  pounds ;  and  the  person  having  so  served,  may  thereon* 
"  be  admitted  an  attorney  or  solicitor  in  any  one  or  more  of  the 
courts  at  Westminster :  Provided  such  articles  shall  have  been  pre- 
viously stamped,  with  a  stamp  denoting  the  payment  of  the  duty 
"  payable  in  respect  of  the  same,  at  the  date  of  such  articles  of 
"  clerkship." 

The  jurisdiction  of  the  courts  of  session  and  Exchequer  of  Chesttft 
and  of  great  sessions  in  Wales,  being  abolished  by  the  administra- 
tion of  justice  Act d,  it  was  enacted  by  that  statute  e,  that  "  all  per- 
"  sons,  who,  on  or  before  the  passing  of  that  act,  should  have  bees 
"  admitted  as  attornies,  and  should  then  be  practising  in  any  of  the 
"  courts  of  sessions  or  great  sessions  in  the  county  palatine  of  Chester % 
"  or  in  Wales  respectively,  should  be  entitled,  upon  the  payment  of 


■*    ; 


M 


it 


»  §  1.  and  see  Tidd  Prac.  9  Ed.  62,  S. 
b  West  v.  Taunton,  6  Bing.  404.     4 
Moore  &  P.  79.  S.  C. 
#  §  4.  and  see  Chit.  Col.  Stat  77.  (/.) 


d  11  Geo.  IV.  &  1  W.  IV.  c  70.  and 
see  sut  S4  Geo.  III.  c.  14.  $  4.    TUd 

Prac,  9  Ed.  61,  8. 
•  §16. 
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ds*  shilling,  to  hare  their  names  entered  upon  a  roll,  to  be  kept  for 
that  purpose,  in  each  of  the  superior  courts  of  Westminster ;  and 
thereupon  be  allowed  to  practise  in  such  courts,  in  all  actions  and 
safes  against  persons  residing,  at  the  commencement  of  the  suit, 
within  the  county  of  Chester,  or  principality  of  Wales : "  *  And  that 
sfl  attornies  and  solicitors  then  actually  admitted  and  practising  in 
sny  of  die  said  courts  of  sessions,  or  great  sessions  in  the  county 
fshtine  of  Chester,  or  in  Wales,  respectively,  might  be  admitted  as 
attornies  of  the  said  courts  at  Westminster,  in  like  manner  as  was 
then  or  might  be  thereafter  prescribed  for  the  admission  of  other 
persons  aa  attornies  therein,  upon  payment  of  such  sum  for  duty,  in 
!  addition  to  the  sum  already  paid  by  them  in  that  behalf,  as  should, 
'together  with  such  latter  sum,  amount  to  the  full  duty  required 
"apoa  admission  of  attornies  in  the  said  courts  at  Westminster  "b 
Ihsre  «re  also  provisions  in  this  statute  c,  for  the  admission  of  per-  Provision*  as  to 
not,  as  attornies  of  the  courts  at  Westminster,  who  had  served,  or  Jb^r "££,. 
me  then  actually  serving,  under  articles,  as  clerks  to  attornies  or 
tohators  of  the  said  courts  of  sessions  or  great  sessions.  On  the 
store  statute  it  has  been  decided,  that  a  party  who  had  been  ad- 
mitted an  attorney,  but  had  not  actually  practised  in  the  court  of 
fnitt  sessions  in  Wales,  before  the  passing  of  the  above  act,  is  not  en- 
fsjdsd  to  be  enrolled  under  it*  as  an  attorney  of  the  court  of  King's  ' 
Inch  *•  So,  an  attorney  of  the  court  of  great  sessions  in  Wales,  who 
sal  once  been  in  practice,  but  had  discontinued  practising  more  than 
ss  months  before  the  passing  of  the  act,  was  held  not  to  be  entitled 
tost  admitted  under  it  *. 

la  the  Exchequer  of  Pleas,  the  business  of  the  suitors  was  for-  Business  of 
•arlj  transacted  by  the  sworn  and  side  clerks  only,  (the  former  of  ^^rl^^d 
whom  acted  as  attornies,  and  the  latter  were  allowed  to  practise  in  in  Exchequer, 
(ksir  names,)  either  as  principals,  immediately  employed  by  the  par- 
las,  or  as  agents  of  attornies  so  employed,  and  admitted  in  either  of 
the  other  courts  at  Westminster * :    But,  by  the  administration  of  Attornies  of 
jpsnoe  Act*,  it  is  enacted,  that  "all  persons  admitted  or  admissible  to  wd  CommoV 
"practise  as  attornies  in  the  courts  of  King's  Bench  and  Common  £^  ■*»"?«*- 

ble  to  practise  in 

"Pleas,  shall  be  admissible,  in  like  manner,  as  attornies  of  the  court  Exchequer. 

'  For  a  decision,  on  this  clause,   see  *  Eaparte  Read,  1  Barn.  &  Ad.  957. 

IJstms  demandant,  Dawkipi  tenant,  Evans  *  Ex  parte  Gamut,  8  DowL  Rep.  371. 


4  Moore  &  P.  789.    7  Brag.  8  Cromp.  &  M.  410.  4Tyr.Rep.888.S.C. 

140.    1  DowL  Rep.  £06.  S.  C.  f  Tidd  Prac.  9  Ed.  157,  8. 

»  $  17.  f  11  Geo.  IV.  &  I  W.  IV.  c.70.  §  10. 

*  SS  16>  17«    For  these  prorisionj,<tee  and  see  Tidd  Prac.  9  Ed.  78,  3.    1  Rep. 

[jdd  Sup.  18SP.  pp.  54, 5.  C.  I*  Com.  83,  4. 
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profession  ».    The  affidavit  then  states,  that  a  term's  notice  has  been 
given,  when  necessary,  of  his  intention  to  apply  to  the  court;  and  that 
notice  of  his  name  and  place  of  abode,  &c,  has  been  served  on  the 
solicitor  to  the  commissioners  of  stamp  duties  b.    And,  by  a  late  rule 
of  all  the  courts  e,  after  reciting  that  it  is  expedient,  upon  the  re-ad* 
mission  of  attornies,  that  the  judges  should  have  further  means  of 
inquiring  as  to  the  circumstances  under  which  persons  applying  to  hi 
re-admitted,  discontinue  to  practise,  and  as  to  their  conduct  and  em- 
ployment during  the  time  of  such  discontinuance ;  it  is  ordered,  that 
"  at  the  time  of  giving  the  usual  notice  of  the  intention  to  apply  for 
such  re-admission,  the  party  shall  cause  to  be  filed  the  affidavit  on 
which  he  seeks  to  be  re-admitted,  with  the  master  or  prothonotsvy*  u 
the  case  may  be ;  which  affidavit  shall  contain,  in  addition  to  the  par- 
ticulars now  required,  a  statement  of  his  place  or  places  of  abodi 
during  the  last  preceding  year ;  and  such  person  shall  also,  at  tkv 
same  time,  cause  to  be  left  a  copy  of  such  affidavit,  with  the  clerk  st* 
the  Lord  Chief  Justice  of  the  court  of  King's  Bench :  and  the  rnY 
for  the  re-admission  of  such  person,  shall  be  drawn  up  on  readhg ' 
such  affidavit,  and  also  an  affidavit  of  such  copy  having  been  le^ 
in  compliance  with  this  rule."    As  an  attorney  may  be  struck  «f 
the  roll  of  the  Common  Pleas,  upon  reading  a  rule  for  striking  Un  ' 
off  the  roll  of  the  King's  Bench d,  so  he  may  be  re-admitted  in  Ar*  " 
former,  upon  reading  a  rule  for  his  re-admission  in  the  latter  courts 

•  Ex  parte  Saunders,  2  Smith,  R.  156.  W.  6.    lTyr.AG.236.    4DovLB* 

Ex  parte  Mayer,  5  Moore,  141.  556.     11  Leg.  Ob*.  257. 

b  Tidd  Prac.  9  Ed.  80.  and  tee  further  «  In  re  Smith,  1  Brod.  &  B.  528.   4 

at  to  the  re-admiaakra   of  attoraiea,  Id,  Moore,  819.  S.  C. 

78,  9.  *  Ex  parte  Yatet,    9   Bing.  456.  * 

•R.H.6W.  IV.    6  Nev.  &  M.  4.  Moore  &  S.  618.     1  DowL  Rep.  ttt 

2  Bing.  N.  R.  614,  15.     1  Meeton  &  S.  C.    Exparte  Parry,  12  Leg.  OU.7J. 


CHAP.  IV. 


f  the  Means  of  Commencing  Personal  Actions  in 
the  Superior  Courts  of  Law  at  Westminster, 
£c;  and  the  Process  in  general,  for  bringing  the 
Defendant  into  Court  :  and  of  the  Prosecution 
and  Defence  o/*  Actions,  ^c.  by  or  against  In- 
fants, and  Paupers. 


the- statute  8  W.  IV.c.89.  the  means  of  commencing  Maun  formerly 
(MfMMif  actions  in  the  court  of  King's  Bench,  conformable  to  its  mendng  per?" 

were  first,  by  original  writ,  which  was  threefold:  1.  joil  action*  in 
common  persons  * ;  2.  against  peers  of  the  realm,  and  mem- 
ben  of  the  House  of  Commons  b ;  8.  against  corporations  °,  andhun- 
W«';  secomUy,  by  bUl  o£  MiddUsex,  or  latkat*:  thirdly,  by 
tftaismt  of  privilege*  at  the  suit  of  attdrnies,  and  officers  of  die 
**t*;  Vk&faturtUy,  by  bill;  which  was  of  three  kinds :  1.  against 
•sabers  of  the  House  of  Commons  * ;  2.  against  attornies,  and  offi- 
fm  of  the  court h;  8.  against  prisoners  in  custody  of  the  sheriff1, 
kt,  sr  marshal  of  the  King's  Bench  prison  k. 

Is  the  Common  Pleas,  the  means  of  commencing  personal  actions  In  C  P. 

**tfrst>  by  original  writ,  issuing  out  of  Chancery ;  which  was  either 

*  Ipecidl  original,  adapted  to  the  nature  of  the  action,  or  a  common 

*%bel,  in  trespass  quart  elausum  /regit K  '  The  former,  though  it 

•"■ght  have  been  had  in  any  case,  was  only  necessary,  in  the  first  in- 

Bttoe,  against  peers,  corporations,  and  hundredors l ;  the  latter  not 

inquiring  personal  service,  was  sometimes  used,  when  the  defendant 

«pt  out  of  the  way,  so  that  he  could  not  be  arrested,  or  personally 

*ned  with  process1:   secondly,    by  capias  quare  elausum  fregit9 

fended  on  a  supposed  original,  which  was  the  common  mode  of 

"NdlViic9Ed.l08,&c.  i  i<f.ll6,&c 

'ftllft.&c  »J&8ll,&e. 

C  ^  1*1.  «Jtf.841,&c 

4/ilfc.  k  Id.  91.  853,  &c. 

€fcH&,&a  !  Jrf.91.  104. 
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PROCESS   FOR  COMMENCEMENT 


In  Exchequer. 


Abolished  by 
stat  2  W.  IV. 
c.  39. 


commencing  actions  in  that  court,  and  answered  to  the  bill  of  Middle- 
sex or  latitat  in  the  King's  Bench  * :  thirdly,  by  attachment  of  privi- 
lege, at  the  suit  of  attornies,  and  officers  of  the  court b:  fourthly,  by 
bill,  which  was  two-fold ;  first,  against  attornies,  and  officers c ;  and 
secondly,  against  members  of  the  House  of  Commons  *.  If  a  maa 
were  in  the  Fleet,  it  seems  that  a  plaintiff  might  formerly  have  had  a 
bill  of  debt  against  him,  in  the  same  manner  as  in  the  King's  Bench 
against  a  man  in  custody  of  the  marshal  •.  In  practice,  action 
against  prisoners  in  custody  of  the  warden  of  the  Fleet,  were  com* 
menced  in  the  same  manner  as  those  against  other  persons,  by  origins/ 
writ f. 

In  the  Exchequer  of  Pleas,  the  means  of  commencing  persons! 
actions  were,  first,  by  subpoena  ad  respondendum,  which  was  a  process 
directed  to  the  defendant,  analogous  to  the  subpoena  in  Chancery, * 
on  the  equity  side  of  the  Exchequer  * :  secondly,  by  venire  facias  at 
respondendum,  which  was  in  the  nature  of  an  original  writ,  and  was  tba 
process  used  at  common  law,  against  persons  having  privilege  of  par- 
liament h :  thirdly,  by  quo  minus  capias,  which  answered  to  the  WD  of 
Middlesex  or  latitat  in  the  King's  Bench,  and  capias  quote  clomssi 
fregit  in  the  Common  Pleas  * :  fourthly,  by  venire  facias,  or  capias  o* 
privilege,  at  the  suit  of  attornies,  and  officers  of  the  court k ;  and  fajdjjjf* 
by  bill,  which  was  three-fold ;  first,  against  attornies,  and  officers  *  5 
secondly,  against  members  of  the  House  of  Commons,  on  the  statsi*** 
12  &  13  W.  III.  c.  3.  §  2  m ;  and  thirdly,  against  prisoners,  in  custody 
of  the  sheriff,  &c. n,  or  warden  of  the  Fleet  °. 

The  process  formerly  used  for  the  commencement  of  persmUMM 
actions,  in  the   superior  courts  of  law  at  Westminster,  having  bed* 
found,  by  reason  of  its  great  variety  and  multiplicity,  very  inconve- 
nient in  practice  p,  was  abolished,  and  other  writs  substituted  in  fe* 
thereof,  by  the  statute  2  W.  IV.  c.  39.  intituled  "  An  Act  for  Uwfrn*- 
ity  of  Process,  in  personal  Actions,  in  his  Majesty's  Courts  of  law  **    \ 


•  Tidd  Prac.  9  Ed.  91. 163. 

b  Id.  320. 

c  Id.  828. 

d  Id.  116,  &C. 

e  Id.  91,  2. 

'  Id.  853,  &c. 

■  Id.  156,  7. 

h  Id.  165,  6. 

1  Id.  157. 

k  Id.  92.  321. 

i  Id.  92.  325. 


m  Id.  116,  &c. 
a  Id.  841,  &c. 


•  Id.  92.  853,  Ac 

p  Preamble  to  stat.  2  W.  IV.  e.  S** 
And  for  the  variety  and  multiplicity  ** 
process  in  personal  actions,  previous  to  th** 
statute,  and  the  inconveniences  attending 
the  same,  see  the  first  Report  of  the  Cos*" 
mon  Law  Commissioners,  pp.  70  to  .101  * 
121,  &c.  132,  &c. 
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'    The  writs  authorized  by  that  statute,  and  which  are  Writs  author- 
now  used  for  the  commencement  of  personal  actions,  in  any  of  the  Jj^teferconi- 
said  courts,  in  the  cases  to  which  such  writs  are  applicable,  are  mencement  of 

L  A  writ  of  summons,  which  is  of  two  kinds :  1.  In  ordinary  cases,  *^ 
where  the  action  is  not  of  a  bailable  nature,  or  it  is  not  intended  to 
hold  the  defendant  to  special  bail :  2.  Against  members  of  parliament, 
to  enforce  the  provisions  of  the  statute  6  Geo.  IV.  c.  16.  §  10. 

VL  A  writ  of  capias,  when  the  defendant  is  at  large,  or  in  custody 
of  the  sheriff,  &c.  and  it  is  intended  to  hold  him  to  special  bail. 

III.  A  writ  of  detainer,  when  the  defendant  is  in  custody  of  the 
marshal  of  the  King's  Bench,  or  warden  of  the  Fleet  prison,  and  it  is 
intended  to  detain  him  in  such  custody. 
The  foregoing  being  declared  by  the  statute  a,  to  be  the  only  writs  for  Original  writs, 

the  commencement  of  personal  actions,  in  any  of  the  courts  aforesaid,  ceeding  by  bill, 

in  the  cases  to  which  such  writs  are  applicable,  original  writs  are  con-  &c*  m?h*\  , 

**  °  cases  abolished, 

frequently  abolished,  in  personal  actions  against  peers,  corporations,  and 

hndtedors,  as  well  as  against  common  persons ;  together  with  the  mode 
of  commencing  such  actions  by  bill,  against  members  of  the  House  of 
.Commons,  attornies,  and  officers  of  the  courts,  and  prisoners  in  custody 
of  the  marshal,  or  sheriff,  &c.  and  by  attachment,  or  capias,  of  privi- 
lege, at  the  suit  of  attornies  and  officers  of  the  courts,  in  cases  to 
which  the  writs  authorized  by  the  statute  are  applicable  b ;  and  there 
i»  of  course  an  end,  in  such  cases,  to  the  distinction  between  the  pro- 
ceedings by  original  writ  and  by  bill0 .     It  should  be  observed,  how- 


*8W.IV.c39.  §21. 

1  Darting  «u  Guraey,  2  DowL  Rep. 
Wl.  and  see  Darlington  v.  Guraey,  7 
Leg.  Obs.  902.     Creed  v.  Coles,  Id.  525. 

"  Tha  distinction  chiefly  depended  on 
tse  manner  in  which  origjmal  writs  and  the 
P>*ets  thereon,  and  process  by  bill,  were 
■*fe  returnable ;  and  on  the  mode  of 
Cttpating  the  time  allowed  for  particular 
fvposa,  in  the  course  of  the  suit,  (hi- 
I****  writs,  and  the  process  thereon,  were 
fanerry  made  returnable  on  essoign  or  ge- 
■^return  days,  as  in  eight  days  of  St 
£Bsr$  &c,  of  which  there  were  four  in 
*&  term,  except  Easter,  which  had  Jfae; 
to  process  by  MB  was  made  returnable  on 
P*tkular  return  days,  as  on  Monday  (or 
tifer  day  ofthetoeek)  next  after  eight  days 
«*  St  Hilary,  ice.    The  euoign  or  general 


return  days  were  fixed  and  regulated  by 
the  statutes  1 1  Geo.  IV.  &  1  W.  IV.  c. 
70.  $  6.  and  1  W.  IV.  c.  8.,  for  which 
vide  ante,  42,  3. ;  and  for  the  essoign 
or  general  return  days  of  original  writs, 
&c«,  as  fixed  and  regulated  thereby,  id. 
45.  But  there  was  no  mention  made,  in 
either  of  these  statutes,  of  particular  re- 
turn days,  or  return  days  of  process  by 
bill :  Such  process,  therefore,  might  have 
been  made  returnable  on  any  day  of  the 
term,  not  being  Sunday:  and,  with  re- 
gard to  the  return  days  of  writs  in  general, 
it  was  deemed  sufficient  in  all  cases  to  de- 
scribe them  by  the  days  of  the  month  on 

which  they  happened,  as  on  the day 

of instant,  (or  next).    In  computing 

'the  time  allowed  by  the  practice  of  the 
courts  for  appearing  and  pleading,  &c.  the 
number  of  days,  when  not  otherwise  ex- 
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Cues  to 

itilSW.  IV. 
c.39,  doc*  not 
apply. 


ever,  that  thii  statute,  being  confined  to  personal  actions,  does  not 
apply  to  auch  as  are  purely  real,  as  the  writ  of  right,  formedon,  &c* 
or  to  mixed  actions,  as  dower  unde  nihil  hotel,  quart  impedit,  ejectment*, 
waste,  &c.  But,  by  a  subsequent  statute b,  real  and  mixed  actions 
are  abolished,  except  the  writ  of  right  of  doner,  writ  of  darner  tstsV 
nihil  habet,  quote  impedit, .  and  ejectment.  These  excepted  actions* 
however,  may  still  be  commenced  by  original  writ;  and  the  action  of 
ejectment  may  be  brought,  as  before  the  £  W.  IV.  c  39.  either  byorjyinaf  ' 
writ,  in  the  King's  Bench  or  Common  Pleas  %  or  by  bill,  in  the  Kings 
Bench,  or  Exchequer  of  Pleas  e.  The  action  of  replevin  also,  which 
is  a  personal  action,  and  other  personal  actions  commenced  in  infmm 
courts,  and  removed  from  thence  into  superior  ones,  are  not  within  tst 
statute  d ;  for  besides  that  these  actions  are  not  commenced  in  any  of 
the  superior  courts  of  law  at  ■  Westminster,  there  is  a  clause  in  the  act) 
that  "  nothing  therein  contained  shall  extend  to  any  •cause  leuaiwl 
"  into  either  of  the  said  courts,  by  writ  of  pone,  certiorari, 
"facias  loquelam,  habeas  corpus,  or  otherwise."    The  King,  not 

named  in  this  statute,  is  not  bound  thereby ;  and  consequently ,. 

proceed  by  scire  facias;  which  is  a  judicial  writ,  issuing  out  of  awl  * 
under  the  seal  of  the  court  of  Exchequer  f9  for  the  recovery  of  a  debt  1 
due. to  him  on  bond,  recognisance,  or  judgment',  &c.  or  found  by  sv  J 
quisition  on  an  outlawry  f,  or  extent h;  or  by  an  original  writ  of  sbW    i 


pressed,  wu  in  general  reckoned  exclu- 
sively, in  actions  by  bill  in  the  King's 
Bench,  and  inclusively  in  actions  by  ori- 
ginal in  that  court,  or  in  the  Common 
Fleas :  (Tidd  Prac.  9  Ed.  288. 466.)  but, 
by  a  general  rule  of  all  the  courts,  (R.  H. 
2  W.IV.tvg.  VIII.  8 Barn.  &  Ad. 893.  S 
Bing.  807,  8.  2  Cromp.  &  J.  201.,)  it 
is  ordered,  that  "  in  all  cases  in  which 
any  particular  number  of  days,  not  ex- 
pressed to  be  clear  days,  is  prescribed  by 
the  rules  or  practice  of  the  courts,  the 
same  shall  be  reckoned  exclusively  of  the 
first  day,  and  inclusively  of  the  last  day, 
unless  the  last  day  shall  happen  to  fall  on  a 
Sunday,  Christmas  day,  Good  Friday,  or  a 
day  appointed  for  a  public  fast  or  thanks, 
giving,  in  which  case  the  time  shall  be 
reckoned  exclusively  of  that  day  also." 
and  see  Rex  v.  Justices  of  West  Riding 
•f  Yorkshire*  4  Barn.  A  Ad.  685.  1  Nev. 
&  M.  426.  S.  C.  Dolan  v.  Roberts,  6 
Leg.  Oba.  205,  6.  per  Pattern,  J.    Rex 


v.  Ooodenough,  2  Ad.  &  K  468*  Baa 
Justices  of  Cumberland,  4  Nev.  &  M.37& 
1  Har.  &  W.  16.  S.  C.  Buxton  v.  Spin* 
1  Tyr.  &  G.  74.  2  Cramp.  M.  &  R.601. 
1  Gale,  822.  Buxton  (or  Brixtoa)  fc 
Squires,  4  DowL  Rep.  865.  1 1  Leg.  Ob. 
436,7.S.  C. 

■  Doe  d  Gillett  v.  Roe,  1  Croup.  & 
&  R.  19.    4  Tyr.  Rep.  640.    2  Do* 
Rep.  690.  S.  C  and  see  Doe  4,  Hants*. 
Roe,  2  Moore  A  S.  619.    Doed.  Fry  t. 
Roe,  8  Moore  &  S.  870.     Doe  d.  Ash- 
man v.  Roe,  I  Scott,  166.     1  Bing.NJL 
258.  S.  C.      Doe  <L  Williams  «.  WaV 
Hams,  4 Nev. AM.  259.  2  Ad.A  R,  SSI. 
S.C.     Doe  d.  Evans  v.  Roe.     Id.  1L 

b  3  A  4  W.  IV.  c.  27.  §  36.  Tidd  Aa* 
1688.  p.  12,  13. 
c  Post  Chap.  XLV. 
d  Dod  v.  Grant,  6  Nev.  &  M.  70. 
•  2  W.  IV.  c.  89.  §  19.  Ante,  17, 18. 
'  Tidd  Prac  9  Ed.  1091. 

■  Id.  187.  *  Id.  1068. 
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fucks,  to  repeal  letters  patent* :  And  a  Bubject  is  not  prohibited  by 
the  statute,  from  suing  out  a  scire  facias,  which  is  for  some  purposes 
considered  as  a  personal  action  b,  to  obtain  execution  on  a  judgment, 
or  recognisance*;  or  a  writ  of  error,  or  false  judgment;  which  are 
mgtnal  writs d,  for  reversing  a  judgment.  It  has  also  been  deter- 
mined, that  the  statute  applies  fo  the  commencement  of  actions  only, 
ad  not  to  the  continuance  of  actions,  commenced  before  it  came  into 
•Deration**;  and  that  it  did  not,  therefore,  prevent  the  signing  of  a 
ffcrfcs  bill  of  Middlesex,  in  a  suit  previously  commenced0. 

The  writs  of  summons  and  capias,  it  will  be  observed,  are  only  pri*  Primary  and 
ttry,  or  writs  taken  out  in  the  first  instance,  to  compel  the  defendant  auxmtI>  wnUa 
w  appear,  or  put  in  and  perfectspecial  bail  to  the  action :  But  besides 
these,  and  consequent  upon  diem,  other  auxiliary  write  are  authorised 
bj  ike  statute  to  be  issued,  for  die  same  purposes.  These  writs  are, 
1.  The  writ  of  distringas,  which  issues  where  the  defendant  has  not 
ken  personally  served  with  the  writ  of  summons,  and  has  not,  accoruV 
agto  die  exigency  thereof,  appeared  to  the  action,  and  cannot  be 
compelled  so  to  do,  without  some  more  efficacious  process  f :  2.  The 
writ  of  aUas  or  plnries  summons,  or  capias9*,  for  continuing  the  caused 
if  Ae  defendant  has  not  beert  served  therewith,  or  arrested  thereon': 
&  The  writs  of  exigi  facias,  and  proclamation,  Sic  far  outlawing,  or 
**toing,  the  defendant,  upon  the  return  of  non  est  inventus  to  a  writ  of 
ctpfat*,  or  of  MM  est  inventus,  and  nulla  bona,  to  a  writ  of  distringas1. 
When  the  writ  is  to  be  served,  it  is  said  to  be  serviceable;  and  when  Serriceable  and 
Ae  defendant  is  to  be  arrested  thereon,  it  is  of  a  bailable  nature. 


bailable  writs. 


An  infant,  or  person  under  the  age  of  twenty-one  years*  not  being  Infant  must  sue 
cH*Me  of  appointing  an  attorney,  must  sue  by  his  prochein  amy,  or  SwafSar- 
i*rdian\  unless  where  he  sues  as  co-executor  with  others,  in  which  dfcm. 


1  Tidd  Pnc  9  Ed.  1091. 1004. 

b  Co.  Lit  290.  6.  291.  a.  Grey  v. 
At*  2  WHs.  861.  Pulteney  v.  Town. 
"MMac.  Rep.  1827.  Winter  p.  Kretch- 
■M  Burnt  &  E.  40. 

1  TUd  Prme.  9  Ed.  1096,  &c  and  see 

Dttfiagton  «.  Guraey,  7  Leg.  Obs.  908. 

fccbea, 

4  TUd  Prae.  9  Ed.  1184. 1U1. 

*  Storr  «.  Bowks,  4  Barn.  &  Ad.  112. 
iDoti  Rep.  510.  S.  C  and  see  Finney 
(»Firme)  «.  Mootague,2  Ner.  AM.  804. 
Jfiua.  &  Ad.  877.    7  Leg.  Obs.  189, 


40.  S.  C.  Dickenson  v.  Teague,  I  Cromp. 
M.  &  R.  241.  4  Tyr.  Rep.  450.  S.  C. 
Taylor  p.  Duncombe,  2DowL  Rep.  401. 
8  Leg.  Obs.  187,  8.  S.  C.  per  LiUle- 
dale,S. 

'  Stat.  2  W.  IV.  c.  89.  $  8. 

«  Id.  §  10. 

h  Houlditch  v.  Swinfen,  8  Scott,  170. 
6  DowL  Rep.  87.  S.  C. 

>  2  W.  IV.  c  89.  $  5. 

k  Co.  Lit.  186.6.  2  Inst.  2SI.  890. 
F.N.B.  27.  H.  2  Wms.  Saund.  6  Ed. 
117./.  (1.) 
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Defence  by 
guardian. 


Security  for 
costs. 


Remedy  for, 


case  it  is  holden,  that  the  executors,  of  full  age  may  appoint  an  a 
torney  for  themselves  and  the  infant,  as  they  make  together  but  01 
representative  *.  An  infant  defendant  must,  in  all  cases,  appear  ai 
defend  by  guardian,  even  where  he  is  sued  as  to  executor  with  others 
and  an  appearance  entered  by  a  plaintiff,  for  an  infant  defendant,  1 
an  attorney,  is  irregular ;  and  the  subsequent  proceedings  may  be  i 
aside,  without  costs,  even  after  a  writ  of  inquiry  executed  c.  In  ti 
King's  Bench,  it  was  formerly  considered,  that  a  special  admission 
a  guardian  for  an  infant  to  appear  in  one  cause,  would  serve  £ 
others d :  But,  by  a  general  rule  of  all  the  courts  e,  "  a  special  m 
mission  ofprochein  amy,  or  guardian  f,  to  prosecute  or  defend  for  i 
infant,  shall  not  be  deemed  an  authority  to  prosecute  or  defend,  i 
any  but  the  particular  action  or  actions  specified." 

In  ejectment,  when  the  lessor  of  the  plaintiff  is  an  infant,  the  cow 
will  stay  the  proceedings,  until  a  real  and  substantial  plaintiff  t 
named,  or  some  responsible  person  undertake  for  the  payment  .< 
costs  * :  In  other  actions,  an  infant  plaintiff  cannot  be  compelled  1 
give  security  for  costs,  even  though  his  prochein  amy  is  sworn  to  t 
insolvent11.  But,  in  a  late  case1,  where  an  infant  sued  by  guardiaa 
who  was  sworn  to  be  in  insolvent  circumstances,  the  court  of  Con 
mon  Pleas  required  the  latter  to  give  such  security,  or  that  his  a] 
pointment  should  be  revoked.     When  an  infant  plaintiff  is  nonsuite* 


fenta?011*  by  1D"   or  nas  a  ven^ct  ag**118*  mm>  tne  prochein  amy  is  liable  to  the  paj 

ment  of  costs  k ;  and  if  he  refuse  to  pay  them  on  demand,  he  may  t) 
proceeded  against  by  attachment  K     Where  an  infant  sued  by  prt 


■  2  Wms.  Saund.  5  Ed.  212,  IS.  (6.) 

b  Frescobaldi  v.  Kinaston,  2  Str.  784. 

c  Nunn  v.  Curtis,  4  DowL  Rep.  729.  1 
Tyr.  &  G.  500.  S.  C. 

d  Archer  v.  Frowde,  1  Str.  805. 
'    •  R.  H.  2  W.  IV.  reg.  I.  §  2.  3  Barn. 
&  Ad.  374.     8  Bing.  288.    2  Cromp.  & 
J.  168. 

f  In  the  King's  Bench,  there  is  a  rule 
drawn  up,  on  a  judge's  fiat,  for  the  ad- 
mission of  a  prochein  amy,  or  guardian : 
In  the  Common  Pleas,  there  is  no  rule,  but 
a  judge's  order  only,  for  such  admission  : 
and  see  Tidd  Prac.  9  Ed.  100. 

B  Noket;.  Windham,  I  Str.  694.  Throg- 
raorton  d.  Miller,  «u  Smith,  2  Str.  932. 
Real  v.  Macky,  Id.  1206.  Anon.  I  Wils. 
130.  Golding  v.  Barlow,  Cowp.  24. 
Thru  stout  d.  Dunham,  v.  Percivall,  Barnes, 


Yarwortfa  i 
423.  and* 
Tidd  Ave 


183.    Bui.  Xi.  PH.  1 1 1.    Ad.  Eject 
Ed.  314,  15.     Tidd  Prac.  9  Ed.  12* 
Append  thereto,  Chap.  XLVL  $  88, 9* 
but  see  Anon.  Cowp.  128. 

h  Anon.      1   Marsh.  4. 
Mitchel,  2  DowL   &   R. 
Anon.     2  Chit.  R.  359. 
Ed.  100. 

1  Mann  v.  Berthen,  4  Moore  &  P.  81* 

k  Grave  v.  Grave,  Cro.  EBr.  & 
James  v.  Hatfeild,  1  Str.  548.  Tamer  « 
Turner,  2  Str.  708.  And  the  prock* 
amy  is  primd  facie  liable  to  the  plaintiff" 
attorney  for  his  costs,  as  well  as  to  the  fc 
fendant.  Marnell  v.  Pickmore,  2  Esp.  Bef 
47S./>er  Ld.  Kenyon,  Ch.  J.- 

1  Englefield  v.  Round,  Cas.  Pr.  C.  P 
32.  Slaughter  v.  Talbott,  Willes,  19C 
Barnes,  128.    Pr.  Reg.  102.  S.  C  Evan 
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c tot  my,  and  there  was  a  verdict  and  judgment  against  him,  the 
cart,  on  his  being  taken  in  execution  for  the  costs,  refused  to  dis- 
charge him  on  motion,  saying,  it  was  matter  of  error,  if  costs  could 
not  be  given*.  And,  in  a  subsequent  case  b,  where  there  was  no  pro- 
tkmmtf  or  guardian,  the  plaintiff  having  concealed  his  infancy,  the 
court  would  not  relieve  him.  But,  from  a  later  case,  it  appears  to  be 
doubtful,  whether  an  infant  plaintiff  is  liable  to  be  taken  in  execution 
fir  costs  on  a  nonsuit,  or  verdict  against  him  c.  It  has  been  adjudged  Against  infants, 
forever,  that  on  a  verdict  for  the  plaintiff,  costs  are  payable  by  an 
infant  defendant d :  And  the  court  would  not  discharge  an  infant  de- 
fendant, in  an  action  of  slander,  from  an  execution  for  damages  and 
costs,  although  the  insolvent  court  had  refused  to  relieve  him,  be- 
cause, on  account  of  his  infancy,  be  waa  unable  to  make  the  assign- 
ment of  property  required  by  the  7  Geo.  IV.  c.  57.  §  11  e. 


When  the  plaintiff  is  a  pauper,  and  will  swear  that  he  is  not  worth  Pauper  what, 
ft  pounds,  after  all  his  debts  are  paid,  except  his  wearing  apparel,  how  admitted  to 
md  the  subject  matter  of  the  action  f,  he  may  be  admitted  to  sue  t'n  8ue  in./&rm4 

/     a  •  -i  v  •     •    •  *.i  pauperis,  and 

ymM  pauperis ;  and  upon  his  being  so  admitted,  an  attorney  and  when  not. 

counsel  shall  be  assigned  him,  pursuant  to  the  statute  11  Hen.  VII. 

&12;  and  he  shall  be  permitted  to  carry  on  the  proceedings  gratis, 

without  using  stamps,  or  paying  fees  to  the  officers  of  the  court, 

unless  he  obtain  a  verdict  for  more  than  Jive  pounds  ;  and  then  the 

officers  it  is  said,  shall  be  paid  their  court  fees  ft,  and  for  passing  the  re- 

toiri,  &c.    But  the  defendant  in  a  civil  action,  is  never  allowed  to  de-  Defence  of 

find  it  as  a  pauper  h.  In  the  King's  Bench,  however,  a  prisoner,  against  JJJ^tions, 

wtom  a  bill  of  indictment  has  been  found,  for  felony,  which  was  re-  against. 


*^to,  1  Cromp.  &  J.  460.  1  Tyr. 
H84&.S.C. 

1  Gardiner  p.  Holt,  2  Str.  1217. 

b  Fbley  v.  Jowle,  13  East,  6. 

'  Dov  a  Dark,  2  DowL  Rep.  SOS,  8. 
1  Cromp.  &  Bl  860.  8  Tyr.  Rep.  866. 
*  G  and  see  Turner  v.  Turner,  2  Str. 
*&  HuL  Costs,  Chap.  III.  §  4. 

4  Anderson  v.  Warde,  Dyer,  104. 
Helena  Hamlen,  1  BuUt  189.  Gar- 
**f.  Holt,  2  Str.  1217. 

'  Defries  v.  Danes,  8  DowL  Rep.  629. 
1  Bodges,  103.  1  Scott,  694.  1  Bing. 
&  R.  698.     10  Leg.  Ofas.  158.  S.  C. 


f  R.  H.  3  &  4  Jac.  II.  reg.  I.  (a.) 
Hul.  Costs,  2  Ed.  222.;  but  see  I  Lil. 
P.  R.  633.,  where  the  sum  is  said  to  be 
ten  pounds. 

1  James  v.  Harris,  7  Car.  &  P.  257.  per 
Williams,  J. ;  but  see  Gougenheim  v.  Lane, 
4  DowL  Rep.  482,  where  it  was  doubted 
by  Mr.  Baron  Parke,  whether  the  officers 
are  entitled  to  their  fees  from  a  pauper, 
even  if  Jive  pounds  are  recovered. 

*  HuL  Costs,  2  Ed.  288,  9.  Anon. 
Barnes,  328.  and  see  Tidd  Prac.  9  Ed. 
97. 
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moved  into  that  court  by  certiorari,  has  been  allowed  to  d« 
formd  pauperis*:  But  that  court  will  not  allow  a  party  to  p 
m  formd  pauperis,  on  the  common  affidavit  of  poverty: 
grounds  must  be  laid  for  such  application b.  In  the  Excheq 
court  will  admit  a  party  to  defend  m  formd  pauperis,  on  an 
ation  under  the  excise  laws,  on  the  common  affidavit,  that  he 
worth  jfoe  pounds,  over  and  above  his  wearing  apparel e :  Bu 
a*  pauper  defendant  applied  to  the  court,  that  he  might  be  all 
copy  of  the  information  gratis,  the  court  held,  that  they  co 
grant  a  copy  of  the  information,  and  that  the  defendant  was  < 
titled  to  have  the  information  read  over  to  him  by  the  offic 
that  he  might  either  plead  instanter,  or  at  a  future  day  * :  And 
court  it  is  a  rule  d,  that  "  no  person  shall  be  admitted  in  fort 
peris,  unless  the  attorney  to  be  assigned,  or  his  clerk,  at 
baron,  with  a  petition  for  his  admission ;  and  that  no  couna 
be  assigned,  unless  such  counsel  only  who  hath  certified  tin 
of  such  action  and  petition." 

•  Rex  8.  Ptge,  1  DowL   Rep.  607.  '  Attoraey-Genertl    «.    Da 
Rex  v.  Sims,  5  Leg.  Obc  144.  8.  C  per.      Cromp.  &  M.  398.    4  Tjrr.  B 

LiuitdaicJ.  a.  a 

*  Rex  p.  Wilkin*,  I  DowL  Rep.  68S.  «  R.  E.  8  Geo.  I.  m  Scac 
per  Parke,  J.                                               ton's  Rales  and  Orders,  81,  t. 


CHAP.  V. 


Of  the  Writs  of  Summons,  and  Distringas. 

LH  tretttmg  of  the  process  in  personal  actions,  as  prescribed  by  the  Process  in  per- 
■famStj  of  process  Act*,  it  is  proposed  to  consider,  in  the  present  ^considered. 


r,  die  writs  of  summons  and  distringas,  for  bringing  the  de- 
into  court,  in  actions  not  bailable ;  which  are  analogous  to  the 
before  used  on  original  writs  at  common  law,  or  by  the  sta- 
rts! 51  Geo.  III.  c.  124,  and  7  &  8  Geo.  IV.  c.  71 b. 
The  writ  of  summons  is  a  judicial  writ,  founded  on  the  uniformity  Writ  of  sum- 
tf process  act0,  by  which  it  is  enacted,  that  "  the  process  in  all  per-  {JJ0^*  **tes  it 
*Mtti  actions,  commenced  in  either  of  the  superior  courts,  in  cases  lies- 
"where  it  is  not  intended  to  hold  the  defendant  to  special  bail,  or  to 

*  proceed  against  a  member  of  parliament,  according  to  the  provisions 
"contained  in  the  statute  passed  in  the  sixth  year  of  the  reign  of  his 

*  lite  Majesty  King  George  the  Fourth  d,  intituled  An  Act  to  amend 

*  Ik  Lams  relating  to  Bankrupts f  shall,  whether  the  action  be  brought 
"by  or  against  any  person  entitled  to  the  privilege  of  peerage,  or  of 
"parliament,  or  of  the  court  wherein  such  action  shall  be  brought,  or 
"of  any  other  court,  or  to  any  other  privilege,  or  by  or  against  any 
"other  person,  be  according  to  the  form  contained  in  the  schedule  to 
"thatact,  (2  W.  IV.  c.  39.)  annexed,  marked  No.  1.;  and  which 
"process  may  issue  from  either  of  the  said  courts,  and  shall  be  called 

"*  writ  of  summons"*    This  writ  is  considered  as  the  commence-  Commencement 
**t  of  the  action,  for  all  purposes';  and  may,  it  seems,  be  issued,  of  a^t,on* 

*  asss  not  bailable,  against  prisoners  in  custody  of  the  sheriff,  &c.  erf"1"  prMon" 


'*W.IV.c.  89.  Cromp.  &M.  768.    3  Tyr.  Rep.  873.    2 

%  Tidd  Prac  9  Ed.  109,  &c.  Dowl.  Rep.  93.  S.  C.    Rees  o.  Morgan, 

**W.  IV.  c.  39.  §  1.  SNev.  &M.205.    6  Barn.  &  Ad.  1 035. 

1  6  Geo.  IV.  c.  16.  §  10.  8.  C.     Braithwaite  v.  Lord  Montford,  2 

'  Append. to  Tidd  Sup.  1833.  p.  262,  Cromp.  &  M.  408.  4  Tyr.  Rep.276.8.0. 

I  Pierce  v.  Fotbergill,  2  Bing.  N.  R.  167. 

'Alton*  Underhffl,  1  Cromp.  &  M.  2  Scott, 834.     1  Hodges,  251.  S.  C.  but 

4&  3  Tyr.  Rep.  427.    2  DowL  Rep.  tee  Steward  o.  Layton,  3  DowL  Rep.  430. 

SIS.  a  and  Me  Thompson  v.  Dicas,  1  9  Leg.  Obs.  172.  S.  C. 
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Direction  and 
form  of  writ. 


Form  to  be 
strictly  adhered 
to. 


or  of  the  marshal  of  the  King's  Bench,  or  warden  of  the  Flei 
as  well  as  against  defendants  who  are  not  in  custody. 

The  writ  we  are  now  speaking  of,  is  directed  to  the  de 
commanding  him,  that  within  eight  days  after  the  service  of 
on  him,  inclusive  of  the  day  of  such  service,  he  do  cause  an 
ance  to  be  entered  for  him,  in  the  court  in  which  the 
brought,  in  an  action  on  promises,  (or  of  debt,  &c.  as  the  < 
be,)  at  the  suit  of  the  plaintiff;  and  requiring  the  defendant  to 
tice,  that  in  default  of  his  so  doing,  the  plaintiff  may  cause  ai 
ance  to  be  entered  for  him,  and  proceed  therein  to  judgment 
ecution  *.  In  this  writ,  and  every  copy  thereof,  the  place  an 
of  the  residence,  or  supposed  residence  of  the  defendant,  01 
he  is,  or  shall  be  supposed  to  be,  are  required  to  be  roei 
The  street  and  county,  however,  in  which  a  defendant  res 
sufficient  description  in  a  writ  of  summons c ;  and  it  is  n 
sary  to  give  any  addition  to  the  defendant,  in  such  writ d.  ' 
of  the  writ  prescribed  by  the  act  must,  in  general,  be  stricth 
to :  Therefore,  where  the  name  of  the  plaintiff  was  not  stai 
writ  of  summons,  as  the  person  who  would  enter  an  appes 
the  defendant,  if  he  did  not  comply  with  the  exigency  of 
the  court  set  it  aside  for  irregularity e.  But  where,  in  i 
against  several  defendants,  the  writ  stated  that,  in  default  of 
tering  an  appearance  themselves,  the  plaintiff  "  may  cause  a 
ance  to  be  entered  for  you"  without  adding  " and  each  of  ; 
judge  held,  that  the  words  "for  you"  must  be  taken  distr 
as  applying  to  each  of  the  defendants,  and  therefore  that  t 
was  sufficient f.  And  where  the  name  of  the  chief  clerk 
omitted  on  the  writ,  the  judge  refused  to  set  it  aside  for  irn 
it  being  quite  sufficient  for  a  person  suing  out  writs  of  su 
adopt  the  form  given  in  the  schedule  to  the  act  s. 


■  Sched.  to  stat.  2  W.  IV.  c.  39.  No. 
1.  Append,  to  Tidd  Sup.  1833.  p.  262,  3. 

b  Stat.  2  W.  IV.  c.  39.  §  1.  and  see 
Wright  v.  Warren,  3  Moore  &  S.  164.  2 
Dowl.  Rep.  724.  S.  C.  per  Alderson,  J. 
French  v.  Gregson,  9  Leg.  Obs.  138,  9. 
Jeiks  v.  Fry,  3  Dowl.  Rep.  37.  S.  C.  per 
Littiedale,  J.  Lewis  v.  Newton,  1  Tyr.  & 
G.  72.  1  Gale,  288.  2  Cromp.  M.  & 
R.  732.  4  Dowl.  Rep.  355.  1 1  Leg. 
Obs.374.  S.C. 

c  Cooper  v.  Wheale,  4  Dowl.  Rep.  281. 
1  Har.  &  W.  525.     1 1  Leg.  Obs.  133,  4. 


S.  C. 

d  Morris  v.  Smith,  1  Gi 
Cromp.  M.  &  R.  120.  6  Ty 
3  Dowl.  Rep.  698.  10  Leg 
S.  C. 

e  Smith  v.  Crump,  1  Dow 
5  Leg.  Obs.  384,  b.S.C.per 
Dowl.  Rep.  273.  S.  C.  cited. 

f  Englehcart  t>.  Byre,  {or 
Dowl.  Rep.  145.    6  Leg.  Obi 
per  Patteson,  J. 

*  Wilson  v.  Joy,  2  Dowl.  ] 
Leg.  Obs.  413,  14.  S.  C.per 
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The  writ  of  summons  should  regularly  contain  the  christian  and  Names  of  parties, 
taraames  of  the  parties :  But  a  misnomer,  or  mistake  in  their  names,  Misnomer  in. 
eamot  now  be  pleaded  in  abatement ;  it  being  enacted,  by  the  sta- 
tste  3  &  4  W.  IV.  c.  42  »,  that  "  no  plea  in  abatement  for  a  misnomer 
*iUl be  allowed  in  any  personal  action;  but  that  in  all  cases  in 

*  which  a  misnomer  would,  but  for  that  act,  have  been  by  law  plead- 
"  able  in  abatement  in  such  actions,  the  defendant  shall  be  at  liberty 

*  to  cause  the  declaration  to  be  amended,  at  the  costs  of  the  plaintiff, 
M  by  inserting  the  right  name,  upon  a  judge's  summons,  founded  on 
u»n affidavit  of  the  right  name ;  .and  in  case  such  summons  shall  be 
"discharged,  the  costs  of  such  application  shall  be  paid  by  the  party 
"applying,  if  the  judge  shall  think  fit."  This  act  having  abolished 
picas  of  misnomer  in  personal  actions,  it  has  been  doubted,  whether  a 
defendant,  arrested  by  a  wrong  christian  name,  can  apply  to  be  dis- 
cbsiged  on  motion  b ;  but  it  has  since  been  decided  that  he  may,  if 
toe  diligence  has  not  been  used,  according  to  the  rule  of  H.  2  W. 
IV.reg.  1.  §  82°.  No  advantage,  however,  can  be  taken  at  the 
trial,  of  a  misnomer  of  the  plaintiff,  though  there  be  a  person  of  the 
ftue  erroneously  used ;  it  being  a  question  of  fact,  who  is  the  real 
rttoaff*. 

In  describing  the  defendant,  if  he  has  a  name  of  dignity,  as  Duke,  Description  of 
Marquis,  Earl,  &c.  it  should  regularly  be  stated  in  the  writ;  but  it  is 
*ot  necessary,  in  an  action  against  a  peer,  or  member  of  the  House  of 
Commons,  to  describe  him  as  having  privilege  of  peerage,  or  of  par- 
Hament*.  In  actions  against  corporations  aggregate,  they  must  be 
wed  by  their  corporate  namer;  and  when  hundredors  are  sued  on  the 
•tatote  7  &  8  Geo.  IV.  c.  31.,  they  must  be  described  as  "  men  in- 
habiting within  the  hundred  f ,  &c." :  but,  with  these  exceptions,  it  is 
efficient,  in  general,  to  describe  the  defendant  by  his  christian  and 
surname,  without  any  further  addition.  And,  in  an  action  not  bail-  Special  character 
*Me,  if  the  plaintiff  sue  qui  tarn  h,  or  as  executor  or  administrator  \  or  °  l**^** 


*  S  11.  And  see  same  statute,  §  12,  as 

to  die  mirtab  of  christian  names,  in  bail- 

ask  process* 

'  Galium  (or  CuUum)  v.  Leeson,  2 
0ovL  Rep.  881.  2  Cromp.  &  M.  406. 
4  Tyr.  Rep.  266.  S.  C 

e  Ladbrook  v.  Phillips,  1  Har.  &  W. 
109.  per  Jhitttton,  J. 

'Moody  v.  Aslatt,  (or  Oslatt,)  1  Cromp. 
IC  &  R.  771.  6  Tyr.  Rep.  492.  1 
Gafe,  47.  3  Dowl  Rep.  486.  9  Leg. 
9U.511.S.C. 


•  Cantwell  v.  Earl  of  Stirling,  1  Moore 
&  S.  297.     8  Bing.  174.  S.  C. 

f  2  Inst.  666.  Com.  Dig.  tit.  Pleader, 
2B.  ]. 

f  Tidd  Prac.  Append.  9  Ed.  86. 

h  Weavers'  Company  v.  Forrest,  2  Str. 
1282.  Lloyd  v.  Williams,  2  Blac.  Rep. 
722.    8  Wils.  141.  S.  C. 

1  Ash  worth  v.  Ryal,  1  Barn.  &  Ad.  19. 
and  see  Ilsley  t>.  Ilsley,  2  Cromp.  &  J. 
880,  81.     2  Tyr.  Rep.  214.  S.  C. 
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assignee  of  a  bankrupt »,  &c.  the  process  need  not  state  the  character 
in  which  he  sues ;  nor,  in  an  action  against  an  executor  or  adminih 
trator,  &c.  the  character  in  which  he  is  sued  b.  It  has  been  doubted, 
however,  whether  the  service  of  a  writ  of  summons,  in  which  an  ex- 
ecutor is  not  described  in  his  representative  character,  is  notice  to 
him  of  the  commencement  of  an  action  against  him  in  that  character, 
so  as  to  render  him  liable  to  a  devastavit,  if  he  pay  debts  of  an  equal 
degree  with  that  sued  for,  between  the  service  of  the  writ  and  filing 
the  declaration  °. 

Nature  of  action.  In  describing  the  nature  of  the  action,  it  is  observable  that  die 
forms  in  the  schedule  to  the  uniformity  of  process  actd,  are  applies- 
ble  only  to  actions  of  assumpsit  and  debt.  These  forma,  howerer, 
must  be  strictly  adhered  to :  and  therefore,  where  the  writ  of  us* 
mons  in  assumpsit,  was  in  an  action  of  trespass  on  the  case  sjsa 
promises,  instead  of  an  action  on  promises,  as  prescribed  by  As 
schedule,  the  court  set  it  aside  for  irregularity0.  But  where  tke 
writ  was  in  trespass  on  the  case,  and  had  no  indorsement  of  the  eon 
demanded,  and  the  particulars  of  demand,  which  had  been  delivered 
with  the  notice  of  declaration,  shewed  a  claim  for  wages,  the  cant 
refused  to  set  aside  the  writ  for  irregularity,  the  plaintiff  not  hafflf 
declared  f:  And  the  omission  of  the  words  "  on  promises"  in  the  eepf 
of  a  writ  of  summons,  is  only  a  ground  of  setting  aside  the  copy 
served,  and  not  the  writ  itself*.  In  other  actions,  it  would,  it 
seems,  be  deemed  sufficient  to  describe  the  nature  of  the  action 
generally,  as  by  stating  it  to  be  "  in  an  action  of  covenant,  acccmU 
annuity,  detinue,  trespass  on  the  case,  or  trespass"  So,  where  the 
action  was  described,  in  the  writ  of  summons,  as  an  action  of  "  fiW 
it  was  holden  to  be  sufficient11:  and  it  has  been  determined,  that 
"  slander"  is  a  sufficient  description  of  the  form  of  action1. 

When  there  are        The  form  of  the  writ  of  summons,  and  other  writs  mentioned  in  the 
vera  parties.     gcncjuic  to  the  act,  is  adapted  to  the  case  of  a  single  plaintiff  <* 

*  Knowles  v.  Johnson,  2  Dow).  Rep.       Leg.  Obs.  882.  S.  C 

653.  f  Da  vies  (or  Addis)  v.  Jones,  1  Cwnfs 

b  Watson  v.  Filling,  6  Moore,  66.    3  M.  &  R.  582.     5  Tyr.  Rep.  18*.    * 

Brod.  &  B.  4.S.  C.  Dowl.  Rep.  164.  S.  C.  and  see  CoHwl 

c  Rees  v,  Morgan,  3  Nev.  &  M.  205.  (or  Caldwell)  v.  Blake,  SDbwL  Rep.  6)6. 

5  Barn.  &  Ad.  1035.  S.  C.  1  Gale,  157.    2  Cromp.  M.  &  R.  240.  6 

*  2  W.  IV.  c.  39.  Tyr.  Rep.  618.     10  Leg.  Obt,  174.  &  C. 

*  King  v.  Skeffington,  1  Cromp.  &  M.  B  Chalkley  v.  Carter,  4  DowL  Rep.  480. 
363.    3  Tyr.  Rep.  318.     1  Dowl    Rep.  1  Tyr.  &  G.  210.  S.  C. 

686.  S.  C  and  see  Ward  v.  Tumtnon,  1  h  Pell  v.  Jackson,  2  DowL  Rep.  445.  8 

Ad.  &  £.  619.    4  Nev.  &  M.  876.  S.  C.       Leg.  Obs.  156,  7.  S.  C.  per  Parke,  J. 
Moore  v.  Archer,  4  Dowl.  Rep.  214.     10  *  Davie*  v.  Parker,  2  Dowl  Rep.  537. 
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t  only  * ;  but  when  there  are  several  plaintiffs  or  defendants 

t  action,  all  their  names  must  be  included  therein b.      In  Joining  several 

ot  bailable,  the  plaintiff  was  formerly  allowed  to  join  four  ^^^ 

ta,  for  separate  causes  of  action,  in  one  writ,  and  to  declare 

lem  severally  c :  but,  by  a  general  rule  of  all  the  courts  d, 

writ  of  summons,  capias,  and  detainer,  shall  contain  the  names 

i  defendants,  if  more  than  one,  in  the  action  ;  and  shall  not 

he  name  or  names  of  any  defendant  or  defendants,  in  more 

ban  one."    And  where  the  names  of  two  defendants,  having 

lerted  in  the  writ  of  summons,    separate  proceedings  were 

ainst  each,  the  court  held  it  to  be  irregular  e.     So  it  is  ir- 

if  a  plaintiff  make  an  affidavit  of  debt,  against  two  defend- 

I  issue  a  capias  against  both,  but  declare  against  one  only  f. 

,  however,  that  upon  a  writ  of  summons  against  several,  the 

may  declare  against  one  only ;  though  if  he  afterwards  de- 

linst  any  other  defendant,  it  will  be  irregular'. 

there  are  several  defendants,  one  of  whom  is  not  meant  to  Case  of  several 

ad,  the  plaintiff,  or  his  attorney,  is  authorized  by  the  sta-  ^h^> one 

*  order  the  sheriff,  or  other  officer  or  person  to  whom  the  served  with  copy 

vpias  shall  be  directed,  to  arrest  one  or  more  only  of  the  °  cal*at' 

its  therein  named,  and  to  serve  a  copy  thereof  on  one  or 

'  the  others;    which  order  shall  be  duly  obeyed  by  such 

>r  other  officer  or  person  :  and  such  service  shall  be  of  the 

ce  and  effect,  as  the  service  of  the  writ  of  summons  therein 

lentioned,  and  no  other.    And  when  there  are  two  defend-  When  one  de- 

\  of  whom  is  at  large,  and  the  other  in  custody  of  the  mar-  i^™Dana  an- 

he  King's  Bench,  or  warden  of  the  Fleet  prison,  it  may  be  other  m  custody 

n  ...       of  marshal,  &c. 

y  to  issue  two  writs  ;  one,  of  summons  or  caputs,  against  the 


.  to  stat.  2  W.  IV.  c.  89.  No. 

6.    Append,  to  Tidd  Sup.  1 833. 

.  268. 272.  288. 

e  forms  of  entering  an  appear- 

erviceable  process,    (Scbed.    to 

IV.  c.  39.  No.  2.)  which  are 

the  case  of  several  defendants ; 

it  statute,  $  4. 

.  Com.  Rep.  74.     Holland  v. 

I  Durnf.  &  E.  695.  and  see 

Burgess,  id.  697.    Thompson 

1  Maule  A  a  56. 

,  3  W.  IV.  rtg.  1.    4  Barn.  & 

Bing.  443.     I  Cromp.  &  M. 

»  R.  E.  8  Geo.  IV.  K.  B.    6 


Barn.  &  C  639.  9  Dowl.  &  R.  677. 
Tidd  Prac.  9  Ed.  148,  9. 

•  Pepper  t>.  Whalley,  I  Bing.  N.R.  71. 
2  Dowl.  Rep.  821.  S.  C.  and  see  Carson 
v.  Dowding,  1  Har.  &  W.  507.  4  Dowl. 
Rep.  297.     1 1  Leg.  Obs.  134.  S.  C. 

'  Woodcock  v.  Kilby,  1  Meeson  &  W. 
41.  1  Tyr.  &  G.  301.  4  Dowl.  Rep. 
730.  12  Leg.-  Obs.  197,  8.  S.  C.  Bel- 
lotti  v.  Barella,  4  Dowl.  Rep.  719. 

B  Coldwell  (or  Caldwell)  v.  Blake,  3 
Dowl.  Rep.  656.  1  Gale,  157.  2  Cromp. 
M.  &  R.  249.  5  Tyr.  Rep.  618.  10  Leg. 
Obs.  174.  S.  C. 

»  2  W.  I V.  c.  39.  §  4. 
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Date  and  teste 
of  writ  of  sum- 
mons, &c 


When  to  be  re- 
turned. 


Memorandum, 
and  indorse- 
ment* thereon. 


From  what 
court,  and  by 
what  officer, 
writ  is  issued. 


defendant  who  is  at  large,  and  the  other  of  detainer,  against  the  i 
fendant  who  is  in  custody. 

The  rule,  with  regard  to  the  date  and  teste  of  writs  of  summc 
&c.  is,  that  "  every  writ,  issued  by  authority  of  the  act,  shall  b 
"  date  on  the  day  on  which  the  same  shall  be  issued  • ;  and  shall 
"  tested  in  the  name  of  the  Lord  Chief  Justice,  or  Lord  Chief  Bar 
"  of  the  court  from  which  the  same  shall  issue ;  or,  in  case  ol 
"  vacancy  of  such  office,  then  in  the  name  of  a  senior  puisne  judge 
"  the  said  court ; "  b  which  requisite  is  not  satisfied,  by  a  day  be 
indorsed  on  the  writ c :  and  a  writ  of  summons,  bearing  date  on 
Sunday,  is  a  nullity  d.  There  is  no  particular  time,  appointed  for  f 
return  of  the  writ  of  summons  :  but  the  defendant  is  required  thei 
by,  to  cause  an  appearance  to  be  entered  for  him,  in  the  court  c 
of  which  the  writ  issued,  within  eight  days  after  the  service  of  t 
writ,  inclusive  of  the  day  of  such  service e.  A  memorandum  is  i 
quired  to  be  subscribed  to  the  writ  of  summons,  stating  that  it  is 
be  served  within  four  calendar  months  from  the  date  thereof,  indfi 
ing  the  day  of  such  date,  and  not  afterwards f;  and  it  must  be  i 
dorsed  with  the  name  and  place  of  abode  of  the  plaintiff,  or  I 
attorney,  by  whom  the  same  was  issued  *,  and  the  amount  of  * 
debt  and  costs  claimed  by  the  plaintiff h :  but  an  indorsement  OJ 
writ  of  summons,  that  the  writ  was  issued  by  E.  F.  of,  &c.  " 
torney  for  the  said  plaintiff,"  is  sufficient !. 

The  writ  of  summons  may  issue  from  either  of  the  superior  con 
of  law  at  Westminster* ;  and  is  required,  by  the  uniformity  of  proo 
act k,  to  be  issued  by  the  officer  of  the  courts  respectively,  by  wh< 


*  The  writs  of  exigent  and  proclama- 
tion, however,  appear  to  be  exceptions  to 
this  rule.  Post,  98.  and  see  Lewis  v.  Da- 
vison, 1  Cromp.  M.  &  R.  655.  658.  5 
Tyr.  Rep.  198.  S  Dowl.  Rep.  272.  275. 
S.  C  And  the  statute  seems  to  have  su- 
perseded the  necessity  of  the  officer's  set- 
ting down,  upon  the  writ  or  process  for  ar- 
resting the  defendant,  the  day  and  year  of 
his  signing  the  same,  as  required  by  the 
statutes  5  &  6  W.  &  M.  c.  21.  §  4-.  and 
9  &  10  W.  III.  c.  25.  §  42 ;  and  see  stat. 
6  Geo.  I.  c.  21.  §  54.  Tidd  Prac.  9  Ed. 
158. 

b  Stat.  2  W.  IV.  cS9.  §  12. 

c  Anon.  1   Dowl.   Rep.  654.  and  see 
Millar  v.  Bowdcn,  I  Price,  N.  R.  104.     1 


Cromp.  &  J.  563.   2  Tyr.  Rep.  118.  S 

d  Hanson  v.  Sfiackelton,  4  DowL  F 
48.  1  Har.  &  W.  342.  10  Leg.  C 
476.  S.  C. 

e  Sched.  to  stat.  2  W.  IV.  c.  39.  1 
1 .  Append,  to  Tidd  Sup.  1833.  p.  962, 

f  Sched.  to  stat.  2  W.  IV.  c.S9.  No. 

1  Stat.  2  W.  IV.  c  39.  §  12.  P 
97,8. 

h  R.  H.  2  W.  IV.  reg.  II.  3  Ba 
&  Ad.  390.  8  Bing.  305,  6.  2  Crof 
&  J.  199.     Post,  100,  101. 

'  Hennah  ».  Wyman,  1  Gale,  105. 
Tyr.  Rep.  792.     2  Cromp.  M  &  R.  2 
S.  C. 

k  2  W.  IV.  c.39.  §  1. 
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process  serviceable  in  the  county  therein  mentioned,  hath  been  here- 
tofore issued  from  such  court:  And  there  is  a  clause  in  the  act*,  that  Rules  to  be 

*  it  dull  and  may  be  lawful  to  and  for  the  judges  of  each  of  the  said  0f  each  court 
"courts,  from  time  to  time,  to  make  such  rules  and  orders,  for  the  for  government 

.  .of  their  own 

"gOTernment  and  conduct  of  the  ministers  and  officers  of  their  re-  officers. 
"  speed ve  courts,  in  and  relating  to  the  distribution  and  performance 
"of  the  duties  and  business  to  be  done  and  performed  in  the  ex- 
pedition of  that  act,  as  such  judges  may  think  fit  and  reasonable; 
41  provided  always,  that  no  additional  charge  be  thereby  imposed  on 
"the  suitors."     Under  this  clause,  a  rule  was  made  by  the  judges  of  Rule  thereon, 
the  court  of  King's  Bench  b,  that  "  all  writs  of  summons,  distringas,  -1Qgt  au(j  S^Xmg 
capias,  and  detainer,  issued  out  of  that  court,  in  the  county  of  Mid-  writ*» m  *•  B* 
afae*,  should  be  issued,  signed,  and  sealed,  by  the  signer  of  the  bills 
of  Middlesex ;  and  that  all  such  writs,  issued  in  any  other  county, 
should  be  issued  and  signed  by  the  signer  of  the  writs  in  the  King's 
Bench  office,  and  sealed  by  the  sealer  of  the  writs,  until  further 
order."    But  the  signing,  sealing,  and  issuing  of  writs  are  now  re-  Signing,  &c. 
gnlated  by  the  statute  $  &  4  W.  IV.  c.  67  c,  by  which  it  is  enacted,  ™£*l  &t 
that11  so  much  of  the  act  passed  in  the  second  year  of  his  majesty's  w-  IV.  c  67. 

*  reign d,  as  provides  that  the  writ  of  summons  therein  mentioned 
"shall  be  issued  by  the  officer  of  the  said  courts  respectively,  by 
M  whom  process  serviceable  in  the  county  therein  mentioned,  hath 
N  been  heretofore  issued  from  such  court,  shall  be,  and  the  same  is 

14  thereby  repealed ;  and  that  from  and  after  the  passing  of  that  act,  Writs  issued 

«  ii      .  into  MuUUcstXf 

all  writs  of  summons,  distringas,  capias,  and  detainer,  issued  into  the  now  signed,  &r. 

"county  of  Middlesex,  from  the  court  of  King's  Bench,  shall  be  »» K.B.  and  fees 
„  .  in  what  manner 

ngned,  sealed,  and  issued,  and  the  fees  thereon  shall  be  taken  and  accounted  for. 
u  accounted  for,  by  the  same  person  or  persons,  and  in  like  manner, 

*  as  all  other  writs  of  summons,  distringas,  capias,  or  detainer,  issued 
M  from  the  said  court  of  King's  Bench,  under  and  by  virtue  of  the 
"  said  recited  act ;  any  law,  custom,  or  usage  to  the  contrary  notwith- 

*  standing."     In  the  Common  Pleas,  it  is  not  necessary  for  the  filacer  Stamping  writs, 
10  «gn  his  name  to  a  writ  of  summons  e :    if  he  impress  upon  it  the  rising  them,  in 
*»np  of  the  court,  it  is  sufficient6.     In  the  Exchequer,  writs  are  Exchequer, 
•igned  by  a  master  and  prothonotary,  in  the  name  of  the  clerk  of 

^  pleas. 


1  Stat  2  W.  IV.  c.  39.  §   18.     Ante,  Montague,  2  Ner.  &  M.  804.    5  Barn. 

*•  8-  &  Ad.  877.     7  Leg.  Obs.  189,  40.  S.  C. 

fcR.M.3W.  IV.  K.  B.    4  Barn.  &  «  2  W.  IV.  c.  39.  $  1. 

H  &  '  Burt  v.  Jackson,  3  Moore  &  S.  662. 

'  i  I.  and  see  Finney  (or  Flrnie)  v.  2  Dowl.  Rep.  747.  S.  C. 
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Pntdpe  for  writ  At  the  time  of  issuing  the  writ  of  summons^  and  every  other  writ 
summons,  c.  jMue<j  un(jer  fa  authority  of  the  uniformity  of  process  act,  it  is  xmal 
for  the  plaintiff's  attorney,  though  not  required  therehy,  to  deliver  to 
the  officer  by  whom  it  is  issued,  a.  praecipe*,  or  note  of  instructions, 
stating  the  county,  nature  of  the  writ,  names  of  the  parties,  and 
cause  of  action,  concisely,  with  the  name  of  the  plaintiff's  attorney, 

Cost*  of  writs,     and  date.    The  costs  to  be  allowed  and  charged  for  the  writs  au- 
thorized to  be  issued  for  the  commencement  of  personal  actions*  sit 

Fees  for  signing  directed  by  the  act b,  to  be  the  same  as  for  writs  of  latitat :  Andy  by 

of  summons,  &c.  *  general  rule  of  all  the  courts  °,  "  a  fee  of  two  shillings  and  mm  pera 

is  allowed  to  be  taken,  for  signing  all  writs  for  compelling  an  appear- 
ance, whether  of  summons,  distringas,  capias,  or  detainer,  and  whetkr 
the  same  shall  be  the  first  writ,  or  an  alias  or  pluries  writ;  ui 
whether  the  same  shall  issue  into  the  same  county  as  the  precedisj 
writ,  or  into  a  different  county ;  and  a  fee  of  seven  pence  for  sealing 
the  same." 

Altering  writ  A  plaintiff  cannot  alter  his  writ  after  service  d ;  and  a  notice  not  to  « 

appear  to  the  copy  of  the  writ  first  served,  will  not  cure  the  defect*. 
Where  the    writ   of  summons,  which   had  been   originally  issued 
into  one  county,  was  afterwards,  without  being  resealed,  altered,  by 
the  substitution  of  another,  the  court  set  aside  the  proceeding!,  <■ 
payment  of  the  debt  without  costs ;  although    the    defendant  hai 
before  taking  the  objection,  obtained  a  judge's  order  for  staying  tat 
proceedings,  on  his  undertaking  to  pay  the  debt  and  costs,  which  order 
had  afterwards  been  made  a  rule  of  court6.  So,  where  the  demandant 
sued  out  a  writ  of  right  in  December  1834,  returnable  in  Jams*]. 
1835,  and  he  altered  the  return,  and  resealed  the  writ,  every  term  till 
November  1835,  when  it  was  served  on  the  tenant,    the  court  act 
aside  the  service f:  and  they  refused  to  re-open  the  rule,  upon  a* 
affidavit  that  the  demandant's  attorney  had  been  informed  bytb* 
cursitor,  that  it  had  been  the  invariable  and  immemorial  practice  i* 
his  office  to  reseal  writs,  when  presented  for  that  purpose,  with** 
four  terms  of  the  teste  *.     But,  on  a  motion  to  set  aside  a  writ  o* 
right,  on  the  ground  that  it  had  been  re-sealed  after  service  of  a 


*  For  the  form  of  a  procy*  for  a  writ  c  Siggers  v.  Sansom,  S  Moore  & 
of  summons,  see  Append,  to  Tidd  Sup.  194.     2  Dowl.  Rep.  745.  S.  C  but 
1838,  p.  262.  Miller  v.  Miller,  2  Bing.  N.  R.  66. 

*  Stat  2  W.  IV.  c.  39.  §  21.  Scott,  116.  4  Dowl.  Rep.  144.  1 
e  R.  M.  3  W.  IV.  rrg.  2.     4  Barn.  &  185.  S.  C. 

Ad.  2.    9  Bing.  443.     1  Cromp.  &  M.2.  f  Leigh  v.  Leigh,  2  Bing.  N.  R.  46**-" 

*  Glenn  v.  Wilks,  4  Dowl.  Rep.  322.  2  Scott,  666.     1  Hodges,  411.  &  C 
Anon.  11  Leg.  Obs.  164,  5.  S.  C.  K  Same  v.  Same,  2  Scott,  668. 
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the  writ  not  baring  been  returned,  the  court  of  Common  Pleas, 
a*  having  no  jurisdiction,  refused  to  interpose*.    The  original  writ, 
r,  baring  been  superseded  in  Chancery  b,  the  court  of  Common 
afterwards  set  aside  the  granpl  cape,  issued  pending  the  pro- 
in  equity,  but  without  costs  c. 
If  the  defendant  has  not  been  personally  served  with  the  writ  of  JHa*  an&phsries 
asMon*,  it  may  be  continued  by  alias  dt  and  pluriesd,  as  the  case  *^ °f  gum- 
my require  '•    These  writs,  which  are  seldom  necessary,  except  for 
preventing  the  operation  of  the  statutes  of  limitations,  are  directed  to 
the  defendant ;  commanding  him,  (as  before,  or  as  theretofore  he  was 
commanded,)  that  within  eight  days  after  the  service  of  the  writ  on 
Urn,  mchtswe  of  the  day  of  such  service,  he  do  cause  an  appearance 
to  be  entered,  &c.  (as  m  the  first  writ  of  summons*).    In  these  writs, 
tk  place  and  county  of  the  residence,  or  supposed  residence  of  the 
defendant,  or  wherein  he  is,  or  may  be  supposed  to  be,  should  be  in- 
iwted,  as  in  the  former  writ*;  and  there  should  be  the  like  memo-  Memorandum 
wdm  and  indorsements  thereon,  as  on  that  writ h.    The  alias  and  mention!**" 
fkries  writs  are  issued,  on  proper  praecipes1:  And,  by  a  general  rule  May  be  issued 
of  ill  the  courts k,  they  may,  if  the  plaintiff  shall  think  it  desirable,  ^BJ7ther 
be  issued  into  another  county ;  the  plaintiff,  in  such  case,  describing 
the  defendant  therein,  as  late  of  the  place  of  which  he  was  described 
■  the  first  writ  of  summons1.    The  forms  of  these  writs  are  given  Forms  of. 
a  the  rule m,  and  will  be  found  in  the  Appendix  to  the  third  Supple- 
ment"; and  they  should  be  signed,  and  sealed,  in  like  manner  as  the 
fimwrit°. 

When  the  defendant  cannot  be  met  with,  but  keeps  out  of  the  way,  Proceedings, 
to  avoid  being  served  with  the  writ  of  summons,  alias  or  pluries,  the  cannot  be  per- 
fUnthTinay  apply  to  the  court,  or  a  judge,  on  a  proper  affidavit  *,  tonally  served. 
far  leave  to  issue  a  distringas,  to  compel  his  appearance.    The  plain- 


*  Foot «.  Sheriff  (or  ShirreflT),  2  Bing. 
N.R.588.  2  Scott,  806.  1  Hodges, 
^  &  C  and  see  Foot  v.  Collins,  11 
W- Obs.  495,  6. 

'Foot*.  Coffins,  11  Leg.  Obs.  495,  6. 

1  Foot  v.  Sbirrefl;  2  Scott,  813. 

4  felted,  to  stat.  2  W.  IV.  c  89.  No.  1. 
%wito  Tidd  Sup.  1883.  pp.  264.  277. 

•8uL2W.IV.c89.§  10. 
'8eWd.tostat2W.IV.c39.  No.  |. 

Aff«i  to  Tidd  Ay.  1883.  p.  262, 3. 
'Ate,  66. 

1  Append.  Id  Tidd  Sty- 1833.  p.  263. 
'fctt*. 


k  R.  M.  3  W.  IV.  reg.  6.  4  Barn.  & 
Ad.  8.  9  Bing.  444.  1  Cromp.  & 
M.  3. 

1  Append,  to  Tidd  Sup.  1833.  p.  264. 

m  R.M.8W.  IV.  reg.  7.  4  Barn.  & 
Ad.  3.     9  Bing.  445.    1  Cromp.  &  M.  3. 

B  Append,  to  Tidd  Sup.  1833.  p.  264. 

•  Ante,  71. 

p  Append,  to  Tidd  Sup.  1833,  p.  265. 
Brian  v.  Stretton,  1  Cromp.  &  M.  74.  3 
Tyr.  Rep.  163.  1  Dowl.  Rep.  642.  S.  C. 
and  see  Atkins  p.  Lowther,  6  Leg.  Obs. 
1 44.    Hill  v.  Mould,  3  Tyr.  Rep.  1 62.  n. 
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tiff,  however,  cannot  move  for  a  distringas,  on  this  statute,  u 
expiration  of  eight  days  after  a  copy  of  the  writ  of  summons  I 
left  for  the  defendant,  on  the  last  attempt  to  serve  him  pers> 
And  a  distringas  was  refused,  where  a  writ  of  summons  hi 
issued  more  than  four  months,  without  being  continued  by 
writb. 

Writ  of  distrin-       The  writ  of  distringas  is  founded  on  the  statute  2  W.  IV. 

.....  © 

gas,  w  en  i   ie«.  ^  wnicn  jt  i8  enacted,  that  "  in  case  it  shall  be  made  aj 

"  affidavit,  to  the  satisfaction  of  the  court  out  of  which  the 
"  issued,  or,  in  vacation,  of  any  judge  of  either  of  the  said 
"  that  any  defendant  has  not  been  personally  served  with  i 
"  writ  of  summons  as  therein  before  mentioned,  and  has  not, 
"  ing  to  the  exigency  thereof,  appeared  to  the  action,  and  ca 
"  compelled  so  to  do,  without  some  more  efficacious  proce 
"  and  in  any  such  case,  it  shall  be  lawful  for  such  court,  or  j1 
"  order  a  writ  of  distringas  to  be  issued  d,  directed  to  the  si 
"  the  county  wherein  the  dwelling-house  or  place  of  abode 
"  defendant  shall  be  situate,  or  to  the  sheriff  of  any  other  cc 
"  to  any  other  officer  to  be  named  by  such  court  or  judge,  in 
"  compel  the  appearance  of  such  defendant ;  which  writ  of  d 
"  shall  be  in  the  form e,  and  with  the  notice  subscribed 
"  mentioned  in  the  schedule  to  that  act;  marked  No.  3."  * 

In  order  to  obtain  a  distringas,  the  affidavit h  (which  is  si 
that  before  required  to  ground  a  motion  for  a  distringas,  on 
tutes  51  Geo.  III.  c.  124,  §  2,  and  7  &  8  Geo.  IV.  c.  71,  §  5 


Affidavit  for  ob- 
taining. 


*  Brian  v.  Stretton,  1  Cromp.  &  M.  74. 
3  Tyr.  Rep.  163.  S.  C.  and  see  Atkins  v. 
Lowther,  5  Leg.  Ob*.  144.  Hill  v.  Mould, 
3  Tyr.  Rep.  162.  n. 

b  Sewell  v.  Brown,  1  Hodges,  317. 
Lemon  v.  Lemon,  2  Scott,  506. 

c  §3. 

6  For  the  form  of  the  rule  of  court  in 
term  time,  and  judge's  order  for  drawing  it 
up  in  vacation,  see  Append,  to  Tidd  Stq>. 
1833.  p.  267,  8. 

e  Id.  268. 

'  Id.  269. 

«  Stat.  2  W.  IV.  c.  39.  §  3.  The  pro- 
ceedings by  distringas,  upon  this  statute, 
are  in  many  respects  similar  to  those  whicli 
were  before  required  by  the  statutes  51 
Geo.  III.  e.  124.  §  2.  and  7  &8  Geo.  IV. 


c.  71 .  §  5.  in  cases  where  the  pi 
ceeded  by  original  or  other  writ 
mons  or  attachment  thereupon, 
poena  and  attachment  thereup 
action  at  law,  against  any  pers 
sons  not  having  privilege  of  ] 
as  to  which  see  Tidd  Prac  9  £ 
155,  6. 
h  Append,  to  Tidd  Sup.  183 
1  Johnson  v.  Rouse,  1  Cro 
26.  8  Tyr.  Rep.  161.  S.  C 
cases  determined  on  the  aboi 
see  Tidd  Prac.  9  Ed.  115. 
Scott  v.  Gould,  4  Taunt.  156. 
Wall,  5  Taunt,  520.  Down  t 
Marsh,  267.  Anon.  id.  268.  a 
r.  Dictrichsen,  5  Taunt.  853. 
v.  Bruce,  8  Taunt.  57.     A  no 
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there  have  been  three  attempts  at  least  to  serve  the  de- 
ith  the  writ  of  summons,  by  calling  at  his  dwelling-house, 
>f  abode  •,  if  he  has  one ;  service  at  the  office  of  an  em- 
such  case,  not  being  deemed  sufficient b ;  that  on  each  of  the 
alls,  deponent  apprised  the  person  whom  he  saw,  of  the  na- 
18  business c,  and  made  an  appointment  to  call  again,  for 
e  defendant d;  and  that  on  the  last  call,  (which  must  appear 
-een  eight  days  at  least  before  the  application  to  the  court6,) 
F  the  writ  was  left  at  the  defendant's  residence  f:  The  an- 
ren  to  the  deponent,  on  the  different  applications,  must  be 
the  affidavit*;  and  he  must  not  only  swear  that  he  has  not 
i  to  serve  defendant  with  a  copy  of  the  writ,  but  must  state 


Stephens,  id  698.    S  Moore, 
1  Moore,  871,  2.  (a.)  Turner 
Moore  &  P.  557.  in  the  Com- 
;  and  Pitt  v.  Eldred,  1  Cromp. 
1  Tyr.  Rep.  128.  S.  C.  Win- 
Edge,    1  Cromp.  &  J.  S81. 
pu  276.  S.  C.     Godkin  v.  Red- 
nop.  &  J.  401.     1  Tyr.  Rep. 
!•      Whitehorne  v.  Simone,  1 
J.  402.     1  Tyr.  Rep.  298.  S. 
1  «.  King,   1  Tyr.  Rep.  498. 
198,  9.     Giles  v.  Burroughs,  1 
R.  76.    Bowser  r.  Austen,  2 
J.   45.     2  Tyr.  Rep.    164. 
rice,  N.  R.  189.  S.  C.    Fisher 
W  id.  167.    2  Cromp.  &  J.  94. 
p.  164.  S.  C.     Bennington  t/. 
•romp.  &  J.  125.     Hoblyn  v. 
I  Tyr.  Rep.  165.    Latchman  v. 
ft.  Anon.  id.  ib.  Man.  Ex.  Ap- 
od Dax,  Append.  74,  5,  in  the 
of  Pleas. 

.  1  DowL  Rep.  513.  5  Leg. 
IC.K.B,  Thomas  v.  Tho- 
K>re  &  S.  730.  C.  P.  Johnson 
1  Cromp.  &  M.  26.  S  Tyr. 
1  Dowl.  Rep.  641.  S.  C. 
Kelly,  1  Leg.  Ex.  N.  S.  205. 
tr  BayUy,  B. 
tas  v,  Thomas,  2  Moore  &  S. 

«.  Willis,  5  Leg.  Obs.  144.  K. 
*n  r.  Rouse,  1  Cromp.  &  M. 
yr.  Rep.  161.     1   Dowl.  Rep. 


641.  S.  C  Excheq. 

d  Johnson  ©.  Rouse,  1  Cromp.  6c  M. 
26.  S  Tyr.  Rep.  161.  1  DowL  Rep.  641. 
S.  C.  Atkins  v.  Lowtber,  5  Leg.  Obs. 
144.  Excheq.;  and  see  Simpson  v.  Lord 
Graves,  2  Dowl.  Rep.  10.  6  Leg.  Obs. 
45.  S.  C.  Excheq.  Wills  v.  Bowman,  2 
DowL  Rep.  413.  Anon.  7  Leg.  Obs.  106. 
S.  C.  per  LittUdale,  J. 

e  Smith  v.  James,  5  Leg.  Obs.  143. 
K.  B.  Brian  v.  Stretton,  1  Cromp.  &  M. 
74.     S  Tyr.  Rep.  163.     1  DowL  Rep. 

642.  S.  C.     Atkins  t>.  Lowtber,  5  Leg. 
Obs.  144.  Excheq. 

f  Anon.  1  DowL  Rep.  513.  5  Leg* 
Obs.  63.  S.  C  Coett  o.  Willis,  5  Leg. 
Obs.  144.  K.  B.  Street  v.  Ld.  Alvanley, 
1  Cromp.  &  M.  27.  3  Tyr.  Rep.  162.  1 
Dowl.  Rep.  638.  S.  C.  Hill  c  Mould 
(or  Maule),  3  Tyr.  Rep.  162.  (a.)  1 
Cromp.  &  M.  617.  2  Dowl.  Rep.  10.  6 
Leg.  Obs.  45.  S.  C.  Jones  v.  Green,  E. 
3  W.  IV.  Excheq.  Crickett  t>.  Brill,  6 
Leg.  Obs.  477.  per  Taunton,  J.  Smith 
v.  Good,  2  DowL  Rep.  398.  7  Leg.  Obs. 
156.  S.  C.  per  LtiUcdale,  J.  Mason  v. 
Lee,  5  Nev.  &  M.  240.  Anon.  1  Har. 
&  W.  380.  5  Nev.  &  M.  240.  S.  C.  Hooken 
v.  Tooke,  1  Hodges,  315. 

*  Pagden  v.  Kelly,  1  Leg.  Ex.  N.  S. 
205.  Excheq.  ;«r  Bayley,  B.  and  see 
Waddington  v.  Palmer,  2  DowL  Rep.  7. 
6  Leg.  Obs.  444.  S.  C.  Excheq. 
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WRIT   OP   DISTRINGAS. 


Irregularity  in 
form  of  affidavit, 
no  ground  for 
setting  aside  dis- 
tringas* 


ZHMringas  to 
compel  ap- 
pearance, or 
proceed  to  out- 
lawry. 


in  his  affidavit  such  circumstances  as  will  satisfy  the  court,  or  a 
that  the  defendant  keeps  out  of  the  way,  to  avoid  being  served 
must  also  be  positively  sworn,  that  the  defendant  has  not  appes 
the  action,  according  to  the  exigency  of  the  writ ;  and  cannot  tx 
pelled  to  do  so,  without  some  more  efficacious  process  b.  If 
be  inferred,  however,  from  the  affidavit,  that  the  defendant  pin 
kept  out  of  the  way,  to  avoid  being  served  with  the  writ  of  sm 
the  court  will  grant  a  distringas,  although  the  person  who  ma 
calls  omitted  to  specify  the  day  and  hour  on  which  he  won) 
again  ° :  And  the  last  two  calls  may,  it  seems,  under  circumsi 
be  made  on  the  same  day d.  It  also  seems,  that  though  the 
will  not  in  general  grant  a  distringas,  except  on  an  affidavit 
copy  of  the  writ  has  been  left  at  defendant's  house,  still  the 
want  of  that  averment  in  the  affidavit,  is  not  sufficient  to  enal 
defendant  to  move  to  set  aside  the  distringas,  as  being  irreg 
and  they  refused  to  set  aside  a  distringas  for  irregularity,  becat 
the  copy  of  the  writ  of  summons  which  was  left,  the  name  of  A 
Bryan  was  put  as  the  defendant's  name,  instead  of  Andrews  Bi 

By  the  uniformity  of  process  act',  a  distringas  may  be 
either  to  compel  an  appearance,  or  for  the  purpose  of  proceed 
outlawry  h :  And  a  distringas  will  be  granted,  for  enabling  a  p 
to  proceed  to  outlawry,  in  some  cases,  where  the  affidavits  are  n< 
ficient  to  ground  a  distringas,  for  entering  an  appearance  K  1 
court  will  not  grant  a  distringas,  in  the  alternative  k  :  and  where 
not  clear,  on  the  face  of  the  affidavit,  whether  the  defendant  i 


*  Anon.  1  Dowl.  Rep.  513.  5  Leg. 
Obs.  63.  S.  C.  Johnson  p.  Rouse,  1  Cromp. 
&  M.  26.  3  Tyr.  Rep.  161.  1  Dowl. 
Rep.  641.  S.  C.  Simpson  v.  Ld.  Graves, 
2  Dowl.  Rep  10.  6  Leg.  Obs.  45.  S.  C. 
Waddington  v.  Palmer,  2  Dowl.  Rep.  7. 
Price  p.  Bower,  id,  1.  6  Leg.  Obs.  445. 
S.  C.  Smith  p.  Hill,  2  Dowl.  Rep. 
225.  7  Leg.  Obs.  509.  S.  C  Houghton 
v.  Howarth,  4  Dowl.  Rep.  749.  12  Leg. 
Obs.  158.  S.  C.  and  see  9  Leg.  Obs.  197, 
8,9. 

b  Stat.  2  W.  IV.  c.  39.  §  3.  Hocker 
p.  Townsend,  I  Hodges,  204. 

e  Johnson  r.  Disney,  2  Dowl.  Rep.  400. 
Anon.  7  Leg.  Obs.  108.  S.  C.  per  Little- 
dale,  J.  and  see  Hickman  p.  Dallimore,  I 
Har.  &  W.  524.  4  Dowl.  Rep.  278.  1 1 
Leg.  Obs.  100.  S,  C.     Godfrey  p.  Green, 


id.  102. 

«  White  p.  Western,  2  Dowl  B 
7  Leg.  Obs.  301.  S.  C.  per  Park 
see  Cross  p.  Wilkins,  4  Dowl.  R 
1  Har.  &W.  616.  11  Leg.  Obs  1( 

e  Smith  p.  Macdonald,  I  Doi 
688. 

f  Tyser  p.  Bryan,  2  DowL  R« 
Pybus  p.  Bryant,  4  Tyr.  Rep.  994 

1  2  W.  IV.  c.  39.  §  3. 

b  Fraser  p.  Case,  9  Bing.  464. ! 
&  S.  720.  1  DowL  Rep.  725.  S.  I 

1  Hewitt  p.  Melton,  1  Cromp 
720. 8  Tyr.  Rep.  822.  S.  C.     P 
Bowen,  id.  822.  (a).    Jones  v. 
DowL  Rep.  42. 

k  Fraser  p.  Case,  9  Bing.  464. 
&  S.  720.     1  Dowl.  Rep.  725.  S 
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ibk  country  or  abroad,  the  court  put  the  plaintiff  to  make  his  election, 
ts  to  the  purpose  for  which  he  sought  to  obtain  the  distringas  \    When  When  defendant 
there  is  reason  to  believe  that  the  defendant  is  abroad,  a  distringas  to  U  abroad* 
eosapel  an  appearance,  it  is  said,  will  not  be  allowed  b :  And,  in  order 
to  proceed  to  outlawry,  the  affidavit  must  state,  not  only  that  the  de- 
fcadant  went  abroad,  for  the  purpose  of  avoiding  the  demands  of  his 
creditors,  but  also  satisfy  the  court,  or  a  judge,  by  a  statement  of  the 
circumstances,  that  he  keeps  out  of  the  way,  to  avoid  being  served  b : 
When  the  defendant  is  not  abroad,  a  distringas,  for  the  purpose  of  out- 
lawry, will  not,  it  seems,  be  granted  ° :  And  when  his  residence  is  un-  When  his  red. 
Jaown,  endeavours  must  be  made  to  serve  him  personally,  before  the  \.*^*  un~ 
•taring**  can  be  obtained  d ;  and  grounds  must  be  stated  in  the  affidavit, 
totftdoee  the  court  to  believe  that  he  keeps  out  of  the  way  to  avoid 
being  served  d. 

If  the  court,  or  a  judge,  are  satisfied  by  affidavit,  that  the  defendant  Rule  or  order 
sn  not  appeared  to  the  action,  and  cannot  be  compelled  to  do  so 
tttkmt  some  more  efficacious  process,  they  will  make  a  rule  *,  or 
order',  for  issuing  the  distringas,  which  is  absolute  in  the  first  in- 
nate; and  drawn  up  by  the  clerk  of  the  rules  in  the  King's  Bench 
•sd  Exchequer,  or  secondaries  in  the  Common  Pleas.  But  if  the 
•JHwtf  be  insufficient,  the  plaintiff  may  sue  out  an  alias  or  phtries 
*rit  of  summons,  for  continuing  the  cause ;  which  is  sometimes  done, 
*ses  the  first  writ  has  not  been  personally  served,  to  prevent  the 
operation  of  the  statute  of  limitations. 

The  writ  of  distringas  is  issued  on  a  proper  praecipe*;  and  is  a  nan  Form  °f  <£*- 
onittas  writ,  commanding  the  sheriff,  or  other  officer  or  person 
to  whom  it  is  directed,  that  he  omit  not  by  reason  of  any  li- 
faty  in  his  bailiwick,  but  that  he  enter  the  same,  and  distrain 
*pon  the  goods  and  chattels  of  the  defendant,  for  the  sum  of  forty 
•Wings,  in  order  to  compel  his  appearance  in  the  court  in  which  the 
*tion  is  brought,  to  answer  the  plaintiff,  in  a  plea  of  trespass  on 
fe  case,  (or  debt,  &c,  as  the  case  may  be,)  and  to  make  known  to 
fe  court,  how  he  shall  execute  the  same,  on   the  return    day*. 


'  Finer  v.  Cue,  9Bing.  464.2  Moore 
48.720. 1  DowL  Rep.  725.  S.  C. 

1  Smpson  v,  Ld.  Graves,  2  DowL  Rep. 

W.  mi  iee  Moon  v.  Thynne,  S  DowL 

&p.  163.9  Leg.  Obf.77.  S.  CperGur- 

tft  B.     Evan*  v.  Fry,  8  DowL  Rep. 

ML  1  Hat.  ft  W.  186.  10  Leg.  Oba.  76. 

&  C    White  a  Johnson,  1  Gale,  108. 

'  Fraserv.  Cue,9Bing.  464.2Moore 


&  S.  720.  1  DowL  Rep.  725.  S.  C. 

*  1  DowL  Rep.  566. 

*  Append,  to  Tidd  Sup.  1833,  p.  267. 
'  Id.  268. 

■  Sched.  to  stat  2  W.  IV.  c  39.  No. 
8.  Append,  to  Tidd  Sup.  1833,  p.  268. 
For  the  writ  of  distringas,  and  proceedings 
thereon,  before  stat.  2  W.  IV,  c  39,  on 
a  special  original  writ,  in  the  King's  Bench 
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WRIT   OF   DISTRINGAS. 


To  whom  di- 
rected. 


In  county  pa- 
latine. 


This  writ  should,  in  general,  be  directed  to  the  sheriff  • 
county  wherein  the  dwelling-house  or  place  of  abode  of  the  def 
is  situate,  or  to  the  sheriff  of  any  other  county,  or  to  any 
officer  to  be  named  by  the  court,  or  a  judge  * :  If  there  ar 
sheriffs  than  one,  the  writ  of  distringas  should  be  directed  i 
ingly b ;  and  if  it  be  to  a  sheriff,  or  sheriffs,  of  a  city  or  toi 
county  of  itself,  it  should  be  so  described  c ;  or,  if  one  of  the  i 
is  a  party,  the  writ  should  be  directed  to  the  other  d ;  or,  if  b 
sheriffs  are  parties,  to  the  coroner  e ;  and,  if  he  also  be  a  party,  to 
named  by  the  master  in  the  King's  Bench1",  or  prothonotaries 
Common  Pleas  *,  or  by  a  master  and  prothonotary  in  the  Excl 
When  any  district  or  place,  being  parcel  of  one  county,  is  wholly 
within  and  surrounded  by  another,  the  writ  of  distringas  n 
directed  to  the  sheriff  of  either  county,  to  serve  or  execute  th 
within  such  district11. 

The  authority  and  jurisdiction  of  the  Chamberlain,  and 
chamberlain  of  the  county  palatine  of  Chester,  being  abolisl 
the  statute  11  Geo.  IV.  &  1  W.  IV.  c.  70.  §  13 ',  the  process 
tringas  and  capias,  &c.  should  be  directed  to  the  sheriff  < 
county.  -But  there  is  a  proviso  in  the  statute  2  W.  IV.  c  39 
"  nothing  therein  contained  shall  abridge,  alter,  or  affect  the 
"  chises  and  jurisdictions  of  either  of  the  counties  palatine  o: 
"  caster  or  Durham,  or  of  any  officer  or  minister  thereof." 
defendant,  therefore,  reside  in  the  county  palatine  of  LancasU 


or  Common  Pleas,  see  Tidd  Prac.  9  Ed. 
110,  11;  on  a  capias  quart  clausum  /re- 
git, in  the  Common  Pleas,  id.  Ill;  on  a 
venire  facias,  and  subpama,  in  the  Exche- 
quer, id,  155,  6;  on  stat  7  &  8  Geo.  IV. 
c.  71.  §  5,  id.  113,  14.  155,  6 ;  and  re- 
specting issues,  on  writs  of  distringas,  id, 
110,  11.  119.155. 

*  Stat.  2  W.  IV.  c.  39.  §  8.  and  see 
Sched.  thereto,  No.  S.  Append,  to  Tidd 
Sup.  18SS,  p.  261.  Wright  v.  War- 
ren, 3  Moore  &  S.  164.  2  Dowl.  Rep. 
724.  S.  C.  per  Alderson,  J.  Ante,  66. 
78. 

b  Stat  2  W.  IV.  c.  39.  §  3. 

e  Append,  to  Tidd  Sup.  1833,  p.  269. 

d  Letsoro  v.  Bickley,  5  Maule  &  S. 
144. 

e  Weston  o.  Coulson,    1    Blac.    Rep. 


506.  v.  Phillips,  E.  42  G 

K.  B.   Append,  to  Tidd  Sup.  1 
269. 

r  Grant  v.  Bagge,  3  East,  14 
pend.  to  Tidd  Sup.  1833,  p.  262. 

1  Andrews  v.  Sharp,  2  Blac  R 
Mayor,  &c.  of  Norwich  v.  Gill,  1 
&  S.  91.  8  Bing.  27.  S.  C; 
Mayor,  &c.  of  Berwick  upon  1 
Williams,  10  Moore  266.  and  i 
Prac.  9  Ed.  151.  Append,  tberd 
XIII.  §  42,  and  to  Tidd  Su} 
p.  269. 

h  For  a  direction  to  the  sheriff 
county  to  execute  a  writ  of  ctq 
particular  district,  see  Append. 
Sup.  1833,  p.  272.  n. 

1  Tidd  Sup.  J 830,  pp.24,  5. 

k  §21. 
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it  should  be  directed  to  the  Chancellor,  or  his  deputy  a ;  cora- 
mding  him,  that  by  writ  under  the  seal  of  his  county  palatine 
be  duly  made,  and  directed  to   the  sheriff  of  the  said  county 
latxne,  be  command  the  said  sheriff,  that  he  omit  not  by   rea- 
o  of  any  liberty  in  his  bailiwick,    but  that  he  enter  the   same, 
id  distrain,  upon   the  goods   and  chattels,   &c,  (as  before ;)  and 
v*  the    said   sheriff  shall   execute  that   writ,   he   make   known, 
tc   on  the   return    day b.       In  the  county   palatine  of  Durham, 
be  writ  of  distringas  was  formerly  directed  to  the  Bishop,  or  his 
tatcellor;  commanding  him,  that  by  writ  under  the  seal  of  his  bishop- 
lie  to  be  duly  made,  and  directed  to  the  sheriff  of  the  county  of 
Dvham,  he  should  cause  the  said  sheriff  to  be  commanded,  that  he 
cost  not,  &c.  (as  above.)    But,  by  a  late  act  of  parliament,  which  has 
been  noticed  in  the  second  Chapter0,  the  palatine  jurisdiction  of  the 
Bishop  of  Durham  being  separated  from  the  bishopric,  and  vested  in 
toe  Crown,  the  writ  of  distringas  is  now  in  the  common  form ;  and 
nay  be  directed  to,   and  executed  by  the  sheriff  of  the   county 
tl  Durham,  when  the  defendant  resides   in   that  county.     In   the   In  cinque  ports, 
dsjse  ports,  the  process   is   directed   to    the   Constable  of  Dover 
Ctttle,  his  deputy  or  lieutenant d ;  and,  in  Berwick  upon  Tweed,  to  the  Berwick  upon 
■lyor  and  bailiffs  of  Berwick e.     In  the  Isle  of  Ely,  the  process  out  ' 

of  the  courts  at  Westminster  goes  in  the  first  instance  to  the  sheriff 
of  Cambridgeshire,  who  thereupon  issues  his  mandate  to  the  bailiff  of 
the  franchise f :    And,  in  like  manner,  when  the  defendant  resides  in  Southwark. 
the  borough  of  Southwark,  the  process  is  directed  to  the  sheriff  of 
the  county  of  Surrey,  who  issues  his  mandate  thereupon  to  the  bailiff 
of  the  borough,  and  not  to  the  bailiff  in  the  first  instance  *.     The  Oxford, 
■kriff  of  the  city  of  Oxford,  appointed  in  pursuance  of  the  municipal 
corporation  acth,  has  not  the  execution  in  Oxford,  of  writs  from  the 
onperior  courts ;  but  they  are  still  to  be  executed  by  the  sheriff  of  the 
oinUy1.    In  every  writ-  of  distringas,  issued  under  the  authority  of  No  additional 
4e  uniformity  of  process  act,  it  is  a  rule  k,  that  "  a  non  omittas  clause  omntas  clause 

in  distringas. 

•R.M.SW.  IV.  rtg.  16.  4  Barn.  &  •  Id.  ib. 

At  5, 6.  9  Bing.  450,  51.     1  Cromp.  &  f  Grant  v.  Bagge,  S  East,  128. 

%?,  8.  and  see  Tidd  Prac.  9  Ed.  151.  *  Bowring  v.  Pritchard,  14  East,  28J. 

%Dd.  thereto,  Chap.  VIII.  §  26.  and  see  1  Chit  R.  874.  (6.)  Tidd  Prac.  9 

1  Append,  to  Tidd  Sup.  1838,  p.  268.  Ed.  152. 

HK.SW.  IV.  reg.  16.    4  Barn.  &  Ad.  h5&6W.  IV.  c.  76.  §  61. 

6,  &    9  Bing.  450,  51.    1  Cromp.  &  M.  '  Granger  v.  Taunton,  2  Bing.  N.R. 

7,8.  64.     5  Dowl.  Rep.  190.  S.  C. 

'  Stat.6&7  W.  IV.  c.  19.  Ante,  33,  4.  k  R.  M.  3  W.  IV.  reg.  8.  4  Barn.  & 

Append,  to  Tidd  Sup.  1833,  p.  269.  Ad.  3.  9  Bing.  445.  I  Cromp.  &  M.  4. 
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WRIT   OF    DISTRINGAS. 


Teste  of  dis- 
tringas. 


When  return- 
able. 


For  proceeding 
to  outlawry. 


Notice  to  be 
subscribed  to. 


Indorsements 
on. 


Issuing,  sign- 
ing, and  sealing. 


may  be  introduced  by  the  plaintiff,  without  the  payment  of  any  addi- 
tional fee  on  that  account." 

The  writ  of  distringas  must  be  tested  in  the  name  of  the  chief  jus- 
tice of  the  King's  Bench  or  Common  Pleas,  or  chief  baron  of  the 
Exchequer ;  or,  in  case  of  a  vacancy  of  such  office,  then  in  the  name 
of  a  senior  puisne  judge  of  the  court  from  which  it  issues*:  And 
'  every  such  writ  shall  be  made  returnable  on  some  day  in  term,  not 
'  being  less  than  fifteen  days  after  the  teste  thereof;  and  shall  tar 
1  teste  on  the  day  of  the  issuing  thereof,  whether  in  term  or  in  vaea- 
'  tion."  b  But  "  no  such  writ  shall  be  sufficient  for  the  purpose  of 
'  outlawry,  or  waiver,  if  the  same  be  returned  within  less  than  fifteen 
*  days  after  the  delivery  thereof  to  the  sheriff,  or  other  officer  to 
4  whom  the  same  shall  be  directed."6 

A  notice  is  required  to  be  subscribed  to  the  writ  of  distringas 
which  is  addressed  to  the  defendant,  requiring  him  to  take 
that  the  sheriff  has  distrained  upon  his  goods  and  chattels  for  the 
ofjbrty  shillings,  in  consequence  of  his  not  having  appeared  in  eoo( 
to  answer  to  the  plaintiff,  according  to  the  exigency  of  the  writ  ft 
summons ;  and  that  in  default  of  his  appearance  to  the  writ  of  th 
tringas,  within  eight  days  inclusive  after  the  return  thereof,  the  fhw* 
tiff  will  cause  an  appearance  to  be  entered  for  him,  and  proeeat 
thereon  to  judgment  and  execution9;  or,  (if  the  defendant  besJjtd 
to  outlawry,)  will  cause  proceedings  to  be  taken  to  outlaw  Hrf 
And  the  writ  of  distringas  is  to  be  indorsed  with  the  name  of  tit 
plaintiff,  or  his  attorney,  in  like  manner  as  the  writ  of  summons*;  sal 
the  amount  of  the  debt  and  costs  claimed  by  the  plaintiff,  when  &e 
action  is  brought  for  the  recovery  of  a  debt,  should,  it  seems,  be  it" 
dorsed  thereon  *.  This  writ  is  issued  on  a  proper  prcecipe  *,  and  sfft* 
ed,  and  sealed,  in  like  manner  as  the  writ  of  summons. 


•  Stat.  2  W.  IV.  c.  89.  §  12. 

*  Stat  2  W.  IV.  c.  89.  §  S.  And  for 
the  manner  in  which  the  writ  of  distringas 
was  made  returnable,  before  the  statute  2 
W.  IV.  c.  89,  on  an  original  writ  of  tres- 
pass quart  clausum  Jregit  in  the  Common 
Pleas,  see  Tidd  Prac.  9  Ed.  HI. 

e  Stat  2  W.  IV.  c.  89.  §  5. 

«  Sched.  to  Stat  2  W.  IV.  c.  89,  No. 
8.  Append,  to  Tidd  Sup.  1838,  p.  269. 

e  This  notice  is,  so  far,  similar  to  that 
which  was  before  required  by  the  statutes 


51  Geo.  III.  c.  124.  §  2.  and  7  &  80* 
IV.  c  71.  $6.  And  for  what  it 
a  sufficient  execution  of  a  writ  of 
gas,  to  entitle  the  plaintiff  to  enter  to  av 
pearance  for  the  defendant,  see  Jona* 
Dyer,  2  DowL  Rep.  446.  9  Leg.  Ot* 
205.  S.  C.  per  Parke,  J. 

'  Sched.  to  stat.  2W.IV.  c.S9.N*S» 
Append,  to  Tidd  Sup.  1888,  p.  269. 

■  Post,  97,  8. 

h  Ante,  72. 


CHAR  VI. 


<$f  the  Process  against  Peers  of  the  Realm,  and 
Members  of  the  House  of  Commons  ;  and  against 
Corporations,  and  Hundredors. 

AT  common  law,  peers  of  the  realm,  and  members  of  the  House  of  Peers  and  mem- 
€mon%  not  being  subject  to  a  capias,  could  only  have  been  sued  by  meat  how  for- 
•fcWwrit*;  which  was  also  formerly  the  only  mode  of  com-  m«riy«»«i. 
Westn^actkms  against  corporations,  and  hundredors  on  the  statutes  of 
tie  and  cry,  &c :  but  members  of  the  House  of  Commons  might 
few  been  sued,  either  by  original  writ,  or  by  bill  and  summons,  &c. 
« Ik  statute  12  &  IS  W.  III.  c  8.  §  2  b.    The  mode  of  commencing  Must  now  be 
Mm,  however,  by  original  writ  against  peers,  and  by  original  writ  or  ^^^f 
OH,  sjmtnat  members  of  the  House  of  Commons,  being,  as  we  have  distringas. 
%  abolished  by  the  uniformity  of  process  act,  they  must  now  in 
be  sued,  like  other  persons,  by  writ  of  summons  and  distringas. 
It  die  defendant  he  a  peer,  he  should  be  described  in  the  process  How  described 
%  kk  name  of  dignity,  as  "  the  Right  Honourable  C.  D.  Duke,  in  <""*"' 
Htfqina,  or  Earl  of——,"  (&c);  and  it  is  usual,  in  an  action 
a  peer,  or  member  of  the  House  of  Commons,  to  describe  the 
bm  having  privilege  of  peerage ;  and  the  latter,  as  having  pri- 
vilege of  parliament ;  but  this  latter  description  does  not  seem  to 
W  necessary  d. 

In  all  personal  actions,  wherein  it  shall  be  intended  to  proceed  Writ  of  sum- 
tfettst  a  member  of  parliament,  according  to  the  provisions  of  the  membenToTpar- 
*tete  made  in  the  sixth  year  of  the  reiim  of  his  late  Majesty  king  lament,  to  en- 

B  .     .    *,    ,  .  force  provisions 

**ge  the  Fourth e,  intituled,  '  An  act  to  amend  the  laws  relating  to  of  stat.  6  Geo. 

IV.  c.  16.  §  10. 

1  Tidd  Prac.  9  Ed.  1 16.  *  Cantwell  v.  Earl  of  Stirling,  1  Moore 

1  Diirkins  (or  Dawson)  v.  Bur  ridge,  2  &  S.  897.     8  Bing.  174.  S.  C.     Ante, 

URiyn.  1448.    2  Sir.  734.  S.  C.  but  67. 

A*  mode  of  proceeding  was  not  allowed  e  6  Geo.  IV.  c.  16.  §  10.    And  for  the 

*  igamst  unprivileged  persons.      Whit-  proceedings  on  this  statute,  against  traders 

*orth  v.  Richardson,    E.  23  Geo.   III.  having  privilege  of  parliament,  see  Tidd 

K.B.  Prac.  9  Ed.  116,  17. 
'  Ante,  59. 
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PROCESS   AGAINST   MEMBERS   OF   PARLIAMENT, 


Direction,  and 
form  of  writ 


Indorsement* 
on. 


Signing,  sealing, 
and  service  of. 


Continuance  of 
process  against 
member  of 
parliament 


Bankrupts?  the  process  is  required,  by  the  uniformity  of  process  act1, 
to  be  according  to  the  form  contained  in  the  schedule  to  that  act, 
marked  No.  6  b ;  and  which  process,  and  a  copy  thereof,  is  declared  to 
be  in  lieu  of  the  summons,  or  original  bill  and  summons,  and  a  copy 
thereof,  mentioned  in  the  statute  6  Geo.  IV.  c.  16.  §  10. 

This  process  is  issued,  on  a  proper  praecipe c,  and  directed  to  the 
defendant,  (stating  his  residence,  or  place  of  abode;)  commanding  ha, 
that  within  one  calendar  month  next  after  personal  service  thereof  on 
him,  he  do  cause  an  appearance  to  be  entered  for  him,  in  the  court  ii 
which  he  is  sued,  in  an  action  on  promises,  (or  debt,  &c,  as  the  em 
may  be,)  at  the  suit  of  the  plaintiff;  and  the  defendant  is  thereby  si- 
formed,  that  an  affidavit  of  debt  for  the  sum  of L  hath  been  fihl 

in  the  proper  office,  according  to  the  provisions  of  the  said  statute  d 
6  Geo.  IV. ;  and  that  unless  he  pay,  secure,  or  compound  for,  lit 
debt  sought  to  be  recovered  in  that  action,  or  enter  into  such  bond* 
by  the  said  act  is  provided,  and  cause  an  appearance  to  be  entered  4k 
him,  within  one  calendar  month  next  after  such  service  thereof  is> 
will  be  deemed  to  have  committed  an  act  of  bankruptcy,  from  tk*> 
time  of  the  service  thereof d.  This  summons  is  required  to  be  ■* 
dorsed  with  the  name  of  the  plaintiff,  or  his  attorney,  in  like  m 
as  the  writ  of  capias  e ;  and  the  amount  of  the  debt  and  costs  clsisflft  j 
by  the  plaintiff,  when  the  action  is  brought  for  the  recovery  of* 
debt9,  should  it  seems  be  indorsed  thereon.  The  writ  of  sm 
against  a  member  of  parliament,  should  be  signed  and  sealed,  tni 
personally  served  on  the  defendant,  in  like  manner  as  the  ordinary 
writ  of  summons f.  And  where,  in  proceeding  against  a  member  of 
parliament,  it  appeared  that  the  action  was  brought  in  1823,  against 
the  defendant,  who  was  then  a  member,  but  had  since  ceased  to  be 
so ;  the  action  was  commenced  by  bill,  and  writ  of  summons  thereosv 
and  the  writ  was  returned  non  est  inventus,  and  entered  of  record,  tost 
no  further  steps  had  afterwards  been  taken,  as  the  defendant  had  be** 
out  of  the  country  ;  and  the  plaintiff  being  desirous  of  continuing  ths? 
proceedings,  in  order  to  save  the  statute  of  limitations,  the  court  hdl» 
that  a  writ  of  distringas  ought  to  issue,  and  would  be  the  proper 
tinuance  of  the  suit  *. 


»2W.  IV.  c.  89.  §  9. 

b  Append,  to  Tidd  Sup.  1 8SS,  p.  263,  4. 

e  Id.  p.  263. 

*  Sched   to  stat.  2  W.  IV.  c.  89.  No. 
6.  Append,  to  Tidd  Sup.  1 838.  pp.  263, 4. 

*  Id.  ib. 


<  Ante,  71. 

1  Taylor  v.  Duncombe,  2  Dowl.  Rep- 
401.  8  Leg.  Obs.  137,  8.  S.  C.pcrUt- 
Uedale.  J.  and  see  Dickenson  v.  Tetg«* 
1  Cromp.  M.  &  R.  241.  4  Tyr.  Rey 
450.  S.  C.jter  Parkr,  B. 


CORPORATIONS,  AND  HUNDREDORS. 
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i  mode  of  commencing  actions  against  corporations,  and  hun-  Corporation* 
^  by  original  writ,  being  abolished  by  the  uniformity  of  process  Jj^  h^  ,ueJ£** 
they  must  now  be  sued,  like  other  persons,  by  writ  of  summons 
Istringas ;  and,  in  actions  against  corporations  aggregate,  they  How  described 
be  described  in  the  process  by  their  corporate  nameb;  as,  in  lfl  P^occs,• 
n,  "  the  Mayor,  commonalty  and  citizens  of  the  city  of  London : " 
rhen  kundredors  are  sued  on  the  statute  7  &  8  Geo.  IV.  c.  31, 
mst  be  described,  as  "  men  inhabiting  within  the  hundred  of 

in  the  county  of ."  c    But  where  a  plaintiff,  by  mistake,  had 

eded  against  the  inhabitants  of  the  hundred,  instead  of  the  ho- 
of S.  in  an  action  for  damage  done  by  rioters,  under  the  above 
c,  the  court  amended  the  writ  and  subsequent  proceedings,  by 
■g  out  the  word  " hundred"  and  substituting  the  word  "  bo- 
i,"  the  time  for  bringing  a  fresh  action  having  expired  d.  When  Service  of  pro- 
mt of  summons  is  issued  against  a  corporation  aggregate,  it 
be  served  on  the  mayor,  or  other  head  officer,  or  on  the  town 
,  clerk,  treasurer,  or  secretary,  of  such  corporation  e ;  and  every 
writ,  issued  against  the  inhabitants  of  a  hundred,  or  other  like 
et,may  be  served  on  the  high  constable  thereof,  or  any  one  of  the 
constables  thereof*:  And  every  such  writ,  issued  against  the  in- 
lots  of  any  county  of  any  city  or  town,  or  the  inhabitants  of  any 
bite,  liberty,  city,  town  or  place,  not  being  part  of  a  hundred,  or 
like  district,  on  some  peace  officer  thereof e. 


W.  IV.  c  89. 

last  666.    Com.  Dig.  tit.  Pleader, 
Jmle,67. 

pptod.  to  TWd  Prac.  9  Ed.  36. 
57. 

flrton  v.  Inhabitants  of  Stamford,  1 
i.  AM.  778.  3  Tyr.  Rep.  869.  2 
Rep.  96.  S.  C 


e  2  W.  IV.  c.  39.  §  13.  For  the  man- 
ner of  serving  process  before  the  above 
statute,  in  actions  against  corporations,  see 
Tidd  Proc.'9£d.  121.;  against  hundredors, 
on  stat.  7  &  8  Geo.  IV.  c.  31.  §  4.  id. 
123.;  and  against  inhabitants  of  the  county 
of  a  city  or  liberty,  &c.  id.  126. 
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CHAP.  VII. 


Writ  of  cajtiat, 
in  what  actions 
it  Jiea. 


Direction,  and 
form  of. 


Notice  to  de- 
fendant. 


When  to  be 
returned. 


Of  the  Writ  of  Capias,  and  Process  of  Outla 

JL  HE  writ  of  capias,  now  used  for  the  commencement  of  b 

actions,  is  founded  on  the  statute  2  W.  IV.  c.  39.  by  wtod 

enacted,  that  "  in  all  personal  actions,  wherein  it  is  intended  to 

"  and  hold  any  person  to  special  bail,  who  may  not  be  m  the  <? 

"  of  the  marshal  of  the  marshalsea  of  the  court  of  King's  Ben 

"  of  the  warden  of  the  Fleet  prison,  the  process  shall  be  by  v 

"  capias,  according  to  the  form  contained  in  the  schedule  anne 

"  that  act,  and  marked  No.  4."  *    This  writ  (which  lies  m  all 

where  the  plaintiff  has  a  bailable  cause  of  action,  and  against  a) 

sons  who  are  not  exempted  or  privileged  from  arrest b,)  is 

omittas  writ,  directed  to  the  sheriff,  or  other  officer  or  peri 

whom  the  same  is  to  be  executed,  in  like  manner  as  the  writ  c 

tringas  c ;  commanding  him,  that  he  omit  not  by  reason  of  any  1 

in  his  bailiwick,  but  that  he  enter  the  same,  and  take  die  defia 

(stating  his  place  of  residence,)  if  he  shall  be  found  in  his  bail 

and  him  safely  keep,   until  he  shall  have  given  the  said  sherifl 

bail d,  or  made  deposit  with  him  d,  according  to  law,  in  an  acb* 

promises,  (or,  of  debt,  &c.)  at  the  suit  of  the  plaintiff,  or  unt 

defendant    shall   by   other   lawful  means  be   discharged   frot 

custody;  and   that,  on  execution   thereof,   the  said  sheriff,  & 

deliver  a   copy  thereof  to  the   defendant e:  and  requiring  th 

fendant  to  take  notice,  that  within  eight  days   after  the  exec 

thereof  on  him,  inclusive  of  the   day  of  such  execution,  he  t 

cause  special  bail  to  be  put  in  for  him,  in  the  court  where  the  i 

is  brought,  to  the  said  action  e ;  and  that  in  default  of  his  so  c 

such  proceedings  may  be  had  and  taken,  as  are  mentioned  u 

warning  thereunder  written,  or  indorsed  thereon  e :  And  further 

manding  the  said  sheriff,  &c.  that  immediately  after  the  exec 

thereof,  he  do  return  the  writ  to  the  said  court,  together  witl 

manner  in  which  he  shall  have  executed  the  same,  and  the  day  o 


»  Stat  2  W.  IV.  c.  S9.  §  4.  Append. 
toTiddSn/).  1883,  p.  872. 

b  For  the  persons  who  arc  so  privileged 
or  exempted,  vitkjmt,  114,  15. 


f   Ante,  78. 

d   Vide  jwst,  Chap.  XI. 


e  Sched.  to  staU  2  W.  IV.  c  SS 
4.  Append,  to  Tidd  Sup.  1838.  p.  27 
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ration  thereof;  or  that,  if  the  same  shall  remain  unexecuted,  then 
t  he  do  so  return  the  same,  at  the  expiration  of  four  calendar 
ntas  from  the  date  thereof,  or  sooner,  if  he  should  he  thereto  re* 
red,  by  order  of  the  said  court,  or  by  any  judge  thereof*.  As  this 
t  does  not  command  the  sheriff,  or  other  officer  to  whom  it  is 
sled,  to  take  and  keep  the  defendant,  to  answer  the  plaintiff,  &c.  it 
not,  with  propriety,  be  called,  as  formerly,  a  capias  ad  respondent 
i ;  but  as  it  commands  the  sheriff,  &c.  to  take  and  keep  the  defend- 
U  be  shall  have  given  bail,  &c.  it  may  not  improperly  be  called  a 
qucusque,  to  distinguish  it  from  the  capias  ad  satisfaciendum. 
rke  form  of  the  writ,  as  prescribed  by  the  act,  must  be  strictly  ad*  Form  of  writ 
red  to:  Therefore,  where  a  writ  of  capias  was  directed  to  the  JJihertd'tL* 
mSt,  instead  of  the  sherijf  of  Middlesex ,  it  was  holden  to  be  irre* 
ltrb;  but  if  a  writ  of  capias  be  regularly  directed  to,  the  sheriffs, 
ft  subsequent  introduction  of  the  word  "  sheriff"  will  not  reader  it 
rtHdcT  If  the  warning  required  to  be  given  to  the  defendant  be 
fitten  on  the  back  of  die  capias,  the  words  "  indorsed  hereon," 
lot  be  inserted  in  the  body  of  the  writd ;  but  if  the  warning  be 
iced  at  the  foot  of  the  writ,  it  is  only  necessary,  in  the  body  of  it,  to 
traduce  the  words  "  hereunder  written."  * 

Tie  writ  of  capias,  as  well  as  the  distringas,  into  the  county  pala-  Writ  of  cqna* 
is rf  Lancaster  is  required,  by  a  general  rule  of  all  the  courts',  to  {J>0£>u,lty  pt^ 
directed  to  the  Chancellor  of  the  county  palatine  of  Lancaster,  or 
i  deputy ;  and  commands  him;  that  by  his  writ,  under  the  seal  of 
e  said  county  palatine*  to  be  duly  made,  and  directed  to  the  sheriff 
the  said  county  palatine,  he  command  the  said  sheriff,  that  he  omit 
it  by  reason  of  any  liberty  in  his  bailiwick,  but  that  he  enter  the 
me,  and  take  the  defendant,  &c.  {as  in  common  cases) :  And  that  he 
rther  command  him,  that,  on  execution  thereof,  he  do  deliver  a  copy 
ereof  to  the  said  defendant ;  and  that  the  said  writ  do  require  the 
id  defendant  to  take  notice,  &c. ;  and  that  he  further  command  the 
id  sheriff,  that  immediately  after  the  execution  thereof,  he  do  return 
si  writ,  &c.  *  (as  in  the  ordinary  capias,  with  the  like  memorandum, 
vningj  and  indorsements.)     In  the  county  palatine  of  Durham,  the 

'  febed.  to  tut.  2  W.  IV.  c.  89.  No.  c  Irving  v.    Heaton,  2  Scott,  798.     4 

Append,  to  Tidd  Smp.  1833,  p.  278,  3.  Dow].  Rep.  638.  1  Hodges,  430.  8.  C 

4  for  decision*  on  the  writ  of  capias^  d  Barker  v.  Weedon,  2  DowL  Rep.  708. 

;9Leg.  Ob*.  211.  •  Bridgman  v.    Curgenven,    3    DowL 

fc  Barker  p.  Weedon,  1  Cromp.  M.  &  Rep.  1.     9  Leg.  Ob*.  43.  S.  C.  per  JJU 

396.    4  Tyr.  Rep.  860.      2  Dowl.  tledale,  J. 

r%707.  8.  C.    Jackion  «.  Jackson,  1  f  R.  M.  8  W.  IV.  reg.  16.     4  Bare. 

Up.  M.  &  R.  4*8.    6  Tyr.  Rep.  136.  &  Ad.  5,  6.     9  Bing.  46^  51.  Ante,  78. 

WL  Rep.  182.  S.  C.  K  Append,  to  Tidd  Sup.  1883,  p.  273- 
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OF   THE   WRIT   OP   CAPIAS. 


Defendant's 
names  should 
be  inserted  in 
writ. 

Initials  of  his 
christian  name, 
when  and  how 
stated. 


By  R.  H.  2  W. 
IV.  reg.  I.  §  32. 


By  stat.  8  &  4 
W.  IV.  c.  42. 


writ  of  capias,  though  formerly  directed  to  the  Bishop  or  h: 
cellor,  is  now,  in  consequence  of  the  statute  6  &  7  W.  IV.  < 
the  common  form ;  and  may  be  directed  to,  and  execute 
sheriff  of  the  county  of  Durham. 

The  christian  and  surnames  of  the  defendant,  if  knowi 
be  inserted  in  the  writ :  the  surname  only  of  the  defenda 
set  out  therein,  is  insufficient*.  And  where  he  was  dew 
the  process,  and  affidavit  to  hold  to  hail,  by  the  initial 
christian  name  only,  the  courts  would  formerly  have  ord 
bail  bond  to  be  delivered  up  to  be  cancelled,  and  the  defenc 
charged,  upon  entering  a  common  appearance  b.  But  where  a 
ant  named  "  Cocken,"  was  sued  by  the  name  of  "  Cocker"  and 
on  a  writ  in  that  name,  and  gave  a  bail  bond  in  his  rigl 
which  bail  bond  was  afterwards  assigned,  the  declaration  o 
holden  to  be  good,  without  an  averment  that  the  defendant  wa 
by  one  name  as  well  as  the  other0.  And,  by  a  general  rule  < 
courts d,  "  where  the  defendant  is  described  in  the  process,  or 
to  hold  to  bail,  by  initials,  or  by  a  wrong  name,  or  without  a 
name,  the  defendant  shall  not  be  discharged  out  of  custod; 
bail  bond  delivered  up  to  be  cancelled,  on  motion  for  that  pu 
it  shall  appear  to  the  court,  that  due  diligence  has  been  used 
knowledge  of  the  proper  name."  In  the  construction  of  t 
due  diligence  was  holden  to  have  been  used,  in  inquiring  the 
a  defendant,  although  no  inquiries  had  been  made  of  him,  o 
mediate  friends,  or  at  his  house,  or  place  of  business ;  the  d< 
large,  and  the  affidavits  shewing  that  there  was  ground  tc 
might  abscond,  if  he  knew  that  proceedings  were  about  to 
tuted c ;  and  inquiry  of  a  partner  of  the  defendant,  who  j 
wrong  christian  name,  and  at  a  banker's,  where  no  informa 
obtained,  was  deemed  sufficient  diligence  f:  but  where  due  • 
has  not  been  used,  a  defendant  may  be  discharged  out  of  cu 
that  ground  ;  or  on  account  of  his  christian  name  not  being 
the  affidavit  *.     And  now,  by  the  late  act  for  the  further  am 


8  Margetson  v.  Tugghe,  5  DowL  Rep. 
9.     12  Leg.  Obs.  228,  9.  S.  C. 

b  Reynolds  v.  Hani  in,  4  Barn,  &  Aid. 
586.  and  see  Parker  v.  Bent,  2  Dowl.  & 
R.  78.  M'Beath  t».  Chatterley,  id.  237. 
K.  B.  Taylor  v.  Rutherman,  6  Moore, 
264.  C.  P. 

c  Finch  t».  Cocken,  3  Dowl.  Rep.  678. 
1  Gale,  130.  2  Cromp.  M.  &  R.  196. 
f>  Tyr.  Rep.  774.  S.  C. 


d  R.  H.  2  W.  IV.  reg.  I. 
Bam.  &  Ad.  378.  8  Bing 
Cromp.  &  J.  1 76,  7. 

•  Hicks  v.  Mareco,  I  Cromj 
3  Tyr.  Rep.  216.  S.  C. 

f  Udbrook  v.  Phillips,  1  I 
109.  and  see  Rosset  v.  Hartk 
&  M.  415.    I  Har.fc  W.  681. 

K  Anon.  5  Leg.  Obs.  94,  • 
lledalr,  J. 
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aw  *,  &c.  "  in  all  actions  upon  bills  of  exchange  or  promissory 
,  or  other  written  instruments,  any  of  the  parties  to  which  are 
dated  by  the  initial  letter  or  letters,  or  some  contraction  of  the 
ian  or  first  name  or  names,  it  shall  be  sufficient,  in  every  qffi- 
to  hold  to  bail,  and  in  the  process  or  declaration,  to  designate 
person  by  the  same  initial  letter  or  letters,  or  contraction  of 
iristian  or  first  name  or  names,  instead  of  stating  the  christian 
st  name^or  names  in  full." 

writ  of  capias,  and  copy  thereof,  and  writs  which  purport  to  be  Defendant's  re- 
nuance  of  the  capias,  must  state  the  place  where  the  defendant  *f 'abode?'  ** 
;  and  if  that  be  unknown,  the  place  where  he  is  supposed  to  re- 

And  the  actual  or  supposed  place  of  his  residence  must  be 
In  that  part  of  the  body  of  the  writ  prescribed  by  the  schedule 
statute  2  W.  IV.  c.  39,  No.  4  c :  Therefore,  where  the  defend- 
i  described  as  "  T.  S.  a  clerk  in  the  army  pay  office,  Somerset 

in  the  city  of  Westminster,  and  county  of  Middlesex"  this  was 
not  to  be  a  sufficient  description  of  his  residence,  in  a  capias6. 
defendant's  place  of  residence  be  not  inserted  in  the  writ  of 
it  may  be  set  aside,  at  the  instance  of  the  defendant,  though  his 
ice  be  stated  in  the  copy  of  the  writ e  ;  and  it  is  not  sufficient 
•rse  it  on  the  writ,  or  copy  thereof f.  But  it  is  not  necessary  to 
particular  description  of  the  defendant's  place  of  residence  in 
>cess  i :  a  place  at  which  he  may  be  expected  to  be  found  is 
ntt;  and  it  does  not  appear  that  the  same  degree  of  particu- 
8  required  in  the  writ  of  capias ,  as  in  the  writ  of  summons  h : 
ore,  a  description  of  the  defendant  in  the  capias,  as  of  Kent 
in  the  county  of  Surrey,  without  the  number  of  the  house,  or 
where  situate,  has  been  deemed  sufficient  *.     So,  he  may  be  de- 


4W.  IV.c.  42.  §  12. 
ertt  v.  Wedderburne,  1  Bing. 
Ante,  66,  84.  and  see  Hill  v. 
4  Dowl.  Rep.  163.  1  Gale,  185.  2 
tf.AR.807.  10Leg.Obs.509, 
Rotfe  v.  Swann,    1  Meeson  & 

1  Tyr.  &  G.  665.  5  DowL  Rep. 
*.   Ward  v.  Watt,  Id.  94. 
Iredge  p.  Roe,  1  Bing.  N.  R.  6. 
e  p.  Swann,  (or  Swain,)  I  Meeson 
5.     1  Tvr.  &  G.  665.     5  Dowl. 
.     12  Leg.  Obs.  213.  S.  C. 
;  (or  Price)  v,  Huxley,  2  Dowl. 
.    2  Cramp.  &  M.  211.    4Tyr. 


Rep.  68.     7  Leg.  Obs.  SI  7.  S.  C 

f  Lindredge  v.  Roe,  1  Bing.  N.  R.  6. 

1  Welsh  t>.  Langford,  2  Dowl.  Rep. 
498.  8  Leg.  Obs.  830.  S.  C.  Buffle  p. 
Jackson,  2  DowL  Rep.  505.  8  Leg.  Obs. 
380.  S.  C.  per  Taunton,  J.  and  see  Jelks 
v.  Fry,  3  Dowl.  Rep.  37.  French  v. 
Gregson,  9  Leg.  Obs.  138,  9.  S.  C.  per 
Littledale,  J. 

h  Buffle  v.  Jackson,  2  Dowl.  Rep.  505. 
8  Leg.  Obs.  380.  S.  C.  per  Taunton,  J. 

1  Webb  v.  Lawrence,  2  Dowl.  Rep.  81. 
I  Cromp.  M.  &  R.  806.  S  Tyr.  Rep. 
906.     6  Leg.  Obs,  461.  &  C. 
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Nature  of 
action. 


scribed  as  of  his  late  place  of  residence  * ;  or,  if  a  prisoner,  as  of  the  gad 
in  which  he  is  in  custody  b :  and  a  variance  between  the  description 
of  the  defendant's  residence  in  the  affidavit  of  debt  and  the  capiat,  k 
immaterial  c.     It  is  an  unsettled  point,  whether  it  is  necessary  to  •fate' 
in  the  capias,  the  county  in  which  a  defendant  is  supposed  to  rends*. 
In  describing  the  nature  of  the  action,  the  forms  in  the  schedule  to 
the  statute  must  be  strictly  observed.    These  forms,  we  have  seen0, are 
applicable  only  to  actions  of  assumpsit  and  debt;  and,  in  assumpsit,  the 
action  must  be  described  as  an  action  on  promises,  and  not  as  an  action 
of  trespass  on  the  case,  or  of  trespass  on  the  case  upon  promise*  i 
Therefore,  where  the  writ  of  capias  was  in  an  action  on  the  case,  sad 
the  affidavit  to  hold  to  bail  was  for  goods  sold  and  delivered,  and  As 
amount  of  the  debt  was  indorsed  on  the  writ,  the  court  held  that  the 
arrest  was  irregular,  and  that  the  defendant  was  entitled  to  be  ds* 
charged  out  of  custody  f.    So,  where  the  defendant  having  been  beM 
to  bail  on  a  capias,  which  described  the  action  as  an  action  of  trespest 
on  the  case,  and  the  arrest,  as  appeared  by  indorsement  on  the  writ 
was  for  a  debt  of  1200/.,  the  court  cancelled  the  bail  bond,  upon  the 
defendant's  entering  a  common  appearance*.     But  bail  cannot  affty 
to  set  aside  the  capias  against  their  principal,  on  the  ground  of  iW 
action  being  described  therein  as  an  action  of  trespass  on  the  case  apOB 
promises h :     And  such  a  capias  being  irregular  only,  and  not  voU 
the  mistake  must  be  taken  advantage  of,  by  an  application  to  set  it 
aside  for  irregularity  h. 


a  Hill  v.  Harvey,  4  Dowl.  Rep.  163. 
2  Crorop.  M.  &   R,  307.     1   Gale,  185. 

10  Leg.  Obs.  509,  10.  S.  C. 

b  Loveitt  v.  Hill,  4  DowL  Rep.  579. 

1 1  Leg.  Obs.  356,  7.  S.  C.  per  LUtledale, 
J. 

'  Buffle  v.  Jackson,  2  Dowl.  Rep.  505. 
8  Leg.  Obs.  380,  81.  S.  C.  per  Taunton,  3. 

d  Bosler  v.  Levy,  (or  Border  v.  Levi,) 
I  Bing.  N.  R.  362.  1  Scott,  270.  3 
Dowl.  Rep.  150.  9  Leg.  Obs.  206.  S.  C. 
On  this  point  Mr.  Justice  LitUedale  was 
of  opinion,  that  if  the  defendant's  residence 
be  sufficiently  described  in  &  capias,  with 
the  exception  of  the  county,  that  defect  is 
supplied  by  the  direction  of  the  writ  to  the 
sheriff;  Ferring  v.  Turner,  3  Dowl.  Rep. 
16.  and  Tindal,    Ch.  J.  and    Gatelee,   J. 


were  of  the  same  opinion,  in  the  cue  sf 
Bosler  v.  Levy  above  referred  to;  W 
Vaughan,  J.  anABosanquet,  J.  were  oft 
different  opinion. 

•  Ante,  68. 

f  Barker  v.  Weedon,  1  Cromp.  M<  * 
R.  396.  4  Tyr.  Rep.  860.  2  DowL  R? 
707.  S.  C. 

8  Richards  v.  Stuart,  10  Bing.  319.  * 
Moore  &  S.  774.  2  Dowl.  Rep.  75* 
S.  C. 

h  Gurney  v.  Ilopkinson,  1  Cromp.  " 
&  R.  587.  6  Tyr.  Rep.  811.  8  D^ 
Rep.  189.  S.  C.  and  see  Ward  v.  Tm* 
mon,  1  Ad.  &  £.  619.  4  Nev.  &M.87& 
S.  C.  Cooper  v.  Wheale,  4  DowL  Bef 
281.  1  Har.  &  W.  525.  11  Leg.  #* 
138,  4.  S.  C. 
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it  of  capias  must  bear  dmU  on  the  day  on  which  it  it  issued*;   Date  and  teste 

nf  twit 

uisite,  we  have  seen  b,  is  not  satisfied  by  a  day  being  indorsed 
rit :  and  the  omission  of  the  day  of  the  month  in  die  teste 
py  of  the  writ,  though  the  month  itself  is  named,  is  fatal c. 

must  be  tested  in  the  name  of  the  Lord  Chief  Justice,  or 
ef  Baron,  of  the  court  from  which  it  issues ;  or,  in  case  of  a 
►f  such  office,  then  in  the  name  of  a  senior  puisne  judge  of 
court11 ;  and,  by  the  terms  of  ite,  is  to  be  returned  by  the  When  to  bere- 
fcc  immediately  after  the  execution  thereof:  but  it  is  not 
,  for  the  purpose  of  outlawry,  or  waiver,  if  the  same  be  re- 
ithin  less  than  fifteen  days  after  the  delivery  thereof  to  the 
r  other  officer  to  whom  the  same  shall  be  directed  f. 
vrandum  is  required  to  be  subscribed  to  the  writ,  stating  that  Memorandum 
s  executed  within /our  calendar  months  from  the  date  thereof,  t0%     su  9cn 
;  the  day  of  such  date,  and  not  afterwards  *.    And  the  fol-   Warning  to  de- 
rnrmng h   to  the  defendant  must  be  thereunder  written,  or  f<niduit  on* 
thereon :   1.  If  a  defendant,  being  in  custody,  shall  be  de- 
i  this  writ,  or  if  a  defendant,  being  arrested  thereon,  shall  go 

for  want  of  bail,  the  plaintiff  may  declare  against  any  such 
i,  before  the  end  of  the  term  next  after  such  detainer  or 
ad  proceed  thereon  to  judgment  and  execution  * :  2.  If  a  de- 
being  arrested  on  this  writ,  shall  have  made  a  deposit  of 
according  to  the  statute  7  &  8  Geo.  IV.  c.  71.  and  shall  omit 
a  common  appearance  to  the  action,  the  plaintiff  will  be  at 
>  enter  a  common  appearance  for  the  defendant,  and  proceed 
to  judgment  and  execution  k :  3.  If  a  defendant,  having  given 
the  arrest,  shall  omit  to  put  in  special  bail,  as  required,  the 
may  proceed  against  the  sheriff,  or  on  the  bail  bond  1 :  4.  If 
ant,  having  been  served  only  with  this  writ,  and  not  arrested 
shall  not  enter  a  common  appearance  within  eight  days  after 
rvice,  the  plaintiff  may  enter  a  common  appearance  for  such 

at,  and  proceed  thereon  to  judgment  and  execution m.     The  Jndonemenu 

on* 

1  which  the  defendant  is  to  be  arrested  and  holden  to  special 

2  W.  IV.  c.  SO.  §12,  '  For  the  proceedings  in  actions  against 
•  ?0.  prisoners  in  custody  of  the  sheriff  &c  see 
og  v.  Turner,  S  Dowl.  Rep.  15.  Tidd  Prac.  9  Ed.  841,  &&,  and  against 
2  W.  IV.  c.  39.  $  12.  those  in  cutofty  of  the  marshal  or  war- 

1  thereto,  No.  4.  den,  post,  Chap.  XV. 

2  W.  IV.  c.  S0.  $.*.  *  PoU,  Chap.  XII. 
L  tamiii,  No.  4.     Append,  to  »  Post,  Chap.  XIII. 

iat&  p.  274.  m  Post,  Chap.  XII. 
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f  Proceedings  in 
default  of  ap- 
pearance* or 
special  bail. 


Issuing,  signing, 
and  sealing  ca- 
jnas. 

Pwecipc  for. 


Affidavit  of 
cause  of  action. 


Delivery  of 
capias,  with 
copies  thereof, 
&c.  to  sheriff) 
&c. 


bail*  by  affidavit  or  judge's  order,  must  also  be  indorsed  on  the  writ »; 
with  the  name  and  place  of  abode  of  the  plaintiff,  or  his  attorney,  by 
whom  the  same  was  issued  b,  and  the  amount  of  the  debt  and  coats 
claimed  by  the  plaintiff0.     It  also  seems,'  that  the  place  of  abode  and 
addition  of  the  party  against  whom  the  writ  issues,  or  such  other  de- 
scription of  him  as  the  plaintiff's  attorney  or  agent  may  be  able  to 
give,  should,  at  least  in  the  King's  Bench,  be  indorsed  on  the  writ4. 
And  there  is  a  clause  in  the  uniformity  of  process  act*,  that  *f  all  sock 
"  proceedings  as  are  mentioned  in  any  writ,  notice,  or  warning,  issued  ' 
"  under  that  act,  shall  and  may  be  had  and  taken,  in  default  of  the  de- 
"  fendant's  appearance,  or  putting  in  special  bail,  as  the  case  may  be." 

The  writ  of  capias  is  issued  by  the  proper  officer ;  and  signed,  and 
sealed,  in  like  manner  as  the  writ  of  summons  f,  or  distringas*:  sod, 
at  the  time  of  issuing  it,  the  plaintiff's  attorney,  we  have  seen  b,  shodd 
deliver  to  the  officer  by  whom  it  is  issued,  a  praecipe  *,  or  note  of  in- 
structions, stating  the  county,  nature  of  the  writ,  names  of  the 
ties,  and  cause  of  action,  concisely,  with  the  name  of  the 
attorney,  and  date.  But  where  the  praecipe  did  not  disclose  that  die 
capias  was  indorsed  "  Bail  by  affidavit  for  600/.",  the  court  held  the 
omission  not  to  be  a  ground  for  setting  aside  the  capias*.  And  die 
mere  fact  of  &  praecipe  not  being  to  be  ibund,  is  no  ground  for  setting 
aside  proceedings  to  outlawry,  if  it  be  sworn,  that  a  prcecipe  was  a* 
one  time  left  in  the  office *.  In  bailable  cases,  it  is  usual  to  make  an 
affidavit  of  the  cause  of  action,  at  the  time  of  issuing  the  writ,  sod  to 
indorse  the  sum  sworn  to  thereon. 

The  writ  of  capias  being  sued  out,  should  be  delivered  to  the 
sheriff,  or  other  officer  or  person  to  whom  it  is  directed;  and  so 


»  Sched.  to  stat  2  W.  IV.  c.  39.  No. 
4,  5.  Append,  to  Tidd  Sup.  1883.  p.  274. 
and  see  slat.  12  Geo.  I.  c.  29.  §  2.  which 
was  formerly  considered  as  merely  di- 
rectory to  the  sheriff,  and  did  not  avoid 
the  process,  when  the  sum  sworn  to  was  not 
indorsed  upon  it.  Tidd  Prac,  9  Ed.  159. 
Slip,  thereto,  1 830,  p.  65.  Dorrington  v. 
Bricknell,  11  Moore,  445.  Martin  (or 
Evans)  v.  Bidgood,  12  Moore,  236.  4 
Bing.  63.  S.  C.  As  to  the  effect  of  this 
indorsement  in  evidence,  see  Brown  v. 
Dean,  5  Barn.  &  Ad.  848.  2  Nev.  &  M. 
316.  S.  C.  As  to  the  practice  of  holding 
the  defendant  to  special  bail,  by  order  of  a 
judge,  see  Tidd  Prac.9  Ed.  166  :  And  for 


the  forms  of  affidavits  for  that  purpose 
Append,  thereto,  Chap.  X.  §  86. 80;  n** 
of  the  judge's  order  thereon,  id.  §  87. 

b  Ante,  70. 

e  Post,  100,  101.  Append,  to  Tidd  *** 
1833,  p.  274. 

4  Append,  to  Tidd  Sup.  1833,  p.  ^ 

e  Stat.  2  W.  IV.  c.  39.  §  16. 

f  Ante,  71. 

8  Ante,  80. 

b  Ante,  72. 

i  Append,  to  Tidd  Sup.  1833,  p.  #*• 

k  Usborne  v.  Pennell,  10  Bing.  &•  * 
Moore  &  S.  431.  2  Dowl.  Rep.  801.  *& 

'  Probert  v.  Rogers,  8  DowL  Rep. ,l6" 


] 
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many  copies  thereof  should   be  delivered  to   him,    together   with 
every  memorandum,  or  notice,  subscribed  thereto,  and  all  indorse- 
ments thereon,  as  there  may  be  persons  intended  to  be  arrested 
tbereon,   or  served  therewith s :  which  copies  should  strictly  cor- 
fespond  with  the  writ  of  capias :  Therefore,  where  the  copy  differed 
a  date  from  the  writ,  the  court  refused  to  allow  it  to  be  amended, 
but  set  aside  the  service,  and  directed  the  defendant  to  be  discharged, 
on  entering  a  common  appearance  b.     So  the  party  was  discharged, 
where  the  writ  was  directed  to  the  sheriff*,  and  a  copy  served  upon 
trim,  directed  to  the  sheriff  of  London  c.    And  the  court,  in  one  cased, 
went  so  far  as  to  discharge  the  defendant,  where  the  copy  of  the 
capiat  served  upon  him,  was  directed  to  the  sheriff  of  Middesex, 
instead  of  Middlesex :  but  this  decision  was  afterwards  disapproved 
of  by  the  court6;  and  from  other  cases  it  seems,  that  the  court  will 
not  aet  aside  the  copy  of  a  writ  of  capias,  served  on  the  defendant,  on 
iceount  of  any  trifling  variance,  which  does  not  affect  the  sense,  and 
is  not  calculated  to  mislead  the  defendant f. 

If  the  defendant  cannot  be  taken  on  the  writ  of  capias,  the  sheriff, 
4B  being  required  to  return  it,  by  order  of  the  court  or  a  judge, 
Aonld  return  non  est  inventus*;  and  thereupon,  the  plaintiff  may 
*4er  sue  out  an  altos',  and  afterwards,  if  necessary,  a  pluries  capias, 
fo  wresting  the  defendant,  or  issue  an  exigi  facias,  and  proceed  to 
outlawry.  And,  except  for  the  purpose  of  preventing  the  effect 
°f  the  statute  of  limitations,  or  of  proceeding  to  outlawry,  a  capias 
Deed  not  be  returned,  previously  to  issuing  an  alias\    There  is  a 


Correspondence 
of  copies  with 
writ  of  capiat* 


Proceedings, 
when  defendant 
cannot  be  ar- 
rested. 


'  Stat  2  W.  IV.  c  39.  §  4.  Ante, 
»,90. 

'  Byfield  v.  Street,  S  Moore  &  S.  406. 
10  Blag.  27.    2  DowL  Rep.  739.  S.  C. 

*  Nicol  v.  Boyn,  10  Bing.  SS9.  3 
Uoore  &  S.  812.  2  DowL  Rep.  761. 
^C.;  and  see  Barker  v.  Weedon,  2  DowL 

V  707.     1  Cromp.  M.  &  R.  396.    4 

V  Rep,  860.  S.  C;  bat  see  Clutterbuck 
*•  Wiseman,  {or  Wfldinan,)2  Cromp.  &  J. 
f,S.   2  Tyr.  Rep.  276.  S.  C 

4  Hodgkinson  v.  Hodgkinson,  3  Nev. 
4  M.  564.  1  Ad.  &  E.  533.  2  Dowl. 
%U5.  8  Leg.  Obs.  415.  S.  C;  and 
**  Barker  v.  Wcedon,  1  Cromp.  M.  & 
*•  M6.  4  Tyr.  Rep.  860.  2  DowL 
H  707.  S.  C;  but  see  Colston  v.  B*» 
^  S  DowL  Rep.  253.     Same  v.  Same, 


5  Tyr.  Rep.  511.  Sutton  v.  Burgess,  1 
Cromp.  M.  &  R.  770.  5  Tyr.  Rep.  320. 
1  Gale,  1 7.  S.  C.  temb.  contra. 

•  Colston  v.  Berens,  (or  Berends,)  3 
DowL  Rep.  253.  1  Cromp.  M.  &  R. 
833.  S.  C.  Sutton  v.  Burgess,  1  Cromp. 
M.  &  R.  770.  5  Tyr.  Rep.  320.  8 
DowL  Rep.  489.     1  Gale,  17.  S.  C. 

f  Pocock  v.  Mason,  1  Scott,  51.  1 
Bing.  N.  R.  245.  9  Leg.  Obs.  109.  S.  C. 
Sutton  v.  Burgess,  1  Cromp.  M.  &  R. 
770.  5  Tyr.  Rep.  320.  3  DowL  Rep. 
489.  1  Gale,  17.  S.  C.  Cooper  v. 
Wheale,  4  Dowl.  Rep.  281.  1  Har.  &  W. 
525.     1 1  Leg.  Obs.  133,  4.  S.  C. 

*  Append,  to  Tidd  Sup.  1833,  p.  286. 

h  Gregory  v.  Des  Anges,  8  Bing.  N.  R. 
85. 
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ALIAS   AND    PLUMES   CAPIAS. 


Alias  »nd  pru- 
nes capiat. 


clause  however,  in  the  uniformity  of  process  act*,  that  " 
"  therein  contained  shall  subject  any  person  to  outlawry,  or 
"  who,  by  reason  of  any  privilege,  usage,  or  otherwise,  may 
"  law  be  exempt  therefrom." 

The  writs  of  alias  and  pluries  capias  are  non  omittas  writs,  < 

to  the  sheriff,  or  other  officer  by  whom  they  are  to  be  ex 

commanding  him,  (as  before,  or  theretofore,  he  had  been  comv 

May  be  directed  to  take  the  defendant,  &c.  (as  in  the  first  writ  of  capias) :  As 

another  county.    general  TV^e  0I*  *11  ^e  courts  b,  *«  any  alias  or  pluries  writ  o1 

"  may  be  directed  to  the  sheriff  of  any  other  county ;  the  pla 

"  such  case,  referring  to  the  preceding  writ  or  writs,  as  dire 

Forms  of.  "  the  sheriff  to  whom  they  were  in  fact  directed6.    The  f< 

these  writs  are  given  in  the  rule  d,  and  will  be  found  in  the  A 

to  the  third  Supplement6 :  and  there  should  be  the  like  mema 

How  issued,  &c.  warning,  and  indorsements  thereon,  as  on  the  first  writ.     The 

are  issued,  on  proper  praecipes* ;  and  signed,  sealed,  and  exec 
Alias  capias  un-  like  manner  as  the  first  writ  of  capias.  But  it  has  been  determin 
plaintiff  does  not  ^  a  wr^  OI"  capias  be  issued,  on  an  affidavit  of  debt,  into  one 
proceed  on  first    an^  no  proceeding  be  taken  thereon,  the  plaintiff  need  not  i 

alias  capias ;  but  another  original  writ  of  capias  may  be  issi 
another  county,  on  the  same  affidavit*.  Where  the  plaintiff  hi 
menced  his  action  by  bill  of  Middlesex,  with  a  view  of  sav 
statute  of  limitations,  before  the  uniformity  of  process  act  ca 
force,  and  afterwards  continued  it,  by  alias  and  pluries  bills  < 
dlesex,  the  court  of  King's  Bench  directed  the  signer  of  1 
sign  a  pluries  bill  of  Middlesex,  issued  after  the  statute  3  &  4 
c.  67 h.  And  a  capias  issued  after  the  uniformity  of  proce 
upon  an  affidavit  sworn  previously  to  the  passing  of  that  act,  be 
deputy  signer  of  the  bills  of  Middlesex,  is  not  irregular  k.    S< 


writ 


'  Stat.  2  W.  IV.  c.  39.  §  19.  And  as 
to  the  exemption  from  outlawry  or  waiver, 
see  Tidd  Prac.  9  Ed.  181. 

b  R.  M.  3  W.  IV.  reg.  6.  4  Barn.  & 
Ad.  3.  9  Bing.  444.  1  Cromp.  &  M. 
3.  By  this  rule  it  appears,  that  the  alias 
and  pluries  capias  are  made  to  answer  the 
purpose  of  testatum  writs. 

c  Append,  to  Tidd  Sup.  1833.  p.  277. 

*  R.  M.  3  W.  IV.  reg.  7.  4  Barn.  & 
Ad.  3.     9  Bing.  445.     1  Cromp.  &  M.  3. 

'  Append,  to  Tidd  Sup.  1833.  p.  277. 

'  H.  ib. 


8  Rod  well  v.  Chapman,  1  Cro 
70.  1  Dowl.  Rep.  634.  1  1 
41.  (a.)  S.  C.  and  see  Dunne 
ing,  4  Moore  &  S.  450.  10  B 
2  Dowl.  Rep.  803.  S.  C. 

h  Finney    (or    Firnie)    v.   J 
2  Nev.  &  M.  804.     5  Barn.  & 
7  Leg.  Obs.  139,  40.  S.  C.  and 
enson  v.  Teaguc,    1  Cromp.  M.  I 
4  Tyr.  Rep.  450.  S.  C. 

*  2  W.  IV.  c.  39. 

k  Young  v.  Beck,  1  Cromp.  J 
448.     5  Tyr.  Rep.  24.     Beck  u 
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lea*,  where  a  capias  into  Sussex  was  issued,  upon  an 
d  with  the  filacer  for  that  county,  and  returned  nan  est 
te  court  held,  that  an  alias  caputs  might  be  issued  by  con* 
6  another  county,  on  the  same  affidavit  ».  * 

of  exigi  facias,  and  process  of  outlawry,  as  now  used,  Proceedings  to 
I  on  the  statute  2  W.  IV.  c.  39  b;  by  which  it  is  enacted,  waiveT.Tnmesne 
die  return  of  nan  est  inventus,  as  to  any  defendant  against  ProceM- 
:h  writ  of  capias  shall  have  been  issued,  and  also  upon  the 
'■  now  est  inventus  and  nulla  bona,  as  to'  any  defendant 
horn  such  writ  of  distringas  as  thereinbefore  mentioned 
\  issued,  whether  such  writ  of  capias  or  distringas  shall 
sd  against  such  defendant  only,  or  against  such  defendant 
tther  person  or  persons,  it  shall  be  lawful,  until  otherwise 
for,  to  proceed  to  outlaw  or  waive  such  defendant,  by 
xigi  facia* ',  and  proclamation  d,  and  otherwise,  in  snch 
une  manner  as  may  now  be  lawfully  done  upon  the  return 
t  inventus  to  a  pluries  writ  of  capias  ad  respondendum, 
er  an  original  writ  • :  Provided  always,  that  every  such 
tigent,  proclamation,  and  other  writ  subsequent  to  the 
pias  or  distringas,  shall  be  made  returnable  on  a  day 
term ;  and  every  such  first  writ  of  exigent  and  proclama- 
bear  teste  on  the  day  of  the  return  of  the  writ  of  capias  f, 
rat,  whether  such  writ  be  returned  in  term  or  in  vacation ; 
subsequent  writ  of  exigent  and  proclamation  shall  bear 
te .day  of  the  return  of  the  next  preceding  writ*:  and  no 


880.  S.  C.  but  tee  Same  v. 
.  Rep.  462.  8  Leg.  Obs. 
!ni. 

Potter,  10  Bing.  441.  4 
78.  2  DowL  Rep.  785. 
il  v.  Chapman,  1  Cromp. 
DowL  Rep.  634.  1  Tyr. 
S.  C.     Richards  v.  Stuart, 

Nkrbolaonv.  Lemao,  (Le- 
,)  2  DowL  Rep.  296.  4 
I.  2  Cromp.  &  JVI.  469. 
i  v.  Harding*  4  Moore  & 
ag.  553.  2  Dowl.  Rep. 
tnsden  v.  Maugham,  1  Tyr. 

Cromp.   M.  &  R.   6S4. 

4  DowL  Rep.  403.     11 

S.  C-     Rock  v.  Johnson, 
43.     4  DowL  Rep.  405. 


1 1  Leg.  Obs.  470,  71.  S.  C.    Tidd  Prac. 
9  Ed.  154.  180. 

*»  §5. 

c  Append,  to  Tidd  Sup.  1833.  p.  277, 8. 

fl  Id.  278,  9. 

•  For  the  mode  of  proceeding  to  out- 
lawry, or  waiver,  on  an  original  writ,  be- 
fore the  statute  2  W.  IV.  c.  39.  see  Tidd 
Prac.  9  Ed.  130,  &c. 

f  The  writ  of  capias  not  being  return- 
able on  any  particular  day,  the  first  writ  of 
exigent  and  proclamation,  must,  it  seems, 
bear  teste  on  the  day  on  which  the  sheriff 
makes  his  return  to  the  writ  of  capias. 

1  For  the  teste  and  return  of  writs  of 
exigi  facias,  and  proclamation,  &c.  before 
the  statute  2  W.  IV.  c.  39.  see  Tidd  Prac. 
9  Ed.  132,  3. 
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Outlawry,  or 
waiver,  after 
judgment. 


"  such  writ  of  capias  or  distringas  shall  be  sufficient,  for  the  purpose 
"  of  outlawry  or  waiver,  if  the  same  be  returned  within  less  thin 
"fifteen  days  after  the  delivery  thereof  to  the  sheriff,  or  other  officer 
"  to  whom  the  same  shall  be  directed."  a    In  proceeding  to  outlawry, 
the  writ  of  capias  may  be  directed  to  the  sheriffs  of  London*  although 
the  defendant  reside  in  a  distant  county b :  and  it  is  no  objection, 
that  the  writ  of  capias  appears  to  have  been  returned  nan  est  inventus, 
before  the  four  months  expired,  it  being  so  done  by  order  of  a  judge, 
which  need  not  be  noticed  on  the  writ c.     In  the  Common  Pleas,  k  ii 
not  necessary  that  a  pluries  capias  should  be  stamped  by  the  clerk  of 
the  warrants,  to  authorize  the  exigenter  to  make  out  an  exigent4.  And 
.the  exigent  is  not  a  writ  within  the  meaning  of  the  twelfth  section  of 
the  uniformity  of  process  act  *,  which  directs  that  every  writ,  issued 
by  authority  of  that  act,  shall  bear  date  on  the  day  on  which  the  suae 
shall  be  issued  f.     Where,  to  a  special  capias  utlagatum,  the  sheriff  re- 
turned an  inquisition,  finding  that  the  defendant  was  a  beneficed  clergy- 
man, having  no  lay  fee,  the  court  of  Exchequer,  upon  motion,  awarded 
a  writ  of  sequestration,  upon  reading  the  transcript  of  the  outlawry 
and  inquisition  *.     But  where,  to  a  writ  of  capias  utlagatum,  the  she- 
riff returned  that  the  defendant  had  no  goods,  nor  any  lay  fee,  withst 
his  bailiwick,  but  that  he  was  a  beneficed  clergyman,  without  stating 
the  name  or  situation  of  the  benefice,  the  court  refused  a  writ  of 
sequestration ;  but  suggested  a  motion  for  a  rule,  calling  upon  the 
sheriff  to  amend  his  return  h. 

By  the  uniformity  of  process  act  it  is  enacted,  that  "  after  judg- 
ment given  in  any   action  commenced  by  writ   of   summons  or 
capias,  under  the  authority  of  that  act,  proceedings  to  outlawry 
"  or  waiver  may  be  had  and  taken,  and  judgment  of  outlawry  or 


« 


«» 


*  Slat  2  W.  IV.  c.  39.  §  5.  And  for 
the  teste  and  return  of  process  by  original, 
before  the  statute  2  W.  IV.  c.  39.  see 
Tidd  Prac.  9  Ed.  107.  129,  30;  of  the 
capiat  quart  clausum  /regit,  in  the  Com- 
mon Pleas,  id.  153  ;  and  of  process  in  the 
Exchequer,  id.  1 57. 

b  Morris  v.  Davies,  4  Dowl.  Rep.  317. 
1  Har.  &  W.  513.    1 1  Leg.  Obs.  101,  2. 

S.  C 

e  Lewis  v.  Davison,  1  Cromp.  M.  & 
R.  655.  658.  5  Tyr.  Rep.  198.  3  Dowl. 
Rep.  272.  274,  5.  S.  C 

<  R.  H.  2  W.    IV.  rrg.  I.   §  91.     3 


Barn.  &  Ad.  388.  8  Bing.  303.  2  Cromp 
&  J.  195.;  but  aeeR.  H.  2&  3 &.& 
R.  H.  14  &  15  Car.  II.  reg.  U.  C  P- 

c  2  W.  IV.  c.  39.     Jnte,  70. 

1  Lewis  v.  Davison,  1  Cromp.  M-  * 
R.  658.  5  Tyr.  Rep.  198.  S  Do*1 
Rep.  275.  S.  C 

*  Rex  v.  Hind,  1  Cromp.  &  J.  S89, 
1  Dowl.  Rep.  286.  In  re  Himfe,  1  TP' 
Rep.  347.  S.  C  Rex  r.  Armstrong*5 
Dowl.  Rep.  760.  2  Cromp.  M.  *  ** 
205.  5  Tyr.  Rep.  752.  10  Leg.  &* 
348.  S.  C. 

h  Rex  v.  Powell,  1  MceMin  &  W.  S*1' 
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reiver  given,  in  such  manner,  and  in  such  cases,  as  may  now  be 
lawfully  done  after  judgment,  in  an  action  commenced  by  original 
writ*:  Provided  always,  that  every  outlawry,  or  waiver,  had  under  Vacating, or **- 
the  authority  of  that  act,  shall  and  may  be  vacated  or  set  aside,  by     ng 
writ  of  error  or  motion,  in  like  manner  as  outlawry  or  waiver, 
•oundecL  on  an  original  writ,  may  now  be  vacated  or  set  aside."5 
fffcere  a  bailable  capias,  upon  which  a  defendant  was  outlawed,  had 
tan  issued  upon  a  defective  affidavit,  the  court,  on  motion,  reversed 
the  outlawry,  on  payment  of  costs,  the  defendant  entering  a  common 
appearance c.     And  where  the  plaintiff,  knowing  that  the  defendant 
wm  abroad,  and  that  he  was  represented  by  an  attorney  in  this 
country,  without  making  any  application  to  the  attorney,  sued  out  a 
ctyisi  against  the  defendant,  with  orders  to  the  sheriff  to  return  non 
at  modus,  and  then  proceeded  to  outlawry,  the  court,  upon  an 
sfkrit  of  these  facts,  set  aside  the  outlawry,  with  costs  d.     But  the 
court  will  not  set  aside  the  proceedings  to  outlawry  on  motion,  unless 
die  application  be  made  shortly  after  the  defendant  has  notice  of  the 
objection6. 

In  the  Exchequer,  the  defendant  could  not  formerly  have  been  Io  Exchequer. 
osUiwed,  as  the  plaintiff  could  not  proceed  therein  by  original  writf ; 
fat  this  may  now  be  done,  by  the  statute  2  W.  IV.  c.  39.  §  5* :  and  Filazer,  &c.  by 
it  it  declared  thereby,  that  "for  the  purpose  of  proceeding  to  out-  w  omaPpoin 
44  lurry  and  waiver,  upon  writs  of  capias  or  distringas  returnable  in 
"the court  of  Exchequer,  it  shall  and  may  be  lawful   for  the  Lord 
14  Chief  Baron  of  the  said  court,  and  he  is  thereby  required,  to  ap- 
M  point  from  time  to  time  a  fit  person,  holding  some  other  office  in 
41  the  said  court,  to  execute  the  duties  of  a  filazer,  exigenter,  and 
44  clerk  of  the  outlawries,  in  the  same  court."  h 


For  the  mode  of  proceeding  to  out- 
fitter judgment,  see  Tidd  Prac.  9 
**•  131.  1028.  And  for  the  form  of  a 
*"*  of  crigi  facias  for  that  purpose,  see 
*f>rtad.  to  lldd  Sufu  1883.  p.  279. 

k  Stat.  2  W.  IV.  c  39.  $  6.  And  for 
^  ttauner  of  reversing  an  outlawry,  by 
***  of  error  or  motion,  see  Tidd  Prac.  9 
**  138,  &c. 

e  Hmilditch  e.  Swinfen,  3  Scott,  170. 
*  *W  Rep.  37.  S.  C 

Rgon  v.  Drummond,  1  Bing.  N.  R. 


354.     1  Scott,  264.  S.  C 

•  Anderdon  v.  Alexander,  (or  Hum- 
phrey,) 2  Dowl.  Rep.  267.  7  Leg.  Obt 
110.  S.  C. 

r  Horton  v.  Peake,  1  Price,  309.  Tidd 
Prac.  9  Ed.  38.  132. 

1  2  Dowl.  Rep.  42.  (a.) 

h  Sut  2  W.  IV.  c.  39.  J  7.     And  as 

to  the  present  and  future  appointment  of 

JUazcr,  and  clerk  of  the  errors,  in  the  court 

of  Exchequer,  see  staL  2A3W.  IV.  c. 

110.  §§4.9. 


OF   INDORSEMENTS   ON   PROCESS.  97 

trot  thereon,  should,  before  the  service  or  execution  thereof,  be  sub* 
Kribedor  indorsed  with  the  name  of  the  attorney,  clerk  in  court,  or 
nbhor,  written  in  a  common  legible  hand,  by  whom  such  writ,  &c. 
respectively  were  sued  forth  ;  and  where  such  attorney,  &c.  was  not 
tk  person  immediately  retained  or  employed  by  the  plaintiff,  then  also 
with  the  name  of  the  attorney,  &c,  so  immediately  retained  or  em- 
ployed, to  be  subscribed  or  indorsed  and  written  in  like  manner." 
%  a  subsequent  statute*,  where  bailable  process  was  issued  by  the 
photo?  in  his  own  person,  the  sheriff  was  required  not  to  execute 
the  same,  unless  delivered  by  an  attorney,  &c,  and  indorsed  with  his 
name  and  place  of  abode.  And  now,  by  the  statute  2  W.  IV.  c  39. 
"every  writ  issued  by  authority  of  that  act,  shall  be  indorsed  with 
"lb  name  and  place  of  abode  of  the  attorney  actually  suing  out  the 
"  sane ;  and  in  case  such  attorney  shall  not  be  an  attorney  of  the 
"out  in  which  the  same  is  sued  out,  then  also  with  the  name  and 
"  place  of  abode  of  the  attorney  of  such  court,  in  whose  name  such 
"  writ  shall  be  taken  out ;  but  in  case  no  attorney  shall  be  employed 
"far  that  purpose,  then  with  a  memorandum,  expressing  that  the 
u  ame  has  been  sued  out  by  the  plaintiff  in  person,  mentioning  the  city, 
"  town,  or  parish,  and  also  the  name  of  the  hamlet,  street,  and  number 
"of  die  house,  of  such  plaintiff's  residence,  if  any  such  there  be."b 
ft*  statute  seems  to  apply  to  serviceable,  as  well  as  bailable  process  c. 
And,  by  a  general  rule  of  all  the  courts  d,  "  when  the  attorney  actually  Of  countryattor- 
wag  cut  any  writ,  shall  sue  out  the  same  as  agent  for  an  attorney  in  ^  *n  wrUsued 
k  country,  the  name  and  place  of  abode  of  such  attorney  in  the  out  by  aS€0t* 
xxmtry  shall  also  be  indorsed  upon  the  said  writ." 

The  form  of  the  indorsement  required  by  the  schedule  to  the  Form  of  in- 
dttve  statute  *,  to  be  made  on  the  writ  of  summons,  if  no  attorney  be 
SDployed,  is  "  This  writ  was  issued  in  person  by  A.  B,  who  resides  at 
-— .M  But  where  it  appeared  that  the  writ  of  summons  had  been 
ftdorsed  by  the  plaintiff,  who  was  his  own  attorney,  as  having  been 
(toed  by  W.  Y.  of  Nelson  Terrace,  Stoke  Ncrvington,  attorney,  in  per- 
***  this  was  holden  to  be  sufficient ;  although  Nelson  Terrace  was 
tot  his  place  of  residence,  but  where  he  carried  on  his  business  f : 

1  Stat.  7  &  8  Geo.  IV.  c.  71.  $  8.  Ad.  3.    9  Bing.  445.     1  Cromp.  &  M.  4. 

1  8tat  2  W.  IV.  c  39.  §  12.    Ap-  •  No.  4. 

**•  to  TUd  Sup.  1833.  pp.  263.  264.  f  Yardley  v.  Jones,  4  DowL  Rep.  45. 

7**8&  1  Har.  &  W.  332.     10  Leg.  Obs.  526. 

c  GOiod  v.  Carr,  4  Dowl.  Rep.  618.  S.  C. ;  but  see  Lewis  v.  Davison,  1  Cromp. 

1  leg.  Obs.  390.  S.  Cper  PaUeton,3.  M.   &   R.  655.     5  Tyr.  Rep.  198.     3 

4  H.  M.  3  W.  IV.  reg.  9.    4  Barn.  &  Dowl.  Rep.  272.  S.  C.  smb.  contra. 

H 


96 


09    INDORSEMENTS  ON  PKOCEflL 


Attorney  to  de- 
clare, whether 
writ  issued  by 
him,  or  with 
his  authority. 


and  the  court  refuted  to  set  aside  the  copy  of  *  writ  of 
heoause  the  word  "  plaintiff"  was  indorsed  on  die  back  of  the  -writ, 
Instead  of  the  plaintiff's  name  •.  On  a  motion  to  set  aside  m  writ  of  sass- 
mum,  ft  appeared  that  the  name  of  the  firm  to  which  the  attorney  en 
the  record  talonged,  was  indorsed  on  the  writ,  instead  of  the 
himself  merely ;  and  that  the  residence  of  the  attorney  was 
he  4t  Gray's  Tnn,  London,99'  although  no  part  of  Gray's 
London';  which  the  judge  held  to  be  sufficient1*.    So,  where  the  is* 
dorsement  ran  thus :  "  Milne,  Parry,  Mihe  and  Morris, 
Sham,  BiHcficay,"  without  stating  the  christian  names  of  the 
die  court  held  it  to  be  sufficient6.   So,  a  writ  indorsed  wish  the  asssi 
•of  the  iirm  of  the  plaintiff's  attornies,  is  sufficient,  although  sons?  of 
the  persons  whose  names  are  given,  shall  have  quitted  the  bussnas^ 
But  an  indorsement  describing  the  attorney  as  of  u  8outham/H* 
Buildings  M  only,  *s  insufficient e.    And  the  following  indorsement  sal 
also  been  deemed  insufficient:  "  This  writ  was  kitted  by  W.L*  of 
&*.  82,  Great  James  Street,  Bedford  Bom,  ngent  ibr  the  fsaamTIl 
person,  'who  resides  at  Barmouth."  f 

tFhere  is  also  a  clause  in  the  uniformity  of  process  acta,  that  *  awrj 
*"  "attorney  whose  name  shall  be  indoraed  on  any  writ  issued  by  JSJtasf* 
Hl  ity  of  that  act,  shall,  on  demand  in  writing  made  by  or  on  behaVsf 
*  my  defendant,  declare  forthwith,  whether  such  writ  has  been  jswal 
m  tby  liim,  or  with  his  authority  or  privity ;  and  if  he  shall  answer  k 
"  the  affirmative,  then  he  shall  also,  in  case  the  court,  or  any  judged 
"  the  same,  or  of  any  other  court,  shall  so  order  and  direct,  decfcrt' 


*  Hannah  (or  Hennah)  v.  Wyman,  3 
DowL  Rep.  673.  2  Cromp.  M.  &  R. 
239.  5  Tyr.  Rep.  792.  1  Gale,  105. 
S.C. 

*  Engleheart  v.  Eyre  (or  "Edwards),  2 
DowL  Rep.  145.  6  Leg.  Obs.  138.  8.  C. 
per  Patteson,  J. ;  and  see  King  v.  Monk- 
house,  2  DowL  Rep.  221.  4  Tyr.  Rep. 
234.  2  Cromp.  &  M.  314.  S.  C.  Jelks 
v.  Fry,  3  DowL  Rep.  87.  French  ».  Greg- 
son,  9  Leg.  Obs.  138,  9.  S.  C.per  Little- 
dak,  J.  Arden  v.  Jones  (or  Garry),  4 
DowL  Rep.  120.  2  Scott,  186.  1  Hodges, 
197.  10  Leg.  Obs.  199.  S.  C.  Lewis 
r.  Newton,  1  Tyr.  &  G.  72.  1  Gale, 
288.    2  Cramp.  M.  &  R.  732.    4  Dowl. 


Rep.  356.  11  Leg.  Obs.  974.  &  C;** 
see  Constable  v.  Johnson,  1  Cromp.  && 
88.     3  Tyr.  Rep.  231.  S.  C. 

'  Pickmanv.  Collis,  3  DowL  Remits 

d  Hartley  v.  Rodenhurst,  4DowLBcp> 
748.     12  Leg.  Obs.  157.  S.  C. 

c  Rust  v.  Chine,  8  DowL  Rep.  •* 
10  Leg.  Obs.  1H).  S.  C  and  see  Aides 
v.  Jones  (or  Garry),  4  DowL  Rep.  120. 
2  Scott,  186.  1  Hodges,  197.  10  L* 
Obs.  199.  S.  C 

1  Lloyd  v.  Jones,  1  Meeson  &  W.  64* 
5  DowL  Rep.  161.  12  Leg.  Obi,  ttt 
S.C. 

1  2W.IV.  c.S9.  §17. 
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**  m  writing,  within  a  time  to  be  allowed  by  such  court  or  judge,  the 

M  jsttftsskm,  occupation,  or  quality  and  place  of  abode  of  the  plain- 

M  tiff;  mk  pain  of  being  guilty  of  a  contempt  of  the  court  from  which 

■  nek  writ  aball  appear  to  have  been  issued ;  and  if  such  attorney  If  not  so  issued, 

*  shall  declare  that  the  writ  was  not  issued  by  him,  or  with  his  an-  be  discharged; 

"tfcority  or  privity,  the  said  court,  or  any  judge  of  either  of  the 

"aid  courts,  shall  and  may,  if  it  shall  appear  reasonable  so  to  do, 

"Make  an  order  for  the  immediate  discharge  of  any  defendant  or 

"attendants,  who  may  hare  been  arrested  on  any  such  writ,  on  enter- 

*fag  a  common  appearance."     And,  by  a  general  rule  of  all  the  and  an  proeeed- 

turta*,  "  if  any  attorney  shall,  as  required  by  the  said  act,  declare  further  0^^' 

tht  say  writ  of  summons,  or  writ  of  capias,  upon  which  his  name  is 

Mofsed*  was  not  issued  by  him,  or  with  his  authority  or  privity,  all 

fcroeatdings  upon  die  same  shall  be  stayed,  until  further  order." 

It  the  King**  Bench*  there  is  a  rule  of  court b,  that  "  the  at-  Indorsement  of 
toraey  concerned  for  the  plaintiff  in  the  cause,  or  his  agent,  shall,    i^^a^k 
*pOA  all  btitidble  mesne  process,  and  every  writ  of  attachment  and  «nd  addition,  on 
fmfmas,  and  caputs  ad  satisfaciendum,  indorse  the  place  of  abode  &c.  m  faT* 
ad  addition  of  die  party  against  whom  the  writ  is  issued,  or  such 
after  description  of  bitty  as  such  attorney  or  agent  may  be  able  to 
lbs.*    On  this  rule  it  was  determined,  before  the  uniformity  of  pro- 
esB  act,  that  a  sheriff  was  not  bound  to  execute  bailable  process, 
to  which  the  place  of  abode  and  addition  of  the  defendant  were  not 
nfarsed,  although,  at  the  time  of  receiving  the  capias,  he  made  no 
•tjecoen  to  the  want  of  tmefa  indorsement6.    And  the  court  set 
aadeaeajptof  ad  satisfaciendum,  on  the  ground  that  the  rule  had 
aot  been  complied  with ;  and  that  if  the  writ  were  suffered  to  remain 
ft  face,  and  the  sheriff  compelled  to  make  a  return,  he  might  be 
■objected  to  the  peril  of  an  action  for  an  escape  d.     But  the  court 
taid  not  discharge  a  defendant  out  of  custody,  on  a  testatum  capias 
^mtisfacicndum,  on  the  ground  of  the  want  of  an  indorsement  on 
At  capias  ad  satisfaciendum,  pursuant  to  the  above  rule e.     And  it 
■•been  determined,  that  so  much  of  the  above  rule  as  requires  that 

'  R.  M.  3  W.  IV.  reg.  14.     4  Barn.  2  Leg.   Obs.  270.  S.  C.    per  Taunton, 

*Ml    9  Bbg.  447.      1  Cramp.  &  J. 
fcfc  d  Clarke  v.  Palmer,  9  Barn.  &  C.  153. 

1 R.  H.  a  *  6  Geo.  IY.  K.  B.    6  4  Man.  &  R.  141.  S.  C. 
W  &  Aid.  500.    f  Chit  R.  877.     1  *  Davidson  v.  Dunne,  4  DowL  Rep. 

&»L  &  R.  en.  and  see  Tidd  Prac.  9  119.  and  see  Tarber  (or  Parker)  v.  French, 

Id.  1*9.  5  Ner.  &  M.  658.    12  Leg.  Obs.  194. 

Kearick  v.  Manner,  1  I/owl.  Rep.  58.  S.  C. 
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on  all  bailable  mesne  process,  the  defendant's  place  of  abode  and 
addition  shall  be  indorsed,  is  in  effect  repealed  by  the  uniformity  of 
process  act a ;  and  therefore,  the  want  of  such  indorsement  is  no 
objection  to  a  capias,  issued  under  that  act b.     Such  rule,  however, 
is  conceived  to  be  still  in  force,  as  to  the  indorsements  required  to 
be  made  on  writs  of  attachment,  fieri  facias,  and  capias  ad  satisfih 
ciendum.  In  the  Exchequer,  there  is  no  rule,  requiring  the  defendant's 
residence  to  be  set  out  in  a  writ  of  capias  ad  satisfaciendum;  an! 
the  court  will  not  discharge  a  defendant  out  of  custody,  in  con> 
quence  of  its  being  omitted c.     And  though  there  is  a  rule  in  tatt 
court d,   that  "  the  name  and  address  of  the  attorney  issuing  utf 
"  writ  shall  be  indorsed  or  written  thereon,  and  also  that  the  day, 
"  month  and  year,  in  which  the  same  shall  be  issued,  shall  he  b* 
"  dorsed  or  written  on  all  writs  to  be  issued  in  the  office  of  Fktf  of 
"  this  court,"  yet  this  rule  seems  to  have  been  virtually  repealed)! 
the  uniformity  of  process  act e. 

To  ascertain  the  amount  of  the  debt  and  costs  claimed  by  fe 
plaintiff,  and  to  give  the  defendant  an  opportunity  of  paying  then  »^ 
the  first  instance,  it  is  ordered,  by  a  general  rule  of  all  the  eooti,» 
that  "  upon  every  bailable  writ  and  warrant,  and  upon  the  copy  of .flf . 
process  served  for  the  payment  of  any  debt,  the  amount  of  thedest 
shall  be  stated,  and  the  amount  of  what  the  plaintiff's  attorney  cWv 
for  the  costs  of  such  writ  or  process,  arrest,  or  copy  and  service,  tfd 
attendance  to  receive  debt  and  costs*;  and  that  upon  payment  thereot 
within  four  days,  to  the  plaintiff  or  his  attorney,  further  proceeding* 
will  be  stayed ;  but  the  defendant  shall  be  at  liberty,  notwithstanding 
such  payment,  to  have  the  costs  taxed ;  and  if  more  than  one  *#* 
shall  be  disallowed,  the  plaintiff's  attorney  shall  pay  the  costs  of  tax* 
ation : "  which  rule  is  declared,  by  a  subsequent  one  h,  to  be  appB* 
cable  to  all  writs  of  summons,  distringas,  capias,  and  detainer,  isffld 
under  the  authority  of  the  uniformity  of  process  act,  and  to  the  copy 


*  2  W.  IV.  c.  89. 

b  Bodfield  v.  Padmore,  5  Barn.  &  Ad. 
1095.  and  see  3  Chit.  Gen.  Pr.  215,  10. 

c  Strong  v.  Dickenson,  5  Dowl.  Rep. 
99.     1  Tyr.  &  G.  688.  S.  C 

*  R.  M.  1  W.  IV.  reg.  II.  §  1.  1 
Cromp.  &  J.  274,  5.  1  Tyr.  Rep.  157, 
8.  and  see  Shephard  v.  Shum,  2  Cromp. 
&  J.  682.     2  Tyr.  Rep.  742.  S.  C. 

e  2  W.  IV.  c.  89.  §  12. 


f  R.  H.  2  W.  IV.  reg.  II.  8  fr* 
&  Ad.  890,  91.  8  Biug.  805,  6.  * 
Cromp.  &  J.  199. 

8  Append,  to  Tidd  Sup.  1888.  pp.*5, 
270.  274.  278.  And  for  bills  of  cos*  * 
allowed  on  taxation  in  all  the  court*  °* 
the  above  rule,  see  Bills  of  Costs,  K»  &« 
published  by  Maxwell,  in  1882. 

h  R.  M.  8  W.  IV.  reg.  5.     4  Barn.  * 
Ad.  2.     9  Bing.  444.    1  Cromp.  &  M.  $• 
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such  writ.'  On  the  former  of  these  rules,  it  was  determined 
II  against  an  attorney  *,  or  copy  of  a  bill  filed  against  a  pri- 
ras  not  process,  within  the  meaning  of  that  rule  ;  and  there- 
not  require  an  indorsement  of  the  amount  of  the  debt  and 
imed  by  the  plaintiff:  and  the  court  will  not  set  aside  pro- 
account  of  the  debt  and  costs  not  being  indorsed  upon  it,  ac- 

0  the  above  rules,  unless  it  appear  by  affidavit,  that  the  cause 

1  is  a  debt  ° ;  nor  can  it  be  set  aside,  on  that  ground,  in  an 
1  the  bail  bondd.  And  where  a  stack  of  hay  was  sold  by  the 
it  to  the  plaintiff,  with  liberty  to  keep  it  on  the  defendant's 
i  for  a  certain  time,  and  the  hay  was  seized  as  a  distress,  before 
ration  of  that  time,  the  court  held  that  it  was  not  necessary  to 
on  the  writ  of  summons,  sued  out  for  the  above  cause  of  ac- 
!  amount  of  the  debt  and  costs  e. 

brm  prescribed  by  the  above  rules  directs,  that  if  the  amount  Form  of  such 
ebt  and  costs  be  paid  to  the  plaintiff,  or  his  attorney,  within 
m  from  the  service  of  the  writ,  further  proceedings  will  be 
;  and  this  form  must  be  strictly  adhered  to:  Therefore, 
in  the  indorsement  on  the  copy  of  a  writ  of  capias,  it  was 
hat  further  proceedings  would  be  stayed,  on  payment  of  the 
1  costs  within  four  days  from  the  execution  thereof,  or  of 
st  thereon h,  the  court  held  it  to  be  irregular :  but  an  in- 
Hit  requiring  the  debt  and  costs  to  be  paid  within  four 
ter  arrest  or  service,  is  sufficient  *.     So,  where  the  plaintiff 


ffin  (or  Swellin)  v.  Norton,  4 
Id.  368.  (6.)  1  Dowl.  Rep.  416. 
bs.  413.  S.  C.  per  Taunton,  J. 
;  v.  Wordsworth,  4  Barn.  &  Ad. 

rin  tr.  Moseley,  1  Dowl.  Rep. 
jeg.  Obs.  301.  S.  C  per  Patte- 
d  see  Anon.  9  Leg.  Obs.  10.  per 
nan,  Ch.  J. 

and  v.  Dakeyne,  (or  Dalreyne,) 
Rep.  832.  8  Leg.  Obs.  108,  9. 
mart  v.  Lovick,  3  Dowl.  Rep. 
«g.  Obs.  138.  S.  C.  per  Little- 

yv.  Patcbett,  1  Cromp.  M.  &  R. 
Tyr.  Rep.  725.     2  Dowl.  Rep. 

L  2  W.  IV.  reg.  II.  3  Barn. 
190,   01.     8   Bing.  305,  6.     2 


Cromp.  &  J.  199.     Append  to  Tidd  Sup. 
1832.  p.  101. 

*  Shirley  v.  Jacobs,  1  Scott,  67.  3 
Dowl.  Rep.  101.  9  Leg.  Obs.  76,  7. 
S.  C.  Urquhart  v.  Dick,  3  Dowl.  Rep. 
J  7-  9  L«g.  Obs.  221,  2.  S.  C.  Colls  v. 
Morpeth,  3  Dowl.  Rep.  23.  9  Leg.  Obs. 
221.  S.  C.  per  LUtledale,  J.  and  set  Us- 
borne  v.  Pennell,  10  Bing.  531.  4  Moore 
&  S.  431.  2  Dowl  Rep.  801.  S.  C.  Lord 
Paget  v.  Stockley,  1  Hodges,  317. 

b  Cooper  (or  Hooper)  ».  Waller  (or 
Walker),  3  Dowl.  Rep.  167.  1  Cromp. 
M.  &  R.  437.  5  Tyr.  Rep.  180.  S.  C. 
Tabram  v.  Thomas,  3  Dowl.  Rep.  167. 
9  Leg.  Obs.  254.  S.  C 

1  Sutton  v.  Burgess,  1  Cromp.  M.  &  R. 
770.  5  Tyr.  Rep.  320.  3  Dowl.  Rep. 
489.     1  Gale,  17.  S.  C 
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claims  a  sum  for  debt,  with  interest  thereon  from  a  tftftsja  day,  ft  k 
sufficiently  certain  ».    And  where  the  affidavit  of  debt  vai  fw  moflsj 
lent  generally,  and  the  indorsement  on  the  eapia*  stated  At  flisfrlij 
be  due  on  a  promissory  note,  the  court  held  it  not  to  be  s>  rsjrlsnsflfr. 
An  irregularity  in  the  indorsement  is  no  ground  for  setting  asjdf  ~ 
writ  itself,  or  for  cancelling  the  bail  bond,  if  the  plaintiff,  upas, 
tice  of  the  objection,  amends  the  defect,  which  ha  is  allowed  t* 
on  payment  of  costs.    Where  the  defendant  foils  to  pay  the  dab* 
costs,  within  the  time  mentioned  in  the  indorsement  on  the  wife!*, 
is  not  entitled  to  a  stay  of  proceedings,  on  payment  of  the 
indorsed d.  ^ 

The  statutes  and  rules  of  court,  respecting  indorsement*  cm 
process,  are  in  some  cases  considered  as  directory,  only,  and  in 
as  imperative.     Where  an  act  of  parliament  requires  a  thing  to 
done  generally,  (without  requiring  it  to  be  done  by  any  officer,  £& 
under  a  penalty,)  and  does  not  say  that  for  want  of  the  thing  if* 
quired,  the  writ,  &c.  shall  be  void,  it  has  been  said  that  tfflfc  sj( 
is  directory  only,  and  proceedings  ought  not  to  be  stayed  for 
it e.    Thus,  the  statutes  5  &  6  W.  &  M.  c.  21.  §  4.  and  9  &  JO  W,J&~ 
c.  25.  §  42.  requiring  the  officer  who  signs  bailable  process  to  set  dssn 
thereon  the  day  and  year  of  his  signing  the  same,  were  boldest  t*  \$  \ 
directory  onlyf.     So,  the  statute  12  Geo.  I.  c.  29.  which  nqiiasj. 
the  sum  specified  in  the  affidavit  of  the  cause  of  action,  to  be  indent! 
on  the  back  of  the  writ  or  process  for  holding  the  defendant  to  spa* 
cial  bail,  was   formerly  considered  to  be  merely  directory  to  tb 
sheriff;  and  not  to  avoid  the  process,  when  the  sum  sworn  to  wm 
not  indorsed  upon  it  *.    But  it  is  now  necessary,  by  the  unifonmtf 
of  process  act h,  that  the  sum  sworn  to,  for  which  bail  is  requires! 
by  affidavit,  or  order  of  a  judge,  should  be  indorsed  on  the  writ  of  5 


*  Coppelo  (or  Coppels)  v.  Brown,  1 
Cromp.  M.  &  R.  575.  5  Tyr.  Rep.  217. 
3  Dowl.  Rep.  166.  9  Leg.  Obs.  253. 
S.  C.  Sealy  v.  Hearne,  3  Dowl.  Rep. 
106.]>er  Parke,  B. 

b  Patterson  v.  Habbersham,  1  Hodges, 
316. 

c  Post,  108. 

d  Bowditch  (or  Bowdidge)  v.  Slaney,  4 
Dowl.  Rep.  140.  2  Scott,  197.  2  Bing. 
N.  R.  142.     1  Hodges,  224,  S.  C. 

'  Grice  v.  Allen,  Barnes,  414.  Pr.  Reg. 

442.  s.  c. 

f  Coleby  r.  Norris,  1  Wils,  91.  and  sec 


Windle  v.  Ricardo,  3  Moore,  249.  I  Bni 
&  Bing.  17.  S.  C.  Millar  (or  Mffler)  it 
Bowden,  1  Cromp.  &  J.  563.  I  Ml 
N.  R.  104.  2  Tyr.  Rep.  112.  a  ft 
Perry  v.  Turner,  2  Cromp.  &  J.  9S.  1 
Price,  N.  R.  161.  2  Tyr.  Rep.  128.  1 
Dowl.  Rep.  300.  &  C. 

B  Grice  v.  Allen,  Barnes,  414.  ft. 
Reg.  442.  S.  C.  Whiskard  v.  WMe*  I 
Bur.  330. ;  but  see  Hill  o.  Heale,  2  Met 
Rep.  C.  P.  202.  per  Sir  J.  Man&U,  Ck» 
J.  semb.  contra. 

h  2  W.  IV.  c.  39.  Sched.  No.  4,  & 
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Tkia  bdoraement,  however,  aetd  not  lie  dated  * ; 
tl»  writ  w  indorsed,  "  Bail  for  40t  and  wpmards,  by 
j|  ww  dtemtd  sufficient  »•    The  statute  *  Geo.  II.  c  *&> 
j.  IdpwWdi  directs  the  name  of  the  attorney  immediately  retained 
by  the  plaintiff  to  be  subscribed  to  or  indorsed  on  the 
the  role  of  court  in  the  Exchequer °,  which  requires 
address  of  the  attorney  issuing  any  writ,  to  be  indorsed 
thereon,  were,  before  the  uniformity  of  process  act c,  con- 
es iwnjmrmtw**;  and  indorsing  the  name  of  the  agent  was 
sufficient :  the  object  of  the  statute  and  rule  being,  to 
the  defendant  an  opportunity  of  settling  the  action,  without 
further  expense ;  and  if  the  name  of  the  agent  only  were 
MA  who  probably  Uvea  at  a  distance,  the  defendant  would  not 
opportunity41.    It  was,  indeed,  decided  in  one  case",  by  the 
of  Exchequer,  that  the  latter  part  of  the  above  rule,  which 
the  day  of  the  month  and  year  to  be  indorsed  or  written  on 
fa  process,  was  merely  directory;  and  the  court  would  not  set 
>0vb  the  service  of  process,  because  there  was  no  such  indorsement 
but  this  decision  was  afterwards  overruled r.     It  is  also 
ppsetdc^thattl^rdesof^U.iW.lV.ri^.II.andiVtcA.3W.IV. 
fg.&  as  to  the  indorsement  on  process,  of  the  amount  of  the  debt 
(ti  csata  claimed  by  the  plaintiff,  are  not  merely  directory,  but  im~ 
Jwatiar*;  for,  as  was  observed  by  the  late  Mr.  Justice  TawUam, 
"to  say  that  the  rule  is  merely  cuVecfery,  is  only,  in  other  words,  to  say 
fat  it  means  nothing :  We  have  determined  to  treat  the  dereliction  of 
a,  as  an  irregularity:  It  is  a  very  important  rule;  and  the  object  of 
%  which  is  to  enable  the  defendant  to  pay  debt  and  costs,  before  any 
Sanecessary  expense  is  incurred,  would  be  disappointed,  if  this  were 
aot  considered  as  an  irregularity."  * 


*  Wctfcv.Lavraaccb8DovLRcp.Sl. 
1  Cbonp.  E&R.  806.  8  Tyi.  Rep. 
*a.    S  Leg.  Ot»  461.  8.  C. 

k  B.  M.  1  W.  IV.  reg.  IL  J  1.  1 
Cramp.  &  J.  874»  5.  1  Tyr.  Rep>  157,8. 
4*4100. 

e  8  W.  IV.  c  89. 

4  Griee  c  ADra,  Barnec,  414.  Pr. 
Be*  448.  8.  C.  fflmpharfl  (or  Sbeppard) 
a.  Sum,  8  Tjrr.  Bep.  748.  8  Cromp.  & 
J.  688.  8.  C  and  tee  8  Chit  Gen.  Pr. 
78,8. 

•  Millar  (or   Miter)    v.    Bowden,    1 


Cromp.  &  J.  568.  1  Price,  N.  R.  104.  8 
Tyr.  Rep.  1 18.  S.  C;  and  act  Perry  *  Tmv 
net,  8  Cromp.  A  J.  98.  1  Price,  N.  R. 
161.  8  Tyr.  Rep.  188.  1  DovL  Rep. 
800.  a  C. 

'  Ryley  v.  Boifaomaf,  1  DovL  Rep. 
888.  4  Leg.  Obt.  26.  &  C.  Sheppard 
a.  Shun,  8  Tyr.  Rep.  748.  2  Cromp.  & 
J.  688.  S.  C.  and  tee  Robinson  v.  Stevart, 
1  Price,  N.  R.  48.  106.  n.  Chit  Pr. 
Addend.  88.  (II.)    8  Chit  Gen.  Pr.  78. 

B  Ryley  v.  Boistoroaa,  1  DovL  Rep. 
888.    4  Leg.  Ob*  86.  S.  C.    Torokin* 
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OF  IRREGULARITY  IN   PROCESS* 


Distinction  be- 
tween void  and 
irregular  pro- 
cess. 


Consequence  of 
omitting  in- 
dorsements, Sec. 
•n  writ,  or  copy. 


Setting  aside 
process,  &c.  for 
irregularity. 


There  is  also  a  material  distinction,  to  be  attended  to  ia  practice 
between  void  and  irregular  process.     When  the  process  is  void,  m  wat 
the  case,  before  the  uniformity  of  process  act,  if  it  were  returnable  en 
a  die*  non*,  or  if  a  term  intervened  between  the  teste  and  retain  *y 
it  was  so  entirely  void,  that  the  sheriff  was  not  bound  to  execs* 
the  same,  and  an  action  of  trespass  might  have  been  maintain*! 
against  him,  or  his  officers,  for  so  doing,  or  against  the  party,  or  bat 
attorney,  for  issuing  the  writ     So,  if  a  writ  be  issued  against  an  m> 
bassador,  or  his  domestic  servant,  it  is  declared  by  statute  c,  to  be  rat* 
to  all  intents  and  purposes :  and  a  writ  of  summons,  bearing  date  sa 
a  Sunday,  is  a  nullity,  which  cannot  be  waived  d.   But  if  the  process  st 
merely  irregular,  it  is  not  void,  but  remains  in  force  until  the  court,* 
motion,  has  set  it  aside ;  and  the  sheriff  or  party  is  not,  in  the  nest 
time,  liable  to  an  action  for  what  was  done  under  it  ••     And,  by  s 
general  rule  of  all  the  courts',  it  is  declared,  that  "  if  the  plahrtiC* 
his  attorney,  shall  omit  to  insert  in,  or  indorse  on  any  writ,  or  espy 
thereof,  any  of  the  matters  required  by  the  uniformity  of  process  set* 
to  be  by  him  inserted  therein,  or  indorsed  thereon,  such  writ,  or  cosy 
thereof,  shall  not  on  that  account  be  held  void ;  but  may  be  set 
as  irregular,  upon  application  to  be  made  to  the  court  out  of 
the  same  shall  issue,  or  to  any  judge."    This  rule  has  been  hoMen  to 
to  be  compulsory  on  the  plaintiff0 :  and  it  applies  to  process  isssed 
under  the  %  W.  IV.  c.  39.  against  attornies  h.      Upon  this  nde,  it 
appears  that  proceedings  may  be  set  aside  for  irregularity,  in  cttti 
where  the  forms  in  the  schedule  to  the  uniformity  of  process  act,  are 
not  strictly  adhered  to i ;  or  the  copies  do  not  correspond  with  the  pro- 
cess * :  And  a  writ  of  capias,  to  answer  the  plaintiff  in  an  action  of 
trespass  on  the  case  upon  promises,  is,  we  have  seen  k,  merely  Wregdff% 


v.  Chilcote,  2  DowL  Rep.  187.  6  Leg. 
Obs.  SS3.  S.  C. 

a  Mills  v.  Bond,  1  Str.  899.  Ken- 
worthy  v.  Peppiat,  4  Barn.  &  Aid.  288. 

b  Shirley  v.  Wright,  2  Salk.  700.  2  Ld. 
Raym.  775.  S.  C.  and  see  Tidd.  Prac.  9 
Ed.  515. 

c  7  Ann,  c.  12.  and  see  Tidd  Prac.  9 
Ed.  191. 

6  Hanson  v.  Shackelton,  4  Dowl.  Rep. 
48.  1  Har.  &  W.  842.  10  Leg.  Obs. 
476.  S.  C.  per  Coleridge,  J. 

•  Philips  i».  Biron,  1  Str.  509.     Red- 


dell  (or  Riddell)  v.  Pakeroan,  2  Crop 
M.  &R.30.  1  Gale,  104.  5Tyr.ftf>> 
721.  S  DowL  Rep.  714.  S.  C.  rod  * 
S  Chit.  Gen.  Pr.  75. 

fR.M.8W.  IV.  rtg.  10.  4Bw«.» 
Ad.  S.  9  Bing.  445,  6.  1  Cromp.  * 
M.  4,  5. 

«  2  W.  IV.  c.  39. 

h  Tomkins  v.  Chilcote,  2  DowL  Ity 
187.  6  Log.Obs.  3S3.  S.  G  per  To* 
ton,  J. 

1  Artie,  66.  85.  91. 

k  Ante,  88. 
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oadf*;  and  the  defendant,  to  avail  himself  of  the  objection, 
ly  in  proper  time  to  set  it  aside  •. 

j ,  however,  cannot  take  advantage  of  any  error  or  defect  in  the  Application  for, 
ifter  he  has  appeared  to  it b,  or  taken  the  declaration  out  of  the  wbenrmade* 
r  obtained  time  to  put  in  bail  to  the  action  d ;  for  it  is  the  uni- 
-actice  of  the  courts,  that  the  application  to  set  aside  process  for 
ity,  should  be  made  as  early  as  possible,  or,  as  it  is  commonly 
be  first  instance  e :  And  accordingly,  by  a  general  rule  of  all 
to',  "no  application  to  set  aside  process  or  proceedings  for 
rity,  shall  be  allowed,  unless  made  within  a  reasonable  time ; 
he  party  applying  has  taken  a  fresh  step,  after  knowledge  of  ' 
rabrity."  This  rule  has  been  holden  to  apply  as  well  to  the 
i  prisoner,  as  to  other  persons  t.  And  as  the  plaintiff  has  now 
to  go  on  with  the  cause  in  vacation,  as  well  as  in  term  time, 
defendant  has  been  irregularly  served  with  process  early  in 
i,  he  is  not  allowed  to  wait  till  the  ensuing  term ;  but  is  bound 
'  in  vacation,  to  a  judge  at  chambers,  if  he  wish  to  take  advan- 
tbe  irregularity  b.  It  has  also  been  determined,  that  a  motion 
ride  the  service  of  a  writ  of  distringas,  for  irregularity  in  the 
aents  thereon,  &c.  must  be  made  within  a  reasonable  time  after 


ley  v.  Hopkmson,  1  Cromp.  M. 
'.  6  Tyr.  Rep.  211.  3  DowL 
'.  S.  C  and  tee  Ward  »  Turn- 
Id.  &  E.  610.  4  Nev.  &  M. 
• 

t.  Hare,  1  Str.  165.  Wilson  v. 
irnes,  163.  Wade  v.  Wadman, 
Langley  e.  Bailiffs,  &c.  of  East 
«L  415.  Fox  t>.  Money,  1  Bos. 
.  Dyer  v.  Bullock,  id,  344.  and 
IVnc  9  Ed.  160,  61.  513. 
jan  v.  Lockup,  Cas.  temp. 
42.  Caswafltr.  Martin,  2  Str. 
Marquand  v.  Mayor,  &c.  of 
Barnes,  416.  Whale  v.  Fuller, 
c  222,  8.  C.  P. 
re  v.  Stockwell,  6  Barn.  &  C 
Uml  AR.  124.  S.  C. 
ie  v.  White,  3  Durnf.  &  E.  7. 
:  «.  Vivant,  1  East,  334,  5. 
Morgan,  8  DowL  Se  R.  450. 
?.  Cross,  9  Price,  637.  Fynn 
i)  v.  Kemp,  2  Dowl.  Rep.  620. 
ep.  990.  8  Leg.  Obs.  491.  S.  C. 


*  R  H.  2  W.  IV.  w&.  I.  §  83.  3 
Barn.  &  Ad.  378.  8  Bing.  292,  3.  2 
Cromp.  &  J.  177. 

1  Primrose  v.  Baddefey,  2  Dowl.  Rep. 
350.  2  Cromp.  &  M.  468.  4  Tyr.  Rep. 
370.  S.  C.  Fife  v.  Bruere,  4  DowL  Rep. 
329.  1  Hodges,  317.  11  Leg.  Obs. 
310.  S.  C.  Fownes  v.  Stokes,  4  Dowl. 
Rep.  125.  2  Scott,  205.  S.  C;  but  see 
Rock  v.  Johnson,  1  Tyr.  &  G.  43.  4 
DowL  Rep.  405.  1 1  Leg.  Obs.  470, 71 . 
S.  C.  Taylor  v.  Slater,  2  Scott,  839.  semb. 
contra* 

h  Cox  v.  Tulloch,  1  Cromp.  &  M. 
581.  8  Tyr.  Rep.  578.  2  DowL  Rep. 
47.  S.  C.  and  see  Ellison  v.  Roberts  (or 
Ellistonv.  Robinson),  4  Tyr.  Rep.  214. 
2  Cromp.  &  M.  343.  2  Dowl.  Rep.  241 . 
7  Leg.  Obs.  366,  7.  S.  C.  Lewis  v.  Da- 
vison, 1  Cromp.  M.  &  R.  655.  5  Tyr. 
Rep.  198.  3  Dowl.  Rep.  272.  S.  C. 
Excbeq.  •  Hinton  v.  Stevens,  4  DowL 
Rep.  288.  1  Har.  &  W.  521.  1 1  Leg. 
Obs.  100,  101.  S.  C. 
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the  aerrice  thereof;  and  that  eighteen  dayi  n  an  mwwmoMm  itkf 
in  this  respect,  provided  the  defendant  might  have  one  eartier*.  8* 
where  the  writ  of  summons  was  served  on  the  25th  Octoiar,  hatthe  sfffi- 
cation  for  the  rule  nisi  to  set  it  aside,  on  the  ground  of  asiimsjriarityij 
the  indorsement,  was  not  made  until  the  3d  November,  that  being  4* 
first  day  of  term,  (the  second  of  the  month  having  fallen  on  a /Stasias*) 
the  application  was  hokten  to  be  too  late*:  and  it  seem 
motion  to  set  aside  a  writ  of  summons  for  irregularity,  moat 
within  /our  dayae.     Where  an  arrest  waa  on  the  £9th 
and  on  the  10th  March,  the  defendant  made  application  to  he  ds* 
charged  out  of  custody,  on  account  of  irregularity  in  the  aopM%  tfct 
court  held  that  the  application  waa  not  made  within  a 
as  required  by  the  above  rule  d :  And  the  illness  of  a  witness*  to 
a  commissioner  of  the  court  might  be  sent  to  take  his  affidavit,*  M 
eftcuse  for  delay,  in  making  an  application  to  rescind  an  older  for  safe 
ting  aside  a  writ  of  summons,  on  the  ground  of  irregularity  •»    Bsls 
lapse  of  six  days  was  ruled  not  to  be  too  great,  to  pveelnde  a  mtftM 
lor  setting  aside  the  copy  of  a  writ  of  capias,  and  discharging  the  ajs* 
fendant  out  of  custody,  for  irregularity  in  the  indorsement f :  Aaic 
defendant  having  delayed  two  months  in  making  the  applicatienp  heat 
a  waiver  of  his  right,  if  the  affidavit  on  which  he  was  arrested,  has  ast 
been  taken  by  a  competent  authority!.    So,  where  the  service  of  i 
writ  of  summons  was  irregular,  a  defendant,  it  seems,  is  not  booed  tt 
move  to  set  it  aside,  until  the  notice  of  declaration  be  served ;  si  at 
cannot  until  then  know  that  the  plaintiff  intends  to  proceed  b.    What 
the  writ  was  irregular,  as  being  in  trespass,  and  yet  claiming  a  i*% 
and  the  defendant  neglected  to  move  to  set  it  aside  within  prop* 
time,  yet,  as  it  was  followed  by  a  declaration  varying  from  the  writ,  **» 


'  Wright  v.  Warren,  3  Moore  &  S. 
163.  9  Dowl.  Rep.  724.  8.  C.  and  see 
Ellison  v.  Roberts,  (or  Elliston  u.  Robin- 
son,) 2  Dowl.  Rep.  241.  7  Leg.  Obs. 
866,  7.  S.  C.  Fynn  (or  Fyson)  v.  Kemp, 
2  DowL  Rep.  620.     4  Tyr.   Rep.   990. 

8  Leg.  Obs.  491.  S.  C.  Gurney  v.  Hop- 
kinson,  1  Cromp.  M.  &  R  687.  5  Tyr. 
Rep.  211.  3  Dowl.  Rep.  189.  S.  C. 
Ante,  88.     Tidd  Prmc.  9  Ed.  161.  613. 

b  Tyler  v.  Green,  3  DowL  Rep.  4S9. 

9  Leg.  Obs.  173.  S.  C.  and  see  Graves 
v.  Walter,  1  Scott,  810.  Hinton  v. 
Stevens,  4  Dowl.  Rep.  283.  1  Har.  & 
W.  621.     11  Leg.  Obs.  100,  101.  S.  C. 


Chubb  v.  Nicholson,  1  Har.  &  W.  «* 
c  Chubb  v.  Nicholson,  1  Har.AW.fltt 
d  Foote  v.  Dick,  1  Har.  &  W.  207. 
e  Orton  v.  France,  4  DowL  Rdp.  W 

1  Har.  &  W.  672.  &  C. 
f  Smith  v.  Penned  2  DowL  Rep.66i 

Iter  Parke,  B.;  and  see  Jervis  ft.  Jooes,4 

DowL  Rep.  610.     1  Har.  &W.6HI' 

Leg.  Obs.  406,  6.  &  C. 

B  Sharpe  v.  Johnson,  9  Bing.  V>  & 

246.     2  Scott,  406.     1  Hodges,  29&   ♦ 

Dowl.  Rep.  324.     1 1  Leg.  Obs.  1)7,  H 

S.  C 
h  Davis  v.  Lawton,  1 1  Leg.  Obs.  ti& 

jxr  Patteson,  J. 
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safe  tb# noun  set aside  both  declaration  and  wrft*t    And  the 
im  Appearance  by  a  plaintiff  foi  a  defendant,  does  not  operate 
w  of  an  objection  lo  the  copy  of  the  writ** 
tbe  uniformity  of  process  act,  the  courts  would  fa  general  Amendment  ot 

process. 

psW  the  process,  where  there  waa  any  thing  to  amend  by0: 
process  by  original  might  have  been  amended,  aa  well  as  the 
iykUlA9  But,  since  the  above  act,  all  the  judges  have  come  to 
tie*  not  to  amend  the  process,  if  the  forms  prescribed  by  the 

to  the  act  are  not  strictly  adhered  to,  except  where  the  atae 
imtatians  would  otherwise  be  a  bar  to  a  fresh  action*.   The 

eaanot  alter  bis  writ  after  service f;  and  a  notice  net  to 
a  the  copy  of  the  writ  first  served,  will  not  sure  the  defect*, 
an  the  action  would  otherwise  be  barred  by  the  statute  of 
SSy  the  judges  have,  in  several  instances,  allowed  the  process 
landed,  on  payment  of  costs :  Thus,  in  an  action  against  the 
its  of  a  district,  for  damage  done  by  a  mob,  on  the  7  &  8  Geo. 
L„  the  court  allowed  the  proceedings  to  be  amended,  by  tub* 

the  word  "  borough M  for  "  hundred,"  there  being  no  such 
,  and  the  time  for  commencing  a  fresh  action  having  expired'. 
i  action  by  executors,  where  the  defendant  pleaded  in  abate** 
i  nonjoinder  of  one  executor,  who  had  not  proved,  the  court 
the  process  to  be  amended,  on  payment  of  coats;  aa  the 
f  limitations  would  have  been  a  bar  to  a  fresh  action b.  The 
i  these  eases,  has  power  to  amend  the  writ,  because  it  is  the 
e  court,  and  a  record  in  their  own  custody1;  but  it  is  etherr 
si  they  are  called  on  to  amend  a  oopy,  which  ia  the  act  of  the 
W  whieh  the  court  has  no  controul1;  and  therefore,  if  the 
i  tapias  delivered  to  the  defendant,  do  not  exactly  correspond 

original,  the  court  will  in  no  ease  allow  it  to  be  amended k. 

tb  *  Dignam,  S  DowL  Rep.  '  Glenn  o.  WUks,  4  Dowl.  Rep.  3$8. 

jrr.  Rep.  213.   8  Cromp.  &M.  Anon.  11  Leg.  Obs.  164,  5.  S.  C. 

per  Bayley,  B.  *  Horton  v.  Inhabitants  of  Stamford,  9 

ey  v.  Carter,  4  DowL  Rep.  DowL  Rep.  96.     1  Cromp.  &  M.  77S.  3 

jrr,  &  G.  S10.  &  Q.  Tyr.  Rep.  869.  S.  C.     MU%  88* 

°roc  9  E4.  161.  »  Latin  v.  Watson,  (or    Mastie,)   S 

0.  and  Up  authorities  there  re-  Dowl,   Rep.  633.      4  Tyr.  Rep.   880. 

s.  a 

*  Watsoq,    (or  Massie,)   8  *  Byfield  »,  Street,  10  Ring.  88.    3 

k  688,      4  Tyr.  Rep.  809.  Moore  &S.  406.    8  DowL  Rep.  740.  &  C. 

Us  cw  GosseU,  1  Scott,  SIS.  per  Tinted,  Ch.  J. 

t.  Wallbank,  (vr  Wellbank,)  1  k  Id.  ib.    NicoJ  p.  Boyn,  10  Bing.  889. 

W.  816.    6  DowL  Rep.  93.  3  Moore  &  S.  818.    8  DowL  Rep.  761. 

«.  ioi.  s.  c.  s.  c. 
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ENTRY  OP  PROCESS  ON  RECORD. 


Entry  of  pro- 
cess on  record, 
to  avoid  statute 
of  limitations. 


A  distinction,  however,  has  been  made,  between  the  effect  of  non-com- 
pliance with  an  act  of  parliament,  and  a  rule  of  court :  and  on  that 
ground,  though  the  court  will  not  in  general  allow  the  writ  to  be 
amended,  if  it  do  not  follow  the  form  prescribed  by  the  act,  yet  when 
the  indorsement  of  the  amount  of  the  sum  claimed  for  debt  and  easts 
is  defective,  and  does  not  follow  the  form  directed  by  the  rules  of 
H.  2  W.  IV.  reg.  II.  and  M.  3  W.  IV.  reg.  5,  the  judges  have  cobs*  Is 
a  general  resolution,  to  allow  the  indorsement  to  be  amended,  ea 
payment  of  costs,  and  proceedings  to  be  stayed  until  four  days  after 
the  amendment  made,  to  give  the  defendant  an  opportunity  of  pay- 
ing the  debt  and  costs  *.  But  the  court,  in  one  case  b,  determined,  data, 
judge  at  chambers  cannot  amend  the  indorsement  on  a  writ  of  ibjk 
mons,  by  reducing  the  amount  of  the  claim  indorsed  upon  it,  in  offer 
to  try  the  cause  before  the  sheriff.  In  a  subsequent  case,  however, 
it  was  holden,  that  where  a  cause  is  proper  to  be  tried  by  the  sheitf£ 
under  the  writ  of  trial  act,  but  by  mistake  a  larger  sum  is  indonesl 
on  the  writ  than  the  plaintiff  claims,  and  than  is  allowed  by  the  act,  tbe 
court  will  allow  the  writ  to  be  amended c. 

In  order  to  avoid  the  statute  of  limitations,  it  is,  we  have  seend,  ac- 
cessary, by  the  uniformity  of  process  act6,  that  the  writ  of  summons 
capias,  by  which  the  action  was  commenced,  and  the  return  of 
est  inventus,  should  be  entered  of  record,  within  one 
month  next  after  the  expiration  thereof,  including  the  day  of  such  ex^ 
piration,  and  the  roll  docketed  and  filed  in  the  treasury  of  the  court> 
The  writ  was  formerly  entered  on  a  roll  of  that  term  wherein  it  wa^ 
returnable :  and,  in  the  King's  Bench,  it  was  entered  in  hcec  verba :  after** 
which,  the  roll  proceeded  with  an  entry  of  the  plaintiff's  appearances 
the  sheriff's  return  of  nan  est  inventus,  and  continuance  of  the  process 
from  term  to  term,  by  vicecomes  non  misit  breve,  to  the  term  of  th^ 
declaration.  In  the  Common  Pleas,  the  roll  merely  contained  a  re?" 
cital  of  the  writ,  with  an  entry  of  the  plaintiff's  appearance,  «*** 
sheriff's  return,  &c. :  But  now,  the  process  being  the  same  in  all  tb^ 


"  Urquhart  t>.  Dick,  K.  B.  S  Dowl. 
Rep.  17.  9  Leg.  Obs.  221.  S.  C.  Shir- 
ley v.  Jacobs,  C.  P.  3  Dowl.  Rep.  101. 
1  Scott,  67.  9  Leg.  Obs.  76,  7.  S.  C. 
Cooper  (or  IJooper)  v.  Waller,  Excheq.  8 
Dowl.  Rep.  1 67.  1  Cromp.  M.  &  R.  487. 
9  Leg.  Obs.  254.  S.  C.  Ld.  Paget  v. 
Stock  ley,  1  Hodges,  817. 

b  Trotter  r.  Bass,  8  Dowl.  Rep.  407. 
1    Bing.   N.  R.  516.      I  Scott,   408.     I 


Hodges,  28.     9  Leg.  Obs.  414  &  C- 
and  see  Edge  v.  Shaw,  4  Dowl.  Rep.  lf&" 
2  Cromp.  M.  &  R.  415.  S.  C 

c  Edge  v.  Shaw,  4  Dowl.  Rep.  189.  * 
Cromp.  M.  &  R.  415.  S.  C  FrodskO*1 
v.  Round,  4  Dowl.  Rep.  569.  1  Hif.  * 
W.  667.     11  Leg.  Obs.  323,  4.  S.C 

d  Ante,  16,  17. 

«  2  W.  IV.  c.  39.  §  10.  and  seeTitf 
Prac.  9  Ed.  162. 
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by  the  uniformity  of  process  act*,  by  which  proceedings 
iy  be  had  in  term  or  vacation b,  and  continuances  by  vicecomes  turn 
breve  being  abolished,  by  a  rule  made  on  the  law  amendment 
*cte,  the  entry  of  the  writ  of  summons,  or  capias,  on  the  record,  is 
ted  on  the  day  of  the  month  and  year  on  which  it  is  made ;  and  after 
wtdng  out  the  writ  in  hcec  verba,  as  was  formerly  done  in  the  King's 
Beach,  it  proceeds  to  state  the  return  ofnon  est  inventus,  by  the  plain- 
tiff or  his  attorney,  to  the  writ  of  summons,  or  by  the  sheriff  to  the 
writ  of  capias,  within  one  calendar  month  next  after  the  expiration  of 
the  writ,  and  that  the  defendant  has  not  appeared  to  the  action,  ac- 
cording to  the  exigency  thereof;   and  that  the  plaintiff  thereupon 
prayed  another  writ  to  be  issued,  in  continuation  of  the  former  one, 
which  was  granted  to  him,  and  issued  by  the  court  (setting  it  out  tit 
taverta);.  which  last  mentioned  writ  contained  a  memorandum  in- 
teed  mereon,  or  subscribed  thereto,  stating  the  day  of  the  date  of 
the  first  mentioned  writd. 

1 1 W.  IV.  c  39.  Barn.  &  Ad.  Append,  ii.     10  Bing.  464. 

k  1H  132,  S.  2  Cromp.  &  M.  11. 

*  R.  PL  Geo.  H.  4  W.  IV.  reg.  2.  5  d  Append,  toTidd  A#/U8S8.  p.  252,  &c. 


: 

I. 
i* 

f 


CHAP.  IX. 


Of  the  Service  of  the  Writ  of  Summons  ;  and 
Execution  qf  the  Writ  of  Distringas. 


How  treated  o£    JljL  AVING  stated,  in  former  Chapters,  the  process  by  writs  of  jnh 

mons  and  distringas,  in  ordinary  cases  %  as  well  as  against  peen  of 
the  realm b,  and  members  of  the  House  of  Commons  b9  and  aguoit 
corporations  c,  and  hundredors0,  and  the  writ  of  capias,  and  proem  tf 
outlawry  d,  with  the  memoranda  and  indorsements  on  the  differest 
writs  •,  it  is  intended  to  treat,  in  the  present  Chapter,  of  the  service  tf  . 
the  writ  of  summons,  and  execution  of  the  writ  of  distringas;  aodk 
the  next,  of  the  law  of  arrest,  affidavit  to  hold  to  bail,  and  exertta 
of  the  writ  of  capias. 

Within  the  time  limited  for  the  service  of  the  writ  of  summon,  i 
should  be  personally  served,  if  possible,  on  the  defendant ;  and  it  mt? 
be  served  by  the  plaintiff  or  his  attorney,  who  are  authorised  by  tbr 
uniformity  of  process  actf,  to  return  the  same,  or  by  any  one  ebe, 
who  is  competent  to  swear  to  the  service :  And  every  such  writ 
may  be  served,  in  the  manner  heretofore  used  *,  in  the  county  there- 


Service  of  writ 
of  summons. 

By  whom. 


Where. 


*  Ante,  65,  &c 
k  Ante,  81,  &c 
'  Ante,  83. 

4  Ante,  84,  &c.  98,  &c. 

•  Ante,  96,  &c. 

f  2  W.  IV.  c.  89.  §  10. 

B  For  the  manner  of  summoning  the  de- 
fendant, before  the  statute,  in  personal  ac- 
tions commenced  by  special  original  writ, 
in  the  King's  Bench  or  Common  Pleas,  see 
Tidd  Prac.  9  Ed.  109. ;  by  capias  quare 
clausumjregit,  in  the  latter  court,  id.  111.; 
by  venire  facias,  in  the  Exchequer  of  Fleas, 
id.  155;  on  stat  7  &  8  Geo.  IV.  c.  71. 
§  5.  id.  118,  14.  155;  and  in  actions 
against  peers,  id.  118, 19,  members  of  the 
House  of  Commons,  id.  120,  corpora- 
tions, id.  121,  hundredors,  id.  123,  and 
inhabitants  of  a  county  of  a  city,  or  liberty, 


&c.  id.  126:  And  as  to  the  service  tf 
common  process  against  the  person,  aodbf 
whom,  when,  where,  and  how  it  should  be 
served,  (which  is  probably  the  manner  tf 
service  intended  by  the  statute,)  tee  si 
167,  8,  9.  When  the  defendant  ttM 
in  a  county  palatine,  it  was  formerly  boUes, 
that  he  should  be  served  with  a  copy  of  tke 
process  issuing  out  of  the  superior  court, 
and  not  of  the  mandate  from  the  officer  to 
whom  it  was  directed.  Griffith  v.  ADcock, 
2  Barnard.  K.  B.  327.  337.  398.  Byert 
v.  Whitaker,  Pr.  Reg.  344.  Barnes,  406. 
S.  C.  Griffin  v.  Higgin,  1  DowL  Bef 
45.  2  Leg.  Obs.  125,  6.  S.  C  p* 
Taunton,  J.  Tidd  Prac.  9  Ed.  168.  But 
it  was  afterwards  decided,  in  the  Common 
Pleas,  that  service  of  a  writ  directed  to  the 
chamberlain  of  the  county  palatine  of  Cto- 
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Mentioned,  or  trithin  two  hundred  yards  of  the  border  thereof, 
1  UK*  elsewhere."  »  And  where  a  district  or  place,  feeing  parcel 
me  county,  it  Wholly  situate  within  and  surrounded  by  another, 
ery  such  district  and  place  shall  and  may,  for  the  purpose  of  the 
rnee  of  each  writ,  be  deemed  end  taken  to  be  part  as  well  of  the 
«*y  wherein  it  is  to  situate,  as  of  the  county  whereof  the  same  is 
wdh.  But  the  Court  will  not  allow  process  to  be  served  at  the 
Mse  of  die  agent  of  a  defendant  out  of  the  jurisdiction,  in  order  to 
ft*  Alt  fttattte  of  limitations  *  but  the  plaintiff  must  proceed  accord- 
(to  the  provisions  of  the  above  statute6. 

When  the  writ  of  summons  is  issued  against  a  corporation  aggregate,  How. 
1  ttmtf  be  served  on  the  Mayer*  or  other  head  officer)  or  on  the  sown 
1  Aft*  tierk,  treasurer*  or  secretary  of  such  corporation  * ;  and  every 
'«*  writ  toted  against  the  inhabitants  of  a  hundred,  or  other  like 
1  tttriet,  asay  be  served  on  the  high  constable  thereof,  or  atty  one  of 
'fohigh  eoMtabke  thereof4;  and  every  auch  writ,  issued  against 
toisJuUnsatits  of  any  county  of  any  city  or  town,  or  the  inhabitants 
•f  say  franchise,  liberty,  city,  town,  or  place,  not  being  part  of  a 
tusked  or  other  like  district,  on  some  peace  officer  thereof."  d   ,In 
i  wttJoa  against  two  or  more  defendants,  each  of  them  must  be 
mdwfth  a  fcepy  of  the  process1:  But,  in  an  action  against  husband 
si  wHe*  it  is  deemed  sufficient  to  serve  the  husband  onlyf.    The  Indorsement  on 
tassi  serving  the  Writ  of  summons  is  required  by  the  act*,  to  indorse  J^icc.     y  ° 
i  the  wri^  the  day  of  the  month  and  week  of  the  service  thereof: 
sd,  in  order  to  give  effect  to  this  enactment,  it  is  ordered,  by  a  When  to  be 
fletsi  t*fe  of  all  the  to*tto\  that  « the  person  serving  a  writ  of  ^^o?*' 
ohaM,  within  thret  days  at  least  after  such  service,  indorse  omission. 


» Wis  ffregtalar,  witiMmt  wm  mandate 
Bs^BaMdt»«s«abKrf£  Barlof  Shrewt- 
B/tuHs9crar\6Bin^il>4.  8  Moore 
P.  471.  &  C  And,  in  *  subsequent 
is,  k  was  determined  by  the  eourt  of 
■fjs  Bench,  that  where  a  non-bailable 
kaf  Mftsf  issued  into  Um  county  pate- 
's of  Lancastert  and  a  mandate  thereupon 
»  (framed  from  the  Chancellor  so  the 
crnX  senrke  of  either  on  the  defendant 
ttanaaat.  Ashbrook  «.  Towmcy,  S 
w.  A  Ad.  416. 

•  Stst  t  W.  IV.  c  SO.  $  J. 
hU$20. 

*  Frith*.  Ld.  DoosgaJ,  2  Dowi  Rep. 
7.    8  Leg.  Oba.  48ft.  fl.  C. 


d  \  18.  For  the  manner  of  serving 
process,  before  the  statute  S  W.  IV.  c.  89. 
in  actions  against  corporMiom>  tee  Tidd 
Prac.  9  Ed.  121 ;  against  kmndredort,  on 
stat  7  &  8  Geo.  IV.  c.  81.  §  4.  id.  125; 
and  against  inhabitants  of  the  county  of  a 
cityt  or  liberty,  Ac.,  id.  188. 

*  Worleys.  Bull,  Pr.  Reg.  861. 

f  Buncombe  v.  Love  and  wife,  Barnes, 
406\  Collins  v.  Shapland  and  wife,  id. 
412.     Pr.  Reg.  851.  S.  C. 

1  §  1.  Scbed.  thereto,  No.  1.  Ap- 
pend, to  Tidd  %>.  1888.  p.  268. 

kHM,8W.  IV.  rwg.  8.  4  Barn.  & 
Ad.  2.  9  Bing.  448,  4.  1  Cromp.  A 
M.  8)  8.  • 
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SERVICE   OF   WRIT   OF   SUMMONS. 


Setting  aside 
proceedings,  for 
want  of  per- 
sonal service. 


on  such  writ,  the  day  of  the  week  and  month  of  such  service ;  < 
wise  the  plaintiff  shall  not  be  at  liberty  to  enter  an  appearance  £ 
defendant,  according  to  the  statute :  and  every  affidavit,  upon  ' 
such  an  appearance  shall  be  entered,  shall  mention  the  day  on  ' 
such  indorsement  was  made."  But  where  the  defendant  had  imprc 
got  possession  of  the  writ  of  summons,  the  court  allowed  an  aj 
ance  to  be  entered,  without  any  indorsement  on  the  writ,  as  req 
by  the  act,  and  ordered  the  defendant  to  pay  the  costs*.  And  i 
the  writ  was  irregular,  but  the  service  was  regular,  and  the  defia 
moved  to  set  aside  the  service  for  irregularity,  the  court  diacb 
the  rule5. 

If  the  defendant  has  not  been  personally  served  with  a  coj 
the  writ  of  summons,  as  where  it  has  been  served,  by  mistake, 
wrong  person,  &c.  the  court,  on  motion,  will  set  aside  the  pro 
ing8.  But  where  a  personal  service  has  been  sworn  to,  the  conr) 
not  interfere,  upon  motion,  to  set  it  aside,  however  positively  th 
fendant,  and  other  persons,  may  swear  to  negative  the  personal  id 
if  it  be  left  in  doubt,  by  the  affidavits  on  the  other  side,  whether  i 
was  a  sufficient  service  or  not c.  If  a  defendant  seek  to  set  aside 
ceedings,  on  the  ground  of  not  having  been  served  with  proca 
must  appear,  by  his  affidavit,  that  he  is  the  defendant  in  the  can 
And  it  is  not  a  sufficient  ground  for  setting  them  aside,  that  the 
vice  of  the  writ  was  not  made  directly  and  personally  upon  tb 
fendant,  and  especially  after  a  positive  affidavit  of  personal  servii 
the  plaintiff's  part ;  but  the  defendant  must  go  on  further  to  shew, 
neither  the  writ,  nor  copy,  came  to  his  knowledge  or  possession ' 
such  circumstances  be  shewn,  as  satisfy  the  court  that  process 
come  to  the  possession  of  the  defendant,  that  is  deemed  a  suffi 
personal  service  f.  And  the  court  will  not  set  aside  proceedings,  < 
affidavit  of  the  defendant,  that  he  had  not  been  personally  se 
accompanied  by  an  affidavit  of  his  daughter,  that  she  receive 
opened  a  letter  containing  the  copy  of  the  writ g. 


*  Brook  v.  Edridge,  2  Dowl.  Rep.  647. 

b  Hasker  v.  Jarmaine,  1  Cromp.  &  M. 
408.  3  Tyr.  Rep.  381.  Anon.  1  Dowl. 
Rep.  654.  S.  C  and  see  Cohen  v.  Watson, 
3  Tyr.  Rep.  238. 

c  Morris  t;.  Coles,  2  Dowl.  Rep.  79. 
6  Leg.  Obs.  315.  S.  C 

d  Johnson  v.  Smallwood,  2  Dowl.  Rep. 
688.  9  Leg.  Obs.  61,  2.  S.  C  ;  and  see 
France  v.  Wright,  3  Dowl.  Rep.   325.   0 


Leg.  Obs.  347,  8.  S.C.  per  Patteto 
•  Phillipps  v.  Ensell,  2  DowL  Re\ 

1   Cromp.  M.  &  R.  374.     4  Tyr 

814.  S.  C. 

f  Williams  v.  Piggott,  1  Meesot 

574. ;  and  see  Rhodes  v.  Innes,  1 

329.    5  Moore  &  P.  153.     1  Dow 

215.  S.C. 

■  Herbert  v.    Darley,   4  Dowl 

726.     12  Leg.  Obs.  195.  S.  C 
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The  writ  of  distringas  being  issued,  should,  by  the  uniformity  of  Delivery  of 

room  act  »,  be  delivered,  with  the  notice  subscribed  thereto,  and  a  copy  to  sheriff  &c!' 

tereof,  to  the  sheriff  or  other  officer  to  whom  it  is  directed  * ;  and  he 

iD  grant  a  warrant b  thereon,  for  the  execution  of  it :  but,  in  the  Warrant,  or 

miry  palatine  of  Lancaster,  a  mandate  c  must  be  previously  obtained  mandate» there- 

un  the  Chancellor  of  the  Duchy,  or  his  deputy,  commanding  the 

beriff  to  execute  the  writ*     Jhe  sheriff  having  received  the  writ,   Duty  of  sheriff; 

■d  granted  a  warrant  thereon,  it  is  his  duty,  before  the  return  thereof,  ln  executlng 

5  distrain  upon  the  goods  of  the  defendant,  if  he  has  any,  for  the  sum 

if  40*.  in  order  to  compel  his  appearance ;  and  also  to  serve  the  writ 

■od  notice,  or  a  copy  thereof,  on  the  defendant,  if  he  can  be  met  with ; 

or  if  sot,  to  leave  it  for  him,  at  the  place  where   the  distringas  was 

executed  d.     If  the  writ  cannot  be  executed,  the  sheriff  should  return   If  writ  cannot  be 

sat  tst  inventus,  and  nulla  bona ;  and  thereupon,  if  the  defendant  do  executed* 

aoC  appear  within  eight  days  inclusive  after  the  return  of  the  writ,  the 

fhbtifFmay  either  apply  to  the  court,  on  a  proper  affidavit,  to  enter 

in  appearance  for  him6,  or  proceed  to  outlawry f. 

•8W.  rV.c.  89.  $8.  Tldd  PhKm  9  Ed#  U4>  as  to  the  mode  of 

*  Append,  to  Tidd  Sup.  1888.  p.  870.;      acrving  the  writ  of  distringas,  on  stat  7  & 
*i  at  to  toe  sherhTs  warrant,  see  Tidd      8  Geo.  IV.  c.  71.  §  5. 

ftw.  9  Ed.  816,  17.  e  Pottt  Chap>  XIL 

*  Append,  to  Tidd  Sup.  1888.  p.  870.  t  Ante,  80.  08. 
1 8taL  8  W.  I V.  c  89.  §  8.  and  see 


CHAP.  X. 


Of  the  Law  of  Arrest  ;  Affidavit  to  hold  to  Bi 
and  Execution  of  the  Writ  of  Capias. 


Writ  of  cajrias, 
when  it  lies. 


J.N  the  present  Chapter,  it  is  proposed  to  consider,  first,  whal 
sons  may,  or  may  not  be  arrested,  and  held  to  special  bail ;  sec 
for  what  cause  of  action  an  arrest  is  allowed ;  thirdly,  the 
rules  of  court,  and  decisions  on  the  affidavit  to  hold  to  bail,  jm 
larly  on  bills  of  exchange,  and  promissory  notes,  &c. ;  and  foi 
the  execution  of  the  writ  of  capias. 

It  has  been  already  observed  *,  that  the  writ  of  capias  lies 
cases  where  the  plaintiff  has  a  bailable  cause  of  action,  and  agai 
persons  who  are  not  exempted,  or  privileged  from  arrest :  but 
is  a  proviso  in  the  uniformity  of  process  actb,  that  "  nothing  t 
"  contained  shall  subject  any  person  to  arrest,  who,  by  reas 
"  any  privilege,  usage,  or  otherwise,  may  now  by  law  be  e 
Persona  not  sub-   "  therefrom."     The  persons  against  whom  a  writ  of  capias  do 

lie,  and  who  cannot  therefore  be  arrested  and  held  to  specia 
are  (not  to  mention  the  King  and  Queen)  ambassadors,  or 
public  ministers ;  peers  of  the  realm  of  England,  and  pee 
whether  by  birth  or  marriage  ;  Scotch,  or  Irish,  peers  and  pee) 
members  of  the  house  of  commons,  or  of  convocation ;  memb 
corporations  aggregate,  for  any  thing  done  in  their  corporate  cap 
hundredors,  on  the  statute  7  &  8  Geo.  IV.  c.  31  ;  and  att 
when  privileged  from  arrest,  or  officers  of  courts  of  justice  c. 
are  also  other  persons,  who,  though  subject  to  a  writ  of  < 
are  not  liable  to  be  arrested  thereon  ;  as  the  servants  in  or 
of  the  King  or  Queen  regent,  without  notice  first  given  tc 
leave  obtained  from  the  lord  chamberlain  of  the  royal 
hold  d  ;  executors  an  dministratorst  when  they  merely  act  en 
droit,  and  have  duly  administered  the  effects  of  the  deceased* 


ject  thereto. 


Persons  not 
liable  to  be  ar- 
rested thereon. 


*  Ante,  84. 

*  2  W.  IV.  c.  39.  §  19. 

f  Tidcl  Pmc.  9  FA.  191,  2,  S. 


d  Id.  19H. 
c  Id.  193. 
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devisees,  when  sued  on  the  bond  or  obligation  of  their  ancestors, 
or  devisors  * ;  married  women,   for  debts  contracted  before  or  after 
coverture b,  unless,  in  the  latter  case,  they  have  appeared  and  acted 
u  femes  sole,  and  obtained  credit  in  that  character,  under  false  and 
fraudulent  pretences b;  seamen0,   marines0,  and  soldiers0,  for  debts 
roder  a  certain  amount d;  bankrupts,  in  coming  to  surrender,  and 
finish  their  examination6,  and,  after  they  have  obtained  their  cer- 
tificates, for  debts  contracted  prior  to  their  bankruptcy f;  and  m- 
sobent  debtors,  discharged  under  the  statute  7  Geo.  IV.  c.  57,  for 
debts  due  at  the  time  of  filing  their  petitions  * .     It  is  also  observable,  Persons  hating 
that  defendants  have,  in  some  cases,  only  a  temporary  or  local  privi-  \J^^^fr 
lege  from  arrest :  Thus,  the  parties  to  a  suit,  and  their  attornies,  wit-  from  arrest. 
msscs,  See.  are,  for  the  sake  of  public  justice,  privileged  from  arrest, 
in  coming  to,  attending  upon,  and  returning  from  the  courts ;  or,  as 
it  is  usually  termed,  eundo,  morando,  et  redeundo  h :  and  it  has  been  de- 
termined, that  a  practising  barrister  is  so  privileged;  and  that  he  does 
not  lose  his  privilege,  by  going  into  a  shop,  on  his  return  from  court, 
unless  he  remain  there  an  unreasonable  time1.  Clergymen  also  are  pri- 
vileged, in  going  to  and  returning  from  church,  or  performing  divine 
senricek :  And  every  person  is  privileged  from  arrest  on  Sunday,  except 
in  cues  of  treason,  felony,  or  breach  of  the  peace1;  and  in  his  own 
house,  provided  the  outer  door  be  shutm;  or  in  the  King's  presence10; 
or  within  the  verge  of  his  royal  palace™,  except  by  an  order  from  the 
hoard  of  green  cloth,  or  unless  the  process  issue  out  of  the  palace 
court1*;    or   in  any  place   where   the  King's  justices  are  actually 
sitting  m. 


1  Tidd  Prac.  9  Ed.  193. 

>  Id  194,  5. 

c  Id.  196,  9. 

1  By  the  statute  32  Geo.  III.  c.  S3. 
Vfy  officers  and  stamen  in  his  majesty's 
■trrice,  were  privileged  from  arrest,  for 
By  sum  under  201.  And,  by  the  last  an- 
ftalmttfmy  act,  (6  &  7  W.  IV.  c.  8.)  § 
I  no  person  enlisted  as  a  soldier  shall  be 
Ale  to  be  taken  out  of  his  majesty's  ser- 
iee,  by  any  process  or  execution,  other 
to  for  some  criminal  matter,  unless  an 
Uavit  be  made,  that  the  original  debt 
lounts  to  the  value  of  thirty  pounds  at 
st,  over  and  above  all  costs  of  suit : 
d  there  is  a  similar  clause,  with  regard 


to  persons  enlisted  into  his  majesty's  ser- 
vice as  marines,  in  the  last  annual  marine 
act,  (6A7W.  IV.  c.  9.)  §  8. 

e  Tidd  Prac.  9  Ed.  200. 

f  Id.  204. 

E  Id.  213. 

h  Id.  195. 

1  Luntly  v.  Nathaniel,  2  Dowl.  Rep. 
51.  I  Cromp.  &  M.  579.  3  Nev.  &  M. 
213.  (ft.)  S.  C.  and  see  Pitt  v.  Coombs,  3 
Nev.  &  M.  212.  5  Barn.  &  Ad.  1078. 
S.C. 

k  Tidd  Prac.  9  Ed.  219.     Post,  127. 

1  Jd.218. 

m  Jd.  219. 

1  2 
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Arrest,  when  When  the  cause  of  action  amounts  to  twenty  pounds,  or  upwards, 

ral  and  ib/what  an<^  an  affidavit  is  made  thereof,  and  filed  according  to  the  statutes, 
wm*  the  process  is   bailable ;  and  the  defendant  may  in  general  be  ar- 

rested, and  holden  to  special  bail :  But  where  the  plaintiff,  having 
a  debt  due  to  him  under  an  arrestable  sum,  procured  a  promissory 
note  to  be  indorsed  to  him  by  another  creditor,  for  the  purpose  of 
holding  the  defendant  to  special  bail,  the  court,  considering  this  as  i 
practice  to  evade  the  statute,  discharged  the  defendant  out  of  ca* 
General  control    tody,  on  filing  common  bail  *.     And  in  general  it  appears,  that  the 
right  u>  hold  to    courts  have  always  exercised,  and  have  the  power  to  exercise,  a  gwe- 
bail-  ral  controul  over  the  right  of  the  plaintiff  to  hold  to  bail  \    Bete 

the  statute  12  Geo.  I.  c.  29,  the  power  of  arresting  depended  on  the 
practice  of  the  courts  only,  modified  from  time  to  time  by  rules  of 
the  courts  for  that  purpose :  Thus,  the  practice  of  not  allowing  t 
second  arrest  for  the  same  cause  of  action ;  of  not  allowing  an  atrssi 
when  the  original  debt  was  less  than  ten  pounds,  but  raised  up  ft) 
that  sum  by  the  costs  of  the  former  action  ;  of  allowing  the  pUudf 
to  hold  to  bail  in  actions  of  trover,  and  trespass,  had  no  other  found* 
tion  than  the  rules  of  the  courts ;  and  the  statute  above  referred  » 
took  away  no  authority  which  the  courts  antecedently  pooseswi 
except  that  it  prevented  the  issuing  of  bailable  process  for  a  smaller 
sum  than  ten  pounds.  The  courts,  therefore,  may  still  interpose;  aid 
accordingly,  in  various  cases,  have  interposed,  in  a  summary  wty 
and  have  discharged  the  defendant  on  common  bailc.  Thus,  the 
court  of  King's  Bench,  in  one  cased,  discharged  a  defendant  out  of 
custody,  on  the  ground  that  the  giving  of  a  new  security  by  the 
plaintiff  to  a  creditor  of  the  defendant,  could  not  be  considered  tf 
money  paid  to  the  defendant's  use,  upon  which  ground  alone  he  had 
been  held  to  bail ;  and  in  another  case  e,  they  discharged  the  defend- 
ant, where  it  appeared,  from  the  plaintiff's  own  letters,  that  the  de- 
fendant was  his  creditor  in  a  considerable  sum ;  And,  in  a  subsequent 
case  f,  the  principle  that  such  excepted  cases  may  exist,  in  which  the 
court  may  interpose,  by  their  summary  jurisdiction,  and  discharge 
the  defendant,  was  fully  admitted  by  the  court.  So,  in  the  Common 
Pleas,  where  the  plaintiff  had  commenced  an  action  on  the  protho- 

*  Wigglesworth  v.  Isherwood,  1  Ken.  d  Taylor  v.  Higgins,  8  East,  169. 

371.  *  Nizetich  v.  Bonacich,   5    Barn.  & 

b  Chambers   v.  Bernasroni,    6    Bing.  Aid.  904.  and  see  Jackson  v.  Tomkins,  * 

498.   500.       4  Moore  &,   P.  218.   220.  Chit.  R.  20. 

S.  C.  f  McGinnis  v.  McCurling,  6  DowL  * 

f   Id.  ib.  R.  24. 
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wtary's  allocatur  for  costs,  and  had  arrested  the  defendant,  this 
covt,  though  they  would  not  stay  the  proceedings,  held  the  arrest 
to  be  had*.  So,  in  the  Exchequer,  if  there  be  probable  ground  to 
toped  that  the  securities  upon  which  the  defendant  is  held  to  bail 
at  illegal,  the  court,  it  is  said,  will  discharge  him,  upon  filing  common 
Wb,  And  where  a  plaintiff,  after  making  an  affidavit  of  debt,  re- 
lated part  of  it,  and  the  debt  was  thereby  reduced  to  an  amount 
inefficient  to  warrant  an  arrest,  and  the  defendant  was,  notwith- 
rtttding,  afterwards  arrested  for  the  whole  debt,  the  court  ordered 
Ik  bail  bond  to  be  set  aside,  with  costs6.  But  the  courts  will  not 
Mt  aside  an  arrest  upon  the  merits,  unless  it  be  clear,  from  the  affi- 
davits, that  the  plaintiff  could  not  have  had  any  cause  of  action d, 
Ik  circumstance  of  the  action  being  brought  for  purposes  of  intimi- 
dation, would  not,  it  seems,  be  a  ground  for  such  interference d : 
Aid  the  court  refused  to  set  aside  a  capias,  and  discharge  a  de- 
fendant out  of  custody,  on  the  ground  that  he  had  been  arrested  for 
i  debt,  which  the  plaintiff,  by  the .  particulars  of  his  demand,  had 
itewn  to  have  been  contracted  upwards  of  six  years  before  the  com- 
aenecment  of  the  action  e.  So,  the  court  refused  to  interfere  sum- 
warily,  to  discharge  a  defendant  out  of  custody,  on  the  ground  that 
Ae  arrest  was  against  good  faith,  in  being  made  for  the  whole  debt, 
■to  an  engagement  to  receive  the  amount  by  instalments f.  And 
ftey  would  not  discharge  a  defendant  out  of  custody,  in  an  action  on 
i  promissory  note,  on  an  affidavit  being  produced,  shewing  that  the 
ttntideration  for  the  note  was  a  gambling  debt,  and  that  an  injunc- 
tion had  issued  in  the  court  of  Chancery,  to  stay  proceedings  at  law  *. 
It  is  said  to  be  only  in  extreme  cases,  that  the  court  will  interfere, 
iad  where  it  can  be  shewn  that  the  process  of  the  court  has  been 
abused  h. 


'  Fry  «.  Malcolm,  4  Taunt.  705.  and 
i«EchIio  v.  Hartop,  2  Blac.  Rep.  886. 
W  v.  Green,  1  H.  Blac.  SOI.  Ha. 
■too*.  Pitt,7  Bing.  280. 

bWightwick  v.  Banks,  Forrest,  153. 
^■eeM'Ourev.  Pringle,  IS  Price,  8. 
K'CleL  2.  S.  C. ;  but  see  Isaacs  v.  Silver, 
'1  Moore,  848.  where  it  is  said  by  the 
ttut,  that  the  case  in  Forrest  cannot  be 

fctyorted. 

1  Short  v.  Cunningham,  1  Dowl.  Rep. 
ft. 

4  Burton  «.  Haworth,  1  Nev.  &  M. 
18.    4  Bam.  &  Ad.  462.  S.  C.    Tucker 


v.  Tucker,  1  Scott,  463.  Mason  v.  Smith, 
5  Dowl.  Rep.  179.  12  Leg.  Obs.  421, 
2.  S.  C. 

•  Potter  v.  Macdonel,  3  Dowl.  Rep. 
58S.  10  Leg.  Obs.  110,  11.  Puttier  v. 
Macdonell,  1  Har.  &  W.  1 89.  S.  C. 

f  Udall ».  Nelson,  1  Har.  &  W.  177. 
4  Nev.  &,  M.  6S7.  3  Ad.  &  E.  215. 
S.C. 

*  Curzon  v.  Hodges,  5  Dowl.  Rep.  98. 
12  Leg.  Obs.  101.  S.  C. 

h  Mason  v.  Smith,  5  Dowl.  Rep.  17!). 
12  Leg.  Obs.  421,2.  S.C. 
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Second  arrest, 
after  nonjrrot, 


Not  allowed 
without  judge's 
order. 


The  defendant  having  been  once  arrested,  cannot  in  general  be 
arrested  again,  for  the  same  cause  of  action  * :  Nemo  debet  bis  vextai, 
pro  eddem  causd.     This  rule  was  formerly  so  rigidly  adhered  to,  tint 
where  the  plaintiff  was  nonprossed  for  want  of  a  declaration,  he  couM 
not  afterwards  have  arrested  the  defendant,  in  a  second  action,  fir 
the  same  cause  b :  and  the  same  practice  still  prevailed  in  the  Comma 
Pleas c :  but,  in  the  King's  Bench,  it  was  determined,  that  after  i 
non  pros,  the  defendant  should  find  bail  in  the  second  action d ;  for 
the  plaintiff,  it  was  said,  suffered  enough  by  paying  costs  in  the  first 
action,  and  therefore  ought  not  to  be  in  a  worse  situation  than  before. 
So,  if  the  plaintiff  were  nonsuited,  in  an  action  of  debt  on  bond,  for 
not  sufficiently  proving  the  execution  of  it  on  non  est  factum*,  ores 
the  ground  of  a  variance  in  a  former  action,  in  which  the  defendant 
was  arrested f,  he  might  formerly  have  been  arrested  again,  in  t 
second  action,  for  the  same  cause ;  but  this  was  not  allowed  after  t 
nonsuit  on  the   merits*:  and  where  the  plaintiff,   having  miscon- 
ceived his  action,  moved  to  discontinue  upon  payment  of  costs,  he 
might,  after  the  costs  were  taxed  and  paidh,  have  taken  out  a  new 
writ  for  the  same  cause,  and  had  the  defendant  arrested  de  now1* 
But  now,  by  a  general  rule  of  all  the  courts k,  "  after  non  pros,  not* 
suit,  or  discontinuance,  the  defendant  shall  not  be  arrested  a  secooi 
time,  without  the  order  of  a  judge."     It  is  not  irregular,  however, 
for  a  plaintiff  to  issue  several  serviceable  writs,  and  afterwards  pro- 
ceed to  arrest  the  defendant  on  bailable  process,  without  discontinuing 
the   previous   writs1:    And   notice  of  discontinuance  of  a  bailable 
action  is  not  necessary,  previously  to  a  second  arrest,  pursuant  to  * 
judge's  order"1. 


•  R.  M.  15  Car.  II.  reg.  2.  K.  B.  and 
see  Tidd  Prac.  9  Ed.  174. 

b  Alroanson  v.  Davila,  1  Ld.  Raym. 
679.     Com.  Rep.  94.  S.  C. 

c  Archer  v.  Champneys,  3  Moore,  607. 
1  Brod.  &  B.  289.  S.  C.  Williams  v. 
Thacker,  4  Moore,  294.  1  Brod.  &  B. 
514.  S.  C. 

d  Turton  v.  Hayes,  1  Str.  439. 

e   Harris  v.  Roberts,  Barnes,  73. 

'  Kearney  v.  King,  1  Chit  R.  273. 

B  Anon,  per  Cur.  E.  19  Geo.  III. 
K.  B. 

*  Belifante  v.  Levy,  2  Str.  1209.  Moi- 
ling v.  Buckholtz,  3  Maule  &  S.  153. 
White  v.  Gumpertz,  5  Barn.  &  Aid.  905. 


1  Dowl.  &  R.  556.  S.  C.  Claughtoflf- 
Farquharson,  7  Moore,  312. 

1  Bates  v.  Barry,  2  Wils.  881.  Key- 
ing v.  Elliott,  Barnes,  399.  and  see  T# 
Prac.  9  Ed.  175. 

k  R.  H.  2  W.  IV.  reg.  I.  § 7.  SBi* 
&  Ad.  375.  8  Bing.  289.  2  Cromp.  * 
J.  169. 

1  Chapman  v.  Vandevelde,  3  D0*1, 
Rep.  313.  9  Leg.  Obs.  800.  S.  C  F 
Littledale,  J.  and  see  Ryves  v.  Bunniog' 
3  Dowl.  Rep.  817.  10  Leg.  Obs.  834,5- 
S.  C.     Tidd  Prac.  9  Ed.  174,  5. 

m  Price  v.  Day,  3  Dowl.  Rep.  4<&  l 
Cromp.  M.  &  R.  937.  5  Tyr.  Rep-  &• 
9  Leg.  Obs.  430.  S.  C 
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In  the  King's  Bench,  by  an  old  rule  of  court*,  "  the  true  place  of  Affidavit  must 
ibode,  and  the  true  addition  of  every  person  making  an  affidavit  in   nent's  addition. 
tku  court,  shall  be  inserted  in  such  affidavit : "  But  there  being  no 
sjcb  rule  in  the  Common  Pleas  b,  it  was  ordered,  by  a  general  rule  of 
,  si  the  courts  c,  that  "  the  addition  of  every  person  making  an  affidavit, 
1  sUl  be  inserted  therein :"  which  rules,  it  has  been  holden,  extend  to 
m  affidavit  made  by  the  defendant  in  a  cause,  as  well  as  by  other  per- 
MMd.  And  where,  in  an  affidavit  to  found  a  motion,  the  addition  of  a 
deponent  is  omitted,  the  court  will  not  enquire  whether   the  facts 
■on  to  by  a  deponent,  are  sufficient  to  support  the  application  e. 
Where  a  deponent  described  himself  as  an  assessor,  it  was  deemed 
■sufficient f ;  and  his  being  described  as  "  clerk  to  the  defendant's 
*  is  not  sufficient,  without  stating  his  residence*.      But 
the  party  making  the  affidavit  was  described  as  of  Kennington,  % 

■  the  county  of  Surrey h,  or  of  "  Lawrence  Pountney,  in  the  city  of 
1  Union ; " !  without  stating  whether  parish,  place,  or  lane,  it  was 
Uden  to  be  a  sufficient  description  of  his  residence.  So,  an  affidavit 
sf  debt,  in  which  the  deponent  described  himself  as  "  late  of  Tyrone, 
h  the  county  of  Tyrone,  in  Ireland,  but  now  in  Dublin  Castle,'  was 
deemed  sufficient k.  And  the  court  will  not  try  the  real  place  of  the 
party's  abode,  upon  affidavits  K 

It  was  determined  in  one  case  m,  to  be  no  objection  to  an  affidavit  Title  of. 
to  hold  to  bail,  that  it  was  not  entitled  "  In  the  King's  Bench  "  :  In  a 


*  B.  M.  15  Car.  IL  reg.  1.  K.  B. 

*  Anon.  6  Taunt.  73.  and  see  Tidd 
IW.  9  Ed.  179.  498. 

c  R.  H.  2  W.  IV.  reg.  I.  §  5.  8  Barn. 
fcAd.375.  6  Bing.  289.  2  Cromp.&  J.  169. 

*  Lawton  v.  Case,  1  Cromp.  &  M.  481. 
•  Tyr.  Rep.  469.  2  DowL  Rep.  40.  6 
Leg.  OU.  125.  S.  C;  but  see  Poole  v. 
Pembrey,  1  DowL  Rep.  698.  8  Tyr.  Rep. 
887.  S.  C.  per  Bayley,  B.  Jackson  v. 
Cfaard,  2  DowL  Rep.  469.  7  Leg.  Obs. 
IBS.  8.  C  per  Parke,  J.  Jervis  v.  Jones, 
4  DowL  Rep.  610.  1  Har.  &  W.  654. 
11  Leg.  Obs.  405,  6.  S.  C.  temb.  contra  ; 
sad  see  Anon.  6  Taunt  73.  1  Dowl. 
Rep.  698, 4.  (6.)  Creed  v.  Coles,  7  Leg. 
Dbs.  525.  Sharp  v.  Johnston,  2  Scott, 
107.    2  Brag.  N.R.  246.    1  Hodges,  29b. 

DowL  Rep.  324.  S.  C   Smith's  Bail,  13 
*g.  Obs.  44,  5. 
c  Rex  v.  Justices  of  Caraarroo,  6  Nev. 


&  M.  864. 

r  Nathan  v.  Cohen,  1  Har.  &  W.  107. 
8  DowL  Rep.  870.  S.  C. 

*  Daniels  t».  May,  5  DowL  Rep.  88. 
12  Leg.  Obs.  46.  S.  C.  but  see  Simpson  v. 
Drummond,  2  Dowl.  Rep.  473.  8  Leg. 
Obs.  301,  2.  S.  C.  per  Parke,  J.  and  see 
Bottomley  v.  Belchamber,  1  Har.  &  W. 
862.  4  DowL  Rep.  26.  10  Leg.  Obs. 
507,  8.  S.  C. 

h  Wilton  v.  Chambers,  I  Har.  &  W. 
116.  fter  Patleson,  J.  and  see  Hunt's  bail, 
4  DowL  Rep.  272.  1  Har.  &  VV.  520. 
1 1  Leg.  Obs.  45.  S.  C.  ;*r  IMtledale,  J. 

1  Miller  v.  Miller,  2  Scott,  1 17. 

k  Stuart  v.  Gaveran,  1  Har.  &  W.  699. 

1  Anon,  per  Cur.  H.  45  Geo.  III. 
K.  B.  2  Smith  R.  207.  S.  C.  Anon.  2 
Leg.  Obs.  382.  per  Patteson,  J. 

m  Kennet  and  Avon  Canal  Company  v. 
Jones,  7  Durnf.  &  E.  451. 
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subsequent  case,  however,  it  was  holden,  that  an  affidavit  of  de 
entitled  in  any  court,  and  only  subscribed  with  the  words  "  1 
Court ",  at  the  bottom  of  the  jurat,  was  not  sufficient  *.  But 
now  settled,  by  a  general  rule  of  all  the  courts  b,  that  "  an  af 
sworn  before  a  judge  of  any  of  the  courts  of  King's  Bench, 
mon  Pleas,  or  Exchequer,  shall  be  received  in  the  court  to 
such  judge  belongs,  though  not  entitled  of  that  court ;  but  i 
any  other  court,  unless  entitled  of  the  court  in  which  it  is 
used." 

General  requi-         The  general  requisites  of  an  affidavit  to  hold  to  bail,  are  firs 

it  should  be  direct  and  positive,  that  the  plaintiff  has  a  sub 
cause  of  action :  secondly,  that  it  should  be  certain  and  expk 
to  the  nature  of  the  cause  of  action :  and  thirdly,  that  it  shoi 
^  single,  and  not  contain  two  or  more  different  causes  of  complah 

cannot  be  joined  in  the  same  action,  either  at  the  suit  of  one  or 
ral  plaintiffs,  or  against  one  or  several  defendants  c. 

In  action  on  bill       It  does  not  seem  to  have  been  formerly  necessary,  in  an  affidi 

mui?  in  general,  ^old  to  ^a^  on  a  ^  °f  excnange>  or  promissory  note,  to  exprei 

or  need  not,  be    gum  for  which  the  bill  or  note  was  drawn  d :  but  it  is  now  settle* 
stated  in. 

in  such  an  affidavit,  the  sum  for  which  the  bill  or  note  was  drawi 

be  specified e.     In  an  affidavit  to  hold  to  bail  for  principal  at 

terest  due  on  a  bill  of  exchange,  the  amount  of  the  bill  mi 

stated f;  and  it  has  been  holden,  that  the  affidavit  must  shei 

much  is  due  for  each,  and  that  the  amount  due  for  principal  is 

enough  to  warrant  an  arrest  8 :  But  the  judges  have  express 

•  Moiling  v.  Poland,  3  Maule  &  S.  7.  6  Leg.  Obs.  444.  S.  C.  Ra| 
157.  and  see  Tidd  Prac.  9  Ed.  180,  81.  Guy,  3  Dowl.  Rep.  554.  10  Lej 
492.  494,  5.  108.     Rackett  ».  Gye,  1  Har.  &  \ 

b  R.  H.  2  W.  IV.  reg.  I.  §  4.  3  Barn.  S.  C.       Molineux  v.  Dorman,  S 

&  Ad.  875.     8  Bing.  288.     2  Cromp.  &  Rep.  662.      Molyneux  p.    Doren 

J.  168.  Leg.  Obs.  78.  S.  C.     Reddell  (or) 

•  For  these  requisites,  and  the  cases  de-  v.  Pakeman,  3  DowL  Rep.  71 4. 
cided  thereon,  see  Tidd  Prac.  9  Ed.  182,  104.  2  Cromp.  M.  &  R.  SO. 
&c.  Rep.  721.  S.  C  ;  and  see  Anon. 

d  Bennett  v.    Dawson,    1  Moore  &  P.  Obs.  95.     Westmacott  v.  Cook,  2 

594.     4  Bing.  609.  S.  C.    Anon.  3  Leg.  Rep.  519.    8  Leg.  Obs.  479.  S.  C 

Obs.  46.     Hanley  v.  Morgan,  2  Cromp.  Jun.    on    Bills,    73.     (h. )  and  j. 

&  J.   331.     1   Dowl.    Rep.   322.   S.    C.  thereto. 

Lewis  v.  Gompertz,  2  Cromp.  &  J.  352.  f  Brown  v.  Jackson,  9  Leg.  Or. 

2  Tyr.  Rep.  317.      1  Dowl.  Rep.  319.  g  Latraille  v.  Hoepfner,  10  Bin 

S.  C  Chit,  on  Bills,  8  Ed.  573.  Byles  on  3  Moore  &  S.  800.     2  DowL  Re 

Bills,  2  Ed.  227.  S.  C.  and    see    Anon.  S  Leg.  O 

•  Brooke  v.  Coleman,   1  Cromp.  &  M.  Callum  v.  Leeson,  2  Cromp.  &  M 
621.     3  Tyr.  Rep.  593.     2  Dowl.  Rep.  4  Tyr.  Rep.  266.   2  Dowl.  Rep.  86 
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that  where  a  claim  is  made  for  principal  and  interest  on  a 
a  date  is  mentioned  from  which  interest  can  he  computed,  it 
mt*;  and  die  affidavit  need  not  state  the  contract  hy  which 
Mt  became  due b.     Where  a  bill  or  note  is  payable  by  m- 

* 

,  the- affidavit  should  shew  what  instalments  are  due ;  and  it 
be  sufficient  to  state  that  the  sum  for  which  the  bill  or  note 
a,  has  not  been  paid c.  The  affidavit  must  also  state  the  time 
e  bill  or  note  was  payable ;  or  that  it  is  overdue,  or  was 
at  a  day  then  past d :  But  it  need  not  set  forth  the  date  of 

-  And  an  affidavit  stating  that  the  defendant  was  indebted 
ustifF  in  a  certain  sum,  upon  the  balance  of  a  bill  of  ex- 
irawn  by  the  plaintiff  upon  and  accepted  by  the  defendant, 
at  a  day  past,  is  sufficient f.  So,  if  it  state  the  defendant  to 
ted  to  the  plaintiff,  on  a  bill  which  was  payable  at  a  day  past, 
dleging  that  the  bill  was  unpaid  or  dishonoured,  it  seems  to 
ient*. 

fidavit  must  also  shew  in  what  character  the  defendant  be-  Character  of 
>le  to  die  payment  of  the  bill  or  note,  whether  as  drawer,  ParUc,# 

or  indorsed;  for  otherwise  he  might  not  be  liable  on  the 
merely  as  a  guarantee,  in  which  case  the  nature  of  his  en- 
t  must  be  stated  h.     But  it  is  not  necessary  for  the  affidavit 


i  v.  Godbold,  3  DowL  Rep. 
wn  v.  Jackson,  9  Leg.  Obs. 
>e  Hutchinson  v.  Hargrave,  1 

1  Bing.  N.  R.  869.  S.  C 
an  v.  Coffis,  1   Gale,  47.     S 
i  429.     9  Leg.  Obs.  SS2.  S.C. 
owerby,  S  Dowl.  Rep.  584.    1 

218.  10  Leg.  Obs.  77.  S.  C. 
ike  v.  Harding,  1  Har.  &  W. 
*owL  Rep.  84.     10  Leg.  Obs. 

.C 

k  Mjerris,  8  Tyr.  Rep.  288. 

oberts  v.   Pilkington,  7   Leg. 

v.  Severn,  7  East,  194.  Jack- 
s,  2  Maule  &  S.  148.  Hoi- 
ambkin,  id.  475.  Edwards  v. 
am.  &  Aid.  495.  Machu  v. 
aunt  171.  2  Marsh,  488.  S.  C 
raham,  4  Moore,  18.  Lamb 
ib,  6  Moore,  14.  2  Brod.  & 
I  C.     Warmsley  v.  Macey,  5 

2  Brod.  &  B.  888.   S.  C. 
tarlea,  2  Leg.  Obs.  108.    Kirk 


v.  Almond,  2  Cromp.  &  J.  854.  2  Tyr. 
Rep.  816.  1  DowL  Rep.  818.  S.  C.  3 
Man.  &  R.  131,  2.  in  notis.  Shirley  v. 
Jacobs,  1  Scott,  67.  8  Dowl.  Rep.  101. 
9  Leg.  Obs.  76,  7.  S.  C. ;  but  see  Davi- 
son v.  March,  1  New  Rep.  C.  P.  157. 
contra. 

•  Anon.  8  Leg.  Obs.  46.  per  Little- 
dale,  J.  Irving Y.  Heaton,  2  Scott,  798. 
4  Dowl.  Rep.  688.  1  Hodges,  480.  11 
Leg.  Obs.  808.  S.  C. 

f  Walmesley  v.  Dibdin,  4  Moore  &  P. 
10. 

B  Phillips  v.  Turner,  1  Cromp.  M.  8c 
R.  597.  5  Tyr.  Rep.  196.  3  Dowl. 
Rep.  163.  9  Leg.  Obs.  110.  S.  C.  jyer 
Gurney,  B. ;  and  see  Masters  v.  Billing,  8 
Dowl.  Rep.  751.  10  Leg.  Obs.  254.  &  C. 

h  Humphries  v.  Winslow  (or  Williams), 
6  Taunt  531.  2  Marsh.  231.  S.  C. 
M4Taggart  w.  Ellice,  12  Moore,  826.  4 
Bing.  114.  S.  C.  Chit  Bills,  8  Ed.  573, 
4.     4  Moore  &  S.  357.  (r.) 
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to  specify  in  what  particular  character  the  debt  is  due  to  the 
whether  as  payee  or  indorsee  * ;  for  if  he  had  no  interest  in  th 
which  he  could  sue  the  defendant,  he  would  be  guilty  of  per} 
liable  to  an  action  for  maliciously  holding  the  defendant  to  bi 
affidavit,  therefore,  to  hold  to  bail,  stating  that  the  defendant 
debted  to  the  plaintiff  on  a  bill  of  exchange,  payable  toatl 
son,  at  a  day  now  past,  was  deemed  sufficient,  without  stating 
day  the  bill  was  payable,  or  shewing  the  connexion  between  t 
and  the  plaintiff b.     But  an  affidavit,  stating  that  A.  B.  and 
jointly  indebted  to  the  plaintiff,   on  a  bill  of  exchange 
in  the  name  and  firm  of  A.  and  Co.  by  the  said  A.,  B.  and  ( 
of  them,  is  insufficient c. 
In  action  by  in-       An  affidavit  to  hold  to  bail  for  a  sum  due  to  plaintiff,  as  indo 
dortee  of  bill,  or  Dflj  0f  exchange,  must  state  by  whom  the  bill  was  indorsed 

that  it  was  duly  indorsed  to  the  plaintiff,  is  not  sufficient*1, 
not  necessary  to  state  that  the  bill  was  negotiable,  or  pa 
order e ;  and  intermediate  indorsements  need  not,  it  seems,  be 
The  affidavit  to  hold  to  bail,  in  an  action  by  the  payee  or  ind 
a  bill  of  exchange  against  the  drawer,  or  by  the  indorsee  c 
missory  note  against  the  payee  or  indorser,  must  shew  the 
ment  to,  and  default  of  the  acceptor  of  the  bill,  or  drawer  of  tl 


note. 


8  Bradshaw  v.  Saddington,  7  East,  94. 
3  Smith  R.  1 17.  S.  C.  and  see  Machu  v. 
Fraser,  7  Taunt.  171.  2  Marsh.  483. 
S.  C  Lamb  v.  Newcombe,  5  Moore,  1 1. 
2  Brod.  &  B.  343.  S.  C.  Chit  Bills,  8 
Ed.  574.  Chit.  Jun.  on  Bills,  73.  (i.) 
and  Addend,  thereto  ;  but  see  Balbi  v. 
Batley,  6  Taunt  25.  1  Marsh.  424.  S.  C. 
Mammatt  v.  Mathew,  4  Moore  &  S.  356. 
10  Bing.  506.  S.  C.  semb.  contra. 

b  Elstone  r.  Mortlake,  1  Chit  R.  648. 
and  see  Brooks  v.  Clark,  2  DowL  &  R. 
)  48.  Walmesley  v.  Dibdin,  4  Moore  & 
P.  10. 

c  Harmer  v.  Ashby,  10  Moore,  323. 

d  Lewis  t\  Gompertz,  2  Cromp.  &  J. 
352.  2  Tyr.  Rep.  317.  1  Dowl.  Rep. 
319.  S.  C.  Woolley  v.  Escudier,2  Moore 
Sl  S.  392.  M'Taggart  v.  Ellice,  12 
Moore,  326.  4  Bing.  114.  S.  C.  Fir- 
ley  v.  Rallett,  2  Dowl.  Rep.  708.  per 
Parke,  B.  Fownes  r.  Stokes,  4  Dowl. 
Rep.  125.     2   Scott,  205.  S.  C. ;  but  see 


Mammatt  v.  Mathew,  4  Moore 
10  Bing.  506.  S.  C.  semb.  conti 

9  Hughes  v.  Brett,  3  Moore 
6  Bing.  239.  S.  C. 

f  1    Chit.  Jun.  on   Bills,  7 
Addend,  thereto.     And  for   th 
affidavits  to  hold  to  bail,  on 
notes,  and  bills  of  exchange,  sc 
to  Tidd  Prac.  9  Ed.  79. 

8  Buckworth  v.  Levi,  5  Mc 
23.  7  Bing.  251.  1  Dowl.  ] 
S.  C.  Cross  t».  Morgan,  id. 
Leg.  Obs.  97.  S.  C.  Banting 
1  Dowl.  Rep.  445.  4  Leg.  < 
S.  C.  Smith  v.  Escudier,  3  ' 
219.  Crosby  v.  Clark,  1  Mee 
296.  1  Tyr.  &  G.  660.  5  E 
62.  S.  C.  ;  and  see  Tucker  v.  ( 
Tyr.  Rep.  496.  2  Cromp.  & 
Dowl.  Rep.  574.  S.  C  Simpso 
3  Dowl.  Rep.  731.  10  Leg.  ' 
S.  C.  Irving  v.  Heaton,  2  Sco 
Hodges,  430.     4  Dowl.   Rep. 
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and  if  there  has  been  no  presentment,  but  it  has  been  dispensed  with, 

or  the  acceptor  or  drawer  could  not  be  found,  the  special  facts  must 

W  stated  in  the  affidavit*.     But  in  an  action  by  the  indorsee  of  a  bill 

of  exchange,  against  the  acceptor,  the  affidavit  need  not  allege  a  pre- 

ntnent  for  payment b.    So,  in  an  action  against  the  drawer  of  a  bill 

of  exchange,  or  indorser  of  a  promissory  note,  notice  to  the  defend- 

■tof  its  being  dishonoured,  need  not,  it  seems,  be  stated  in  the  affi- 

time.    Where  an  affidavit  to  hold  to  bail  on  three  promissory  notes,  When  defective, 

m  defective  as  to  two  of  them,  the  court  of  Exchequer  discharged  " to  one1or  "J0"5 

^  °        of  several  notes. 

the  defendant,  on  filing  common  bail;  and  would  not  order  bail  to  be 
taken  to  the  amount  of  the  note,  as  to  which  the  affidavit  was  suffi- 
cient d. 

It  was  formerly  holden,  in  the  Common  Pleas,  that  in  an  affidavit  Affidavit  for 
of  debt,  for  money  paid  to  the  use  of  the  defendant6,  or  for  work  and  money  P*1  » 
labour  as  the  defendant's  servant f,  it  was  not  necessary  to  state  that 
it  was  at  his  request;  but  it  was  otherwise  in  the  King's  Bench *,  and 
Exchequer*1 :  And  now,  by  a  general  rule  of  all  the  courts1,  "  affida- 
vits to  hold  to  bail,  for  money  paid  to  the  use  of  the  defendant, 
or  for  work  and  labour  done,  shall  not  be  deemed  sufficient,  unless 
tbey  state  the  money  to  have  been  paid,  or  the  work  and  labour  to 
bare  been  done,  at  the  request  of  the  defendant."  So,  in  an  affi- 
davit of  debt,  for  the  agistment  of  cattle,  it  must  be  stated,  that  the 
agistment  was  at  the  defendant's  request k :  And  an  affidavit  of  debt 


leg.  Ob*.  808.  S.  C. ;  but  see  Weedon  v. 

Medley,  2  DowL  Rep.  689.    9  Leg.  Obs. 

♦i  8.  C     Witham  v.  Gompertz,  1  Tyr. 

*G.6.     4  DowL  Rep.  382.     1   Gale, 

901.    %  Cromp.  M.  A  R.  7S6.  8.   C. 

antra. 
'  1  Chit  Jim.  on  Bills,  73,  4.  (?.) 
k  Utborne  v.  Pennefl,  4  Moore  A  S. 

ttl.  and  see  Phillips  ».  Turner,  1  Cromp. 

X.&R.  597.    8  DowL  Rep.  168.     5 

Tyr.  fiep.  196.     9  Leg.  Obs.  110.  &  C. 
'  1  Chit.  Jun.  on  Bills,  73.  (q.) 
4  Kirk  «.  Almond,  2  Cromp.  &  J.  864. 

8  Tyr.  Rep.  816.      1  DowL  Rep.  818. 

&  C ;  and  see  Baker  v.  Wills,  1  Cromp. 
&H.  288.  8  Tyr.  Rep.  182.  1  DowL 
V  631.  S.  C.  Raggett  v.  Guy,  8 
DovL  Rep.  654.  10  Leg.  Obs.  108. 
Rackette.  Gye,  1  Har.  A  W.  198.  S.  C. 
Drake  t.  Harding,  4  DowL  Rep.  84.  1 
Iir.  A  W.  864.     10  Leg.  Obs.  220, 21. 


S.  C 

*  Eyre  v.  Hulton,  5  Taunt  704.  Sy- 
monds  v.  Andrews,  id.  751.  Hulton  ». 
Eyre,  1  Marsh,  815.  Berry  v.  Fernan- 
dez, 8  Moore,  882.     1  Bing.  888.  S.  C. 

'  Bliss  v.  Atkins,  5  Taunt  756.  1 
Marsh.  817.  (a.)  S.  C.  Brown  v.  Gar. 
nier,  6  Taunt  889.  and  see  Rowley  v. 
Bayley,  1 1  Moore,  888. 

*  Durnford  v.  Mesdter,  5  Maule  A  S. 
446.  Pitt  v.  New,  8  Barn.  A  C.  654. 
8  Man.  A  R.  129.  S.  C.  and  see  Tidd 
Prac.  9  Ed.  184. 

h  Reeves  v.  Hucker,  1  Price,  N.R.  187. 
2  Cromp.  A  J.  44.  2  Tyr.  Rep.  161.  S.  C. 

*  R.  H.  2  W.  IV.  reg.  L  5  8.  8 
Barn.  A  Ad.  875.  8  Bing.  289.  2  Cromp. 
A  J.  170. 

k  Smith  v.  Heap,  5  Dowl.  Rep.  11. 
12  Leg.  Obs.  211.  S.  C. 
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or  interest 


Before  whom 
sworn. 


Supplemental 
affidavit 


"  for  money  had  and  received  by  the  defendant,  for  and  on  f 
of  the  plaintiff,  and  at  his  request,"  instead  of  "  to  and  for  the 
the  plaintiff,"  is  not  sufficient*.  An  affidavit  to  hold  to  hail,  i 
that  the  defendant  is  indebted  to  the  plaintiff  in  10002.  "  on  h 
of  account j  for  money  paid,  laid  out  and  expended  by  the  plain 
and  for  the  defendant,  and  at  his  request,  and  for  money  ha 
received  by  the  defendant  for  the  plaintiff,  and  for  interest  of  i 
due  by  the  defendant  to  the  plaintiff,"  is  not  sufficiently  cei 
So,  an  affidavit  of  debt,  for  money  paid  and  interest,  without  si 
how  the  interest  accrued,  is  bad  c :  the  affidavit  ought  to  stati 
be  due  upon  an  agreement*.  But  an  affidavit  to  hold  to  bail  fi 
due  for  money  paid  and  expended  to  the  use  of  the  defendant, 
his  request,  and  for  interest  agreed  to  be  paid  thereon,  has  been  d 
sufficient6. 

The  affidavit  of  the  cause  of  action  may  be  sworn  in  court, 
fore  a  judge,  or  commissioner  of  the  court,  authorized  to  take  affii 
by  virtue  of  the  statute  29  Car.  II.  c.  5.  or  else  before  the  office 
issues  the  process,  or  his  deputy f:  and  it  may  be  sworn  before  i 
missioner,  although  he  be  concerned  as  attorney  for  the  plaintifl 

In  the  King's  Bench,  it  is  the  constant  and  uniform  practice 
court,  not  to  receive  a  supplemental  affidavit  to  hold  to  bailh. 
Common  Pleas  however,  where  the  affidavit  to  hold  to  bail  wi 
fective,  by  reason  of  the  omission  of  some  circumstance  necess 
complete  it,  as  where  it  was  not  sworn,  in  an  affidavit  made 
executor,  that  he  believed  the  debt  to  be  due  V  or  that  the  deft 
acknowledged  an  account  stated  k,  &c.  the  court  would  formerh 
permitted  the  deficiency  to  be  supplied  by  a  supplemental  affi 
But  now,  by  a  general  rule  of  all  the  courts1,  "no  supplemenU 


*  Kelly  v.  Curzon,  1  Har.  &  W.  678. 
but  see  Coppinger  v.  Beaton,  8  Durnf.  & 
E.  SS8.  semb.  contra, 

b  Visger  v.  Delegal,  2  Barn.  &  Ad. 
671.     1  DowL  Rep.  SS3.  S.  C. 

c  Callura  v.  Leeson,  2  Dowl.  Rep.  38 1. 
2  Cromp.  Sc  M.  406.  4  Tyr.  Rep.  266. 
S.  C. 

d  Drake  v.  Harding,  4  Dowl.  Rep.  34.  1 
Har.  &W.  364.  10Leg.Obs.220,21.S.  C. 

c  Hutchinson  v.  Hargrave,  1  Bing. 
N.  R.  369.  1  Scott,  269.  S.  C.  Harrison 
v.  Turner,  4  DowL  Rep.  72.  1  Har.  & 
W.  346.  10  Leg.  Obs.  459,  60.  S.  C. 
per  Coleridge,  J. 

f  Stat.  12  Geo.  I.  c.  20.  §  2. 


g  R.  E.    15  Geo.   II.  reg.  2. 
R.  E.  13  Geo.  II.  reg.  1.  G  P.  i 
Tidd  Prac.  9  Ed.  179. 

h  Tidd  Prac.  9  Ed.  189.  (rf.) 

1  Roche  v.  Carey,  2  Blac.  Rep. 

k  Swarbreck  v.  Wheeler,  Borne 
and  see  Manning  v.  Williams, 
Hobson  v.  Campbell,  I  H.  Bin 
Hollis  v.  Brandon,  )  Bos.  &  ] 
Green  v.  Redshaw,  id.  228.  St» 
v.  Danrers,  2  Bos.  &  P.  110.  G 
v.  Hammond,  id.  298.  and  see  Tid 
9  Ed.  189. 

1  R.  H.  2  W.  IV.  reg.  I.  §  9. 
*  Ad.  375.     8  Bing.  289.     2  Cr 
J.  170. 
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ill  be  allowed,  to  supply  any  deficiency  in  the  affidavit  to 

nail." 

Sdarit  to  hold  to  bail  continues  in  force  for  a  year;  during  How  long 

nriod,  the  defendant  may  be  arrested  on  the  first,  or  any  sub-  tinuw  in^fbrce. 

process  sued  out  thereon.     When  an  affidavit  is  made  more 

ear  before  the  suing  out  of  the  writ,  it  is  not  in  general  suffi- 

authorize  an  arrest,  in  the  King's  Bench ;  for  the  acts  require 

of  a  subsisting  debt,  at  the  time  of  suing  out  the  process,  and 

ear,  it  will  be  presumed  that  the  debt  has  been  paid,  if  nothing 

0  the  contrary*;  which  practice  has  been  since  adopted  in  the 
i  Pleas b,  and  Exchequer0.  It  is,  therefore,  in  general  neces- 
:  a  new  affidavit  should  be  made,  before  a  writ  is  sued  out, 
ore  than  a  year  has  elapsed  since  the  making  of  the  former 

But  if  the  plaintiff  make  an  affidavit  to  hold  to  bail,  and 
>cess  upon  it  in  due  time,  which  is  continued,  the  defendant 
arrested  on  the  affidavit,  although  more  than  a  year  oldd. 
rrit  of  capias  being  sued  out,  should,  by  the  uniformity  of  Delivery  of 
act*,  be  delivered  to  the  sheriff,  or  other  officer  or  person  to  c^^  thereof, 
is  directed ;  and  "  so  many  copies  thereof  should  be  de-  to  sheri$  &c* 

1  to  him,  together  with  every  memorandum,  or  notice,  sub- 
1  thereto,  and  all  indorsements  thereon,  as  there  may  be  per- 

itended  to  be  arrested  thereon,  or  served  therewith :  "•  •  And  Plaintiff;  or  hit 

i  proviso  in  the  act,  that  "  it  shall  be  lawful  for  the  plaintiff,  order  sheriff;  Ac. 

attorney,  to  order  the  sheriff,  or  other  officer  or  person  to  j°r"]J!t,omej 

the  writ  shall  be  directed,  to  arrest  one  or  more  only  of  the  serve  copy  of 

lants  therein  named,  and  to  serve  a  copy  thereof  on  one  or  WM  on     crfc 
of  the  others  f ;  which  order  shall  be  duly  obeyed  by  such 
',  or  other  officer  or  person :  and  such  service  shall  be  of  the 
brce  and  effect,  as  the  service  of  the  writ  of  summons  there- 
ire  mentioned,  and  no  other."  * 

the  delivery  of  the  writ  to  the  sheriff,  he  will  grant  his  Warrant,  or 

1  thereon,  directed  to  his  officers,  for  the  execution  of  it :  but,  capias. 

r   ©.     Hague,    2    Str.     1270.  Parke,  B. 

Davy  and  others,  H.  44  Geo.  e  Stat.  2  W.  IV.  c.   30.  §  4.     Ante, 

rart  v.  Freeman,  £.   47  Geo.  90,  91. 

f  For  the  form  of  this  Order,  see  Ap- 

r  v.   Slater,  2  Scott,  839.  but  pend.  to  Tidd  Sup.  1833.  p.  276. 

i  p.  Holditch,  1  Bos.  &  P.  176.  *  Stat  2  W.  IV.  c  39.  $  4.  Ante,  69. 

len  v.  Maugham,  2  Cromp.  M.  h  Append,  to  Tidd  Sup.  1833.  p.  274, 

4  Dowl.  Rep.  403.     1  Tyr.  5.     And  as  to  the  sheriffs  warrant  to  ar- 

I  Gale,  345.  S.  C.  rest  the  defendant,  see  Tidd  Prac.  9  Ed. 

.  Jerris,  13  Leg.  Obs.  80.  per  217. 
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Sheriffs  to  name 
deputies,  resident 
in  London,  for 
receiving  writs, 
and  granting 
warrants,  &c. 


Duty  of  sheriff 
in  executing 
cajrias. 


When  parcel  of 
one  county  is 


in  the  county  palatine  of  Lancaster,  a  mandate*  must  be  previouslj 
obtained  from  the  Chancellor  of  the  Duchy,  or  his  deputy,  directec 
to  the  sheriff,  commanding  him  to  execute  the  same.  And  the  she- 
riff, in  his  warrant  on  a  capias,  need  not  state  the  court  out  of  whid 
the  writ  issues  b.  Where  the  plaintiff's  attorney  obtained  from  the 
sheriff's  deputy  in  London,  a  warrant,  which  he  sent  to  an  officer  in 
the  country  by  the  post,  but  did  not  pay  the  postage,  and  the  officer 
having  in  consequence  refused  to  take  in  the  letter,  it  was  returned  to 
the  dead  letter  office,  the  court  held  that,  under  these  circumstance!, 
the  sheriff  could  not  be  called  on  to  return  the  writ0. 

By  the  statute  23  Hen.  VI.  c.  9.  sheriffs  are  required  to  mike 
yearly  a  deputy,  in  the  king's  courts  of  his  Chancery,  the  King's 
Bench,  Common  Pleas,  and  Exchequer,  of  record,  before  they  thd 
return  any  writs,  to  receive  all  manner  of  writs  and  warrants  to  k 
delivered  to  them ;  which  statute  was  enforced  by  subsequent  rob 
of  court  in  the  King's  Bench d,  and  Common  Pleas e :  and  accord- 
ingly, by  the  late  act  for  the  further  amendment  of  the  law f,  &c  ft 
is  enacted,   that  "  from  and  after  the   first  day  of  June  183M 

the  sheriff  of  each  county  in  England  and  Wales  shall  seventy 

name  a  sufficient  deputy,  who  shall  be  resident,  or  have  an  office, 
"  within  one  mile  from  the  Inner  Temple  Hall,  for  the  receipt  i 
"  writs,  granting  warrants  thereon,  making  returns  thereto,  and  *> 
"  cepting  of  all  rules  and  orders,  to  be  made  on,  or  touching  the  ex- 
"  ecution  of  any  process  or  writ,  to  be  directed  to  such  sheriff." 

Within  the  time  limited  for  the  execution  of  the  writ,  it  is  the  duty 
of  the  sheriff,  or  his  officers,  to  arrest  the  defendant h,  if  he  can  be 
found  in  his  bailiwick,  and  to  detain  him,  until  he  shall  have  gives 
him  bail,  or  made  deposit  with  him,  according  to  law,  or  until  the 
defendant  shall,  by  other  lawful  means,  be  discharged  from  his  cus- 
tody [.     And  there  being,  in  divers  parts  of  England,  certain 

a  Append,  to  Tidd  Sup.  1888.  p.  275. 

b  Astley  v.  Goodjer,  2  Dowl.  Rep. 
619.  2  Cromp.  &  M.  682.  8  Leg.  Obs. 
508.  Ashby  v.  Goodyer,  4  Tyr.  Rep. 
414.  S.  C.  ;  and  see  Rose  v.  Tomblin- 
son,  3  Dowl.  Rep.  49. 

c  Hart  v.  Weatherley,  4  Dowl.  Rep. 
171.     11  Leg.  Obs.  31.  S.  C. 

*  R.  M.  1654.  $  1.  R.  E.  15  Car.  II. 
rtg.  4.  K.  B. 

e  R.  M.  1654.  §  1.  R.  H.  14  &  15 
Car.  II.  reg.  1.     R.  H.  15  &  16  Car.  II. 


« 


« 


C.  P. 

'  Stat.  8  &  4  W.  IV.  c.  42.  §  20. 

B  This  was  a  day  after  the  bringing  ^ 
of  the  bill,  but  before  the  passing  of  tbe 
act. 

h  As  to  the  arrest  of  the  defendant,  »«d 
by  whom,  and  by  what  authority,  wte*» 
where,  and  in  what  manner,  it  may  1* 
made,  see  Tidd  Prac.  9  Ed.  171.216,&CJ 
and  for  the  sherifTs  duty  on  the  arrest,  * 
226,  &c. 

1  Sohed.  to  stat.  2  W.  IV.  c.  89.No.*- 
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tricts  and  places,  parcel  of  some  one  county,  but  wholly  situate  with-  surrounded  by 
in  and  surrounded  by  some  other  county,  which  was  productive  of  in- 
convenience and  delay,  in  the  service  and  execution  of  the  process 
rf  the  courts ;  for  remedy  thereof  it   is  enacted,  that  "  every  such 
"district  and  place  shall  and  may,  for  the  purpose  of  the  service  and 

*  execution  of  every  writ  and  process,  whether  mesne  or  judicial*, 
"  issued  out  of  either  of  the  said  courts,  be  deemed  and  taken  to  be 

*  part  as  well  of  the  county  wherein  such  district  or  place  is  so  situ- 
M  ate  as  aforesaid,  as  of  the  county  whereof  the  same  is  parcel ;  and 
"  every  such  writ  and  process  may  be  directed  accordingly,  and  ex- 
"ecuted  in  either  of  such  counties."  b 

It  seems,  that  in  order  to  constitute  an  arrest,  the  warrant  must  be  Arrest,  how 
produced ;  the  closest  watching  of  the  defendant  not  being  deemed 
nflkient c.  And  if  a  sheriff's  officer  send  his  servant  to  a  party,  to 
inform  him  that  there  is  a  writ  out  against  him,  and  that  he  must 
xwne  and  give  bail  to  it,  and  the  party  go  to  the  officer's  house,  and 
aerate  a  bail  bond,  this  is  not  an  arrest d.  So,  where  the  defendant 
a  trespass  justified  under  a  latitat,  and  the  plaintiff*  replied  a  deten- 
tion after  a  bail  bond  given,  it  was  holden  that  an  actual  arrest  must 
)e  proved :  proof  of  the  execution  of  the  bail  bond,  coupled  with  an 
idmission  of  the  trespass  in  the  special  plea,  not  being  sufficient e. 

It  has  been  already  seen  f,  that  clergymen  are  privileged  from  arrest  Of  Clergymen. 
in  going  to,  and  returning  from  church,  or  performing  divine  service : 
tad,  by  the  statute  9  Geo.  IV.  c.  31.  §  23.  "  if  any  person  shall 
arrest  any  clergyman,  upon  any  civil  process,  while  he  shall  be  per- 
forming divine  service,  or  shall,  with  the  knowledge  of  such  person, 
he  going  to  perform  the  same,  or  returning  from  the  performance 
thereof,  every  such  offender  shall  be  guilty  of  a  misdemeanour ; 
and  being  convicted  thereof,  shall  suffer  such  punishment,  by  fine  or 
imprisonment,  or  by  both,  as  the  court  shall  award."  On  this  sta- 
lk it  has  been  holden,  that  a  clergyman  arrested  on  his  way  to  the 
tar,  is  entitled  to  be  discharged  *. 

The  process  usually  put  in  opposition  d  Berry  v.  Adaroson,  2  Car.  &  P.  60S, 

'  *ane  \s  final ;  mesne  process  being  of  and  see  Small  v.  Gray,  id.  606.      Peters 

Judicial  nature,  as  well  as  process  of  v.  Stanway,  6  Car.  &  P.  737.  per  Alder - 

feution :  but  the  term  judicial,  in  this  ton,  B. 

»u»e,  was    probably  intended  to  mean  e  Reece  v.  Griffiths,  5  Man.  &  R.  120. 

wets  after  judgment.  f  Ante,  115.  and  see  Tidd  Prac.  9  Ed. 

*  Scat.  2  W.  IV.  c.  89.  §  20.  219. 

'  Robins  v.  Header,  S  Dowl.  Rep.  548.  *  Goddard  v.  Harris,  7  Bing.  320.    5 

Leg.  Ob*.  141.     Hender  v.  Robins,  1       Moore  &  P.  122.  S.  C. 
r.  &  W.  204.  S.  Cper  H'Uliams,  J. 
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Delivery  of 
copies  of  writ, 
&c.  to  defend- 
ants. 


Indorsement  on 
writ,  of  true  day 
of  execution. 

When  to  be 
made,  and  con- 
sequence of 
omission. 


Return  of  writ. 


Detainer  on  sub- 
sequent process. 


When  the  defendant  is  arrested  upon  the  writ  of  capiat,  the  sheriff 
or  his  officer,  is  required,  by  the  uniformity  of  process  act*,  "upoi 
"  or  forthwith  after  the  execution  thereof  to  cause  a  copy  of  tk 
"  writ,  together  with  every  memorandum  or  notice  subscribed  thereto 
"  and  all  indorsements  thereon,  to  be  delivered  to  every  person  vpft 
"  whom  such  process  shall  be  executed  by  him,  whether  by  soviet 
"  or  arrest ;  and  to  indorse  on  such  writ,  the  true  day  of  the  est* 
"  cution  thereof,  whether  by  service  or  arrest." b  In  order  to  gill 
effect  to  the  last-mentioned  provision,  there  is  a  general  rale  sf -si 
the  courts c,  that  "  the  sheriff,  or  other  officer  or  person  to 
any  writ  of  capias  shall  be  directed,  or  who  shall  have  the 
and  return  thereof,  shall,  within  six  days  at  the  least  after  the 
cution  thereof,  whether  by  service  or  arrest,  indorse  on  such  writ,  tsi 
true  day  of  the  execution  thereof;  and  in  default  thereof,  sbsfl  fe 
liable,  in  a  summary  way,  to  make  such  compensation,  for  any  dtflrtgfc 
which  may  result  from  his  neglect,  as  the  court  or  a  judge  sssl 
direct"  When  the  sheriff  has  neglected  to  comply  with  this  rule,sT; 
not  indorsing  on  the  writ  of  capias  the  day  of  its  execution,  Isft 
plaintiff's  remedy  is  not  by  attachment,  but  by  a  rule  calling  on  s^ 
sheriff  to  shew  cause,  why  he  should  not  amend  his  return,  and  snaf 
such  compensation  to  the  plaintiff,  as  the  court  shall  direct;  andiif 
he  should  not  pay  the  costs  of  the  application d :  And  he  is  eoa> 
manded  by  the  writ,  immediately  after  the  execution  thereof,  to  re- 
turn the  same  to  the  court,  together  with  the  manner  in  which  1* 
shall  have  executed  it,  and  the  day  of  the  execution  thereof;  or  that, 
if  the  same  shall  remain  unexecuted,  then  that  he  do  so  return  the 
same,  at  the  expiration  of  four  calendar  months  from  the  date  there- 
of, or  sooner,  if  he  should  be  thereto  required  by  order  of  the  slid 
court,  or  by  any  judge  thereof*. 

If  the  defendant  be  wrongfully  taken,  without  process f,  or  after  Hi 
expiration  *,  he  cannot  be  lawfully  detained  in  custody,  under  sub- 
sequent process,  at   the  suit  of  the  same  plaintiff,  though  regularly 


a  2  W.  IV.  c.  39.  §  4. 

b  Id.  ib.  Append,  to  Tidd  Sup.  1883. 
p.  277. 

•  It.  M.  3  W.  IV.  reg.  4.  4  Barn.  & 
Ad.  2.    9  Ring.  444.    1  Cromp.  &  M.  8. 

*  Ridley  v.  Weston,  2  Moore  &  S.  724. 
Moore  v.  Thomas,  3  Moore  &  S.  810.  2 
Dowl.  Rep.  760.  S.  C. 

e  Sched.  to  Stat  2  W.  IV.  c.  39.  No. 
4.     Append,  to  Tidd  Sup.  1833,  p.  272. 
r  Birlow  t>.  Hall,  2  Anst.46l  ;  and  see 


Birch  v.  Prodger,  1  New  Rep.  C.  P.  IS* 
Attorney  General  v.  Dorkings,  1 1  Price 
156.  Attorney  General  v.  Carl  Cass,  i 
346.  Wells  v.  Gurney.  8  Barn.  &  ( 
769.  Ex  parte  Scott,  9  Barn.  &  C.  4H 
4  Man.  &  R.  361.  S.  C. 

*  Loveridgc  v.   Plaistow,   2  H.  BU 
29.  and  see  Spencc  t'.  Stuart,  S  East.  8 
Exjtartc  Ross,  1  Rose,  261,  2.     Rex 
Blake,  4  Bam.  &  Ad.  356.     2   Nev. 
M.  312.  S.  C. 
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issued :  But  third  persons,  who  find  a  defendant  in  custody,  have  a 
right  to  consider  him  as  being  lawfully  in  the  custody  in  which  he  is 
found,  and  to  proceed  against  him  accordingly ;  for  otherwise  a  per- 
son, under  an  illegal  arrest  at  the  suit  of  one  party,  would  be  com- 
pletely protected,  during  his  imprisonment,  from  all  other  process, 
which  would  be  productive  of  great  inconvenience,  and  suspension  of 
justice  ».  And  a  defendant  who  has  been  wrongfully  arrested  upon  a 
Sunday,  on  a  charge  of  forgery,  without  any  warrant,  may  be  law- 
folly  arrested  upon  civil  process,  as  he  is  leaving  the  police  office, 
after  he  has  been  ordered  by  the  magistrate  to  be  discharged  b.  The 
principle  to  be  derived  from  the  cases  upon  this  subject  appears  to 
be,  that  where  the  sheriff  arrests  the  defendant  in  one  action,  it 
operates  virtually  as  an  arrest  in  all  the  actions  in  which  the  sheriff 
holds  writs  against  him  at  the  time ;  for  it  would  be  only  an  idle  and 
useless  ceremony,  to  arrest  the  defendant  in  the  others  :  It  would  be 
•cfcm  agere;  and  this  detainer  will  hold  good,  though  the  court 
nay,  upon  collateral  grounds,  unconnected  with  the  act  of  the  sheriff, 
order  the  party  to  be  discharged  from  the  first  arrest.  But  where  the 
sheriff  has,  by  his  own  act,  illegally  arrested  the  defendant,  the  latter 
is  not  in  custody  under  the  first  writ:  he  is  suffering  a  false  imprison- 
ment; and  such  false  imprisonment,  being  no  arrest  in  the  original 
action,  cannot  operate  as  an  arrest  under  other  writs  lodged  with  the 
sheriff*. 


*  Barclay  v.  Faber,  2  Burn.  &  Aid. 
748.  1  Chit  R.  579.  a  C. ;  and  see  id. 
W,  80,  81.  in  notu.  Arundel  v.  Chitty, 
1  DowL  Rep.  499.  5  Leg.  Obs.  270.  S.  C. 
l*IAUedale,J.    Tidd  Prac.  9  Ed.  21 9, 


20. 

b  Jacobs  v.  Jacobs,  3  Dowl.  Rep.  676. 

c  Barrett  v.  Price,  9  Bing.  566.  570. 
2  Moore  &  S.  634.  1  Dowl.  Rep.  725. 
S.  C.  per  Tmdak  Ck.  J. 


CHAP.  XI. 


Proceedings  on 
arrest 


Sheriff's  duty  to 
take  bail,  &c. 


Bail  bond,  in 
what  sum. 


Of  the  Bail  Bond  ;  and  Deposit  of  Money  in  She- 
riff's hands,  $c. :  and  of  Proceedings  which  may 
be  had  in  Vacation,  as  well  as  in  Term  Time. 

W  HEN  the  defendant  has  been  arrested  on  the  capias,  he  is  either 
discharged  out  of  custody,  on  giving  bail  to  the  sheriff,  or  an  attor- 
ney's  undertaking  to  cause  special  bail  to  be  put  in  for  him,  accord- 
ing to  the  exigency  of  the  writ4,  or  on  depositing  in  the  sheriff*! 
hands,  the  sum  indorsed  thereon,  together  with  10/.  in  addition, 
to  answer  costs,  &c.  on  the  statute  43  Geo.  III.  c.  46.  §  2b;  or 
he  remains  in  custody  c,  or  escapes  d,  or  is  rescued  e,  &c. 

By  the  statute  23  Hen.  VI.  c.  9.  it  is  the  duty  of  the  sheriff,  wbea 
the  defendant  is  arrested  and  in  actual  custody,  to  take  bail,  if  re- 
quired :  and  therefore,  if  a  bail  bond  be  tendered,  with  sufficient 
sureties,  and  the  sheriff  refuse  to  accept  it,  and  liberate  the  defendant, 
he  is  liable  to  a  special  action  on  the  case :  and  it  is  no  answer  to 
such  an  action,  that  the  party  arrested  did  not  tender  a  bail  bond  : 
The  sheriff  is  to  prepare  the  bond ;  but  it  seems  that  he  is  entitled  to 
be  paid  for  so  doing,  by  the  party  arrested f.  The  bail  bond  » 
usually  taken  in  a  penalty,  being  double  the  amount  of  the  sum  sworn 
to,  and  indorsed  on  the  writ,  notwithstanding  the  statute  1 2  Geo.  I.  c. 
29.  which  directs  the  sheriff  to  take  bail  for  that  sum,  and  no  wore*: 
and  the  sheriff's  bail  are  liable  thereon,  to  the  full  extent  of  the  debt 
and  costs,  not  exceeding  the  penalty  of  the  bond  h. 


a  As  to  the  nature  and  effect  of  an  at- 
torney's undertaking  to  appear,  see  Tidd 
Prac.  9  Ed.  227. 

b  For  this  statute,  and  the  proceedings 
thereon,  see  Tidd  Prac.  9  Ed.  227,  8,  9. 

c  For  the  proceedings,  when  defendant 
remains  in  custody,  sec  id.  229. 

d  As  to  the  defendant's  escape,  and  the 
plaintiff's  remedies  thereon,  see  id.  235, 

&c. 

e  For  the  plaintiff's  remedies  on  a  rescue, 

see  id.  236,  7. 


f  Millne  v.  Wood,  5  Car.  &  P.  5*7- 
per  Taunton,  J.  and  see  Tidd  Prac.  9  E* 
223. 

B  Turner  v.  Bayly,  Cas.  Pr.  C  P-  & 
Mills  v.  Bond,  Fort.  363.  Male  r.  Mit- 
chell, Pr.  Reg.  C.  P.  67.  Lewis  r. 
Knight,  8  Bing.  271.  1  Moore  h  & 
353.  1  Dowl.  Rep.  261.  S.  C. ;  but** 
3  1)1.  Com.  290.  semb.  contra. 

h  Walker  v.  Carter,  2  Blac.  Rep.  ^ 
Mitchell  r.  Gibbons,  1  H.  Blac.  76.  ad 
sin-  Tidd  Prac.  9  Ed.  221. 


f 
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Respecting  the  form  of  the  bail  bond,  there  are  three  things  to  Form  of. 
e  observed;  1st,  that  it  be  made  to  the  sheriff  himself  * ;  2dly, 
ut  it  be  made  to  him,  by  his  name  of  office  * ;  and  3dly,  that  it 
e  conditioned  for  the  defendant's  putting  in  special  bail,  as  re- 
aired  by  the  writ,  and  for  that  only*.  Before  the  uniformity 
f  process  actb,  the  capias  being  returnable  in  term  time,  the 
Mil  bond  was  conditioned  for  the  appearance  of  the  defendant  at 
be  return  of  the  writ,  being  a  day  certain,  in  actions  by  bill,  and 
i  general  return  day,  in  actions  by  original :  But,  under  the  above 
let,  we  have  seen c,  the  defendant  is  required  by  the  capias,  to 
take  notice,  that  within  eight  days  after  the  execution  thereof,  on  him, 
behave  of  the  day  of  such  execution,  he  do  cause  special  bail  to 
be  put  in  for  him,  to  the  action :  and  accordingly,  the  bail  bond,  as 
bow  taken  by  the  sheriff,  is  conditioned  for  the  defendant's  causing 
•peciil  bail  to  be  put  in  for  him  to  the  action,  as  required  by  the  writd : 
tad  a  bail  bond  conditioned  for  the  defendant  to  appear  in  eight  days  Variance  of, 
ifter  the  date,  the  arrest  having  been  on  the  same  day,  has  been  deemed 
wfficient e.    But  where  a  bail  bond,  in  reciting  the  delivery  of  the  writ 

>f  capias,  stated  that "  a  copy  of  the  writ  was  duly  delivered  to ," 

witting  the  name  of  the  defendant,  and  likewise  omitting  his  name  in 
fa  statement  of  the  condition  of  the  bond,  the  court,  in  an  action  brought 
igainstthe  sheriff  for  an  escape,  would  not  supply  the  deficiency  f. 

The  case  of  the  defendant's  depositing  money  in  the  sheriff's  Deposit  in  she- 
wads,  in  lieu  of  finding  sureties  for  his  appearance  at  the  return   ttat.  48  Geo. 
afthe  writ,  under  the  statute  43  Geo.  III.  c.  46  «,  is  not  mentioned  IIL  c'  46, 
in  the  warning,  at  the  foot  of  the  form  of  the  capias,  given  by  the 
uniformity  of  process  act h.     And  the  court  will  not  interfere,  where  Proceedings 
money  has  been  paid  into  the  hands  of  the  sheriff,  in  lieu  of  bail,  *  ereon* 
which  he  has  not  paid  into  court l.    But  if  money  has  been  deposited 
in  the  sheriff's  hands,  which  has  been  paid  into  court,  the  defendant 
*  entitled  to  take  it  out,  on  putting  in  and  perfecting  bail  in  due 


1  Cotton  v.  Wale,  Cro.  Eliz.  862.     4  '  Holding  v.   Raphael,  1   Har.  &  W. 

B*>  Abr.  462.  and  see  Tidd  Prac.  9  Ed.  571.     5  Nev.  &  M.  666.  S.  C.   and  see 

**>    Ante,  84.  Tidd  Prac,  9  Ed.  226. 

k  2  W.  IV.  c.  89.  8  For  this  statute,  and  the  proceedings 

'  Ante,  84.  thereon,  see  Tidd  Prac.  9  Ed.  227,  8,  9. 

4  For  the  form  of  the  bail  bond,  see  h  2  W.  IV.  c.  89.  Sched.  No.  4. 

Ppend.  to  Tidd  Sup.  1888.  p.  270,  7.  »  Smith  v.    Jones,    8  Leg.  Obs.  802. 

*  Ertns^p.  Moseley,  4  Tyr.  Rep.  169.  per  Taunton^  J. ;  and  see  Hall  v.  Jones,  4 

Cromp.  &  M.  490.     2  Dowl.  Rep.  864.  Dowl.  Rep.  712. 
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time  *  :  And  if  the  affidavit,  in  such  case,  state  the  bail  to  have  been 
justified,  the  court  will  presume  that  it  has  been  justified  in  due 
time,  unless  the  contrary  be  shewn  by  the  plaintiff*.  The  defend- 
ant, however,  will  not  be  allowed  to  take  the  money  out  of  court, 
as  a  matter  of  right,  unless  he  has  put  in  and  perfected  bail  in  due 
time,  according  to  the  exigency  of  the  capias,  although  such  a  de- 
posit is  not  mentioned  in  the  warning  attached  to  the  writ b.  But  il 
bail  has  been  perfected,  though  not  in  due  time,  before  the  plaintij} 
takes  the  money  out,  he  must  make  his  election,  whether  he  will  take 
the  money  or  the  bail b.  And  where  money  has  been  deposited  in 
lieu  of  bail,  and  paid  into  court  by  the  sheriff,  and  the  defendant 
does  not  perfect  bail  in  time,  the  plaintiff  will  be  allowed,  on  motion, 
to  take  the  money  out  of  court,  although  the  defendant  has  rendered 
himself  into  custody,  since  the  time  for  putting  in  bail,  if  there  be  nc 
affidavit  of  merits  on  his  partc.  But  the  court  will  not  make  a  rule 
absolute,  for  the  payment  of  money,  so  deposited  and  paid  into  court, 
to  the  plaintiff,  where  the  defendant  has  neglected  to  put  in  and 
perfect  bail  above,  unless  very  particular  inquiries  are  made,  in 
order  to  serve  him  with  a  copy  of  the  rule  d. 


Proceedings  Before  the  making  of  the  uniformity  of  process  act,  (2  W.  IV.  C 

writs,  except  at     39,)  no  proceeding  could  have  been  effectually  had,  in  certain  cases, 
certain  times,  in    on  anv  wrjt  returnable  within  four  days  of  the  end  of  any  term,  until 

term  or  vara-  . 

tion.  the  beginning  of  the  ensuing  term,  whereby  great  and  unnecessary 

delay  was  frequently  created ;  for  remedy  whereof,  it  is  enacted  by 
the  above  statute0,  that  "  if  any  writ  of  summons,  capias,  or  detainer* 
"  issued  by  authority  of  that  act,  shall  be  served  or  executed  on 
"  any  day,  whether  in  term  or  vacation,  all  necessary  proceedings  to 
"  judgment  and  execution  may,  except  as  thereinafter  provided,  be 
had  thereon,  without  delay,  at  the  expiration  of  eight  days  from 
the  service  or  execution  thereof,  on  whatever  day  the  last  o(  su^1 
Proviso  for  Sun-  "  eight  days  may  happen  to  fall,  whether  in  term  or  vacation :  Pr°" 
y*    c*  "  vided  always,  that  if  the  last  of  such  eight  days  shall,  in  any  case, 

"  happen  to  fall  on  a  Sunday,  Christmas  day,  or  any  day  appointed 


« 


<< 


•  Young  v.  Maltbv,  S  Dowl.  Rep.  604. 
1  Har.  &  W.  81*.  10  Leg.  Obs.  137. 
S.  C  per  Williams*  J. 

b  Geach  v.  Coppin,  3  Dowl.  Rep.  7*. 
79.  /«t  Lutletlak,  J. 


c  Newman  i>.  Hodgson,  2  Bam.  &  Ad- 
*2?.      I  Dowl.  Rep.  329.  S.  C. 

ri  Evans  r.  Bakt-r,  11  Leg.  01s.  62. 

c  §  11.  and  see  2  Rep.  C  I.  C<* 
27.  30.  81. 
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"  for  a  public  fast  or  thanksgiving,  in  either  of  such  cases,  the  fol- 

"  lowing  day  shall  be  considered  as  the  last  of  such  eight  days ;  and 

"if  the  last  of  such  eight  days  shall  happen  to  fall  on  any  day  be- 

a  tween  the  Thursday  before,  and  the  Wednesday  after  Easter  day, 

"  then,  in  every  such  case,  the  Wednesday  after  Easter  day  shall  be 

"considered  as  the  last  of  such  eight  days* :  Provided  also,  that  if  For  period  be- 

u  such  writ  shall  be  served  or  executed  on  any  day  between  the  5^„gt  *n& 

u  tenth  day  of  August,  and  the  twenty-fourth  day  of  October,  in  any  24th  October. 

"  year,  special  bail  may  be  put  in  by  the  defendant,  in  bailable  pro- 

"  cess,  or  appearance  entered,  either  by  the  defendant  or  the  plain- 

"  tiff,  on  process  not  bailable,  at  the  expiration  of  such  eight  days : 

"  Provided  also,  that  no  declaration,  or  pleading  after  declaration, 

"  thai]  be  filed  or  delivered,  between  the  said  tenth  day  of  August, 

"and  twenty-fourth  day  of  October.91  • 

This  statute  is  confined  to  cases  in  which  a  writ  of  summons,  capias,  Decisions  there- 
of detainer,  has  been  served  or  executed.  And  where  a  judge's  order 
» obtained  in  vacation,  it  cannot  be  made  a  rule  of  court  till  the 
lollowing  term  b.  The  proviso  in  the  above  statute,  excepting  the 
period  between  the  tenth  of  August  and  twenty-fourth  of  October, 
u  applicable  only  to  declarations,  and  pleadings  after  declaration ; 
sod  a  defendant  arrested  within  that  interval,  must  put  in  and  justify 
W  before  a  judge  at  chambers,  in  the  same  way  as  in  any  other 
part  of  the  vacation  c.  And  where  a  defendant  has  been  irregularly 
•erred  with  process,  early  in  the  vacation,  he  cannot  wait  until  the 
ensuing  term ;  but  is  bound  to  apply  in  the  vacation,  to  a  judge  at 
chambers,  if  he  wish  to  take  advantage  of  the  irregularity  d. 


on. 


BSW.IV.c.30.ill. 

1  Rex  v.  Price,  2  Cromp.  &  M.  212. 
♦Tyr.  Rep.  60.  2  DowL  Rep.  283.  7 
Leg-  Ob*.  883,  4.  S.  C 

*  Rex  v.  Sheriff  of  Middlettz,  in  WoU 
hitim*.  Wright,  2  Cromp.  &  M.  338. 
*Tjt.  Rep.  60.     2  DowL   Rep.  286. 

ac 

4  Cox  v.  Tullock,  1  Cromp.  &  M.  531. 
3V  Rep.  578.  2  Dowl.  Rep.  47.  S.  C. 
*°d  **  ElBston  v.  Robinson,  2  Cromp.  & 
^•343.    2   Dowl.    Rep.  241.     7  Leg. 


Obs.  366,  7.  S.  C.  Tidd  Prac.  9  Ed. 
518.  And  see  further,  as  to  what  things 
may  be  done  in  vacation,  as  well  as  in  term 
time,  by  the  administration  of  justice  act, 
(11  Geo.  IV.  &  1  W.  IV.  c.  70.  §§  36, 
7,  8.)  post j  Chap.  XLV. ;  by  the  speedy 
judgment  and  execution  act,  (1  W.  IV.  c. 
7.  §§  1,  2,  8.)  post,  Chap.  XXII. 
XXXIII.  XXXVII.  XXXIX.  XLI. ; 
and  by  the  law  amendment  act,  (3  &  4 
W.  IV.  c.  42.  §§  17,  13,  19.)  post, 
Chap.  XXII.  &  XXXIII. 
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Of   Appearance   to   the  Writs  (f  Summons,  ad 
Distringas  ;  and  of  Special  Bail  on  the  Writ  / 
Capias  ;  and  Paying  Money  into  Court,  in  Un  \ 
thereof.  ' 

APPEARANCE  is  the  first  act  of  the  defendant  in  court*;  and 
differed  from  putting  in  bail,  which  was  the  act  of  the  court  itself*; 
as  is  evident  from  the  language  of  the  bail-piece  in  the  King's  Bench, 
wherein  the  defendant  was  stated  to  be  delivered  to  bail c,  &c   b 
actions  by  original,  in  the  King's  Bench,  the  defendant  must  fiffs 
merly  have  entered  his  appearance,  upon  a  summons,  attachment,  of 
distringas,  on  or  before  the  quarto  die  post  of  the  return  of  the  writ'* ' 
So,  in  the  Common  Pleas,  the  appearance  must  have  been  enteral 
within  four  days  after  the  return,  which  were  reckoned  inclusive  both  1 
of  the  return  day  and  the  quarto  die  post e.     Afterwards,  a  rule  wtt 
made  by  the  judges  of  all  the  courts  f,  that  "  a  defendant,  who  had 

i 

been  served  with  process  by  original,  should  enter  an  appearance 
within  four  days  of  the  appearance  day,  if  the  action  were  brought 
in  London  or  Middlesex,  or  within  eight  days  of  the  appearance  day, 
in  other  cases ;  otherwise  the  plaintiff  might  enter  an  appearance  for 
him,  according  to  the  statute  :  and  any  attorney  who  undertook  to 
appear,  should  enter  an  appearance  accordingly."  In  actions  by  Wl 
in  the  King's  Bench,  where  the  defendant  had  been  served  with  a 
copy  of  a  bill  of  Miildlesex,  &c.  he  must  formerly  have  filed  common 
bail  at  the  return  of  it,  or  within  eight  days  after  such  return  *,  whkh 
were  reckoned  exclusively ;  and  Sunday  was  not  accounted  as  one  of 
them,  if  it  happened  to  be  the  last h. 


»  Com.  Dig.  tit.  Pleader,  B.  1. 
b  Stroud  v.  I^ady  Gerrard,  1  Salk.  8. 
c  Ex  parte  Gibbons,   1   Atk.   239.  and 
m:c  Tidd  Prac.  9  Ed.  5238. 
<*  Try  vyjiisjil.  67,  8. 
c  Fano  I*.  Cokcn,  1  II.  Blac.  9. 


f  It.  H.  2  W.  IV.  reg.  1.  §  31.  3 
Barn.  &  Ad.  878.  8  Bing.  292.  t 
Cromp.  &  J.  176. 

B  Stat.  5  Geo.  II.  c.  27.  §  1. 

h  Shadwell  v.  Angel,  1    Bur.   56.  and 
see  Tidd  Prac.  9  Ed.  2*0. 


OF   APPEARANCE.  135 

Before  the  statute  12  Geo.  I.  c.  29,  common  bail  could  only  Appearance,  or 

•  •  «■    i  lit***  common  bail,  by 

nave  been  filed,  or  a  common  appearance  entered,  by  the  defendant,  plaintiff,  on  stat. 

or  his  attorney :  But,  by  that  statute  *,  as  altered  by  the  5  Geo.  II.  c.   I8  Geo*  ** c* 89* 

27.  "  if  the  defendant,  having  been  served  with  process,  did  not  ap- 

u  pear  at  the  return  thereof,  or  within  eight  days  after  such  return, 

u  the  plaintiff,  upon  affidavit  of  the  service  of  such  process,  made 

u  before  a  judge,  or  commissioner  of  the  court  for  taking  affidavits, 

"  or  before  the  proper  officer  for  entering  common  appearances,  or 

"his  deputy,  might  have  entered  a  common  appearance,  or  filed 

*  common  bail  for  the  defendant,  and  proceeded  thereon,  as  if  such 

41  defendant  had  entered  his  appearance,   or   filed   common  bail." 

Original  writs,   however,  having  been  abolished  by  the  uniform-  Time  and  mode 

ity  of  process   actb,   and    there   being  no  longer   any  distinction  now^regtSiied 

between  proceedings  by  original  writ  and  by  bill0,  the  time  and  mode  Jy  stat.  2  W. 

of  appearance  to  serviceable  process  are  now  regulated  by  that  act, 

and  the  forms  of  writs  of  summons  and  distringas,  &c.  in  the  schedule 

omened  thereto. 

The  appearance  to  serviceable  process  is  entered,  either  by  the  defend-  By  whom  enter- 
al or  his  attorney ;  or,  in  their  default,  by  the  plaintiff  or  his  attorney. 
When  the  defendant,  in  ordinary  cases,  has  been  personally  served  On  service  of 
with  the  writ  of  summons,  he  is  commanded  thereby,  within  eight  ™*on^ 
days  inclusive  after  such  service,  to  cause  an  appearance  to  be  entered 
fir  him,  in  the  court  out  of  which  the  writ  issued ;  or,  in  default  of 
la*  to  doing,  the  plaintiff  may,  by  the  terms  of  the  writ d,  cause  an 
appearance  to  be  entered  for  him,  and  proceed  therein  to  judgment 
•nd  execution-     And  when  the  plaintiff  proceeds  by  writ  of  summons  In  action  against 
against  a  member  of  parliament,  to  enforce  the  provisions  of  the  sta-  i^"!..,^ 
late  6  Geo.  IV.  c.  16.  §  10.  the  defendant  is  commanded  by  the  writ, 
dot  within  one  calendar  month  next  after  personal  service  thereof  on 
aim,  he  do  cause  an  appearance  to  be  entered  for  him,  in  the  court 
wherein  he  is  sued6. 

In  order  to  entitle  the  plaintiff,  or  his  attorney,  to  enter  an  appear-  Affidavit  of  *cr- 
for  the  defendant,  after  he  has  been  served  with  a  copy  of  the 


writ  of  summons,  an  affidavit  should  be  made  of  the  service  of  the 
writf;  though  it  is  not  expressly  required  by  the  uniformity  of  pro- 


»  ^  1.  '   Append,    to   Tidd   Svp.   1833.    pp 

*  2  W.  IV.  c  89.  279,  80.     And  at  to  the  qfpdavit  of  the 
«  Ante,  59.  service  of  process,  before  stat.  2  W.  IV. 

*  Scfaed.  to  stat  2  W.  IV.  c.  39.  No.  e.  39.  see  Tidd  Prtic.  9  Ed.  1 14.  241,  2. 
I.  Append,  to  Tidd  Sty.  1833.  p.  262,  And  for  the  form  of  the  affidavit  of  such 
3.  service,  see  Append,  thereto,  Ch.  V.  §  29. 

«  Ante,  82.  Ch.  XII.  §  4. 
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cess  act  * :  which  service  must  be  personal b ;  and  it  is  said,  that  no 
difficulty  in  effecting  personal  service  will  dispense  with  it*.  But 
where  a  defendant  had  admitted  that  he  had  received  a  copy  of  a  writ 
of  summons,  after  a  rule  for  *  distringas  had  been  obtained,  bat  be- 
fore the  writ  had  actually  issued,  the  court  allowed  the  plaintiff  to 

Before  whom       enter  an  appearance  for  him  d.     In  the  King's  Bench,  the  affidavit  of 

service  of  process  could  not  formerly  have  been  taken  before  a  com- 
missioner, who  was  concerned  as  attorney  for  the  plaintiff:  In  the 
Common  Pleas  e  and  Exchequer  f,  it  was  otherwise :  But,  by  a  general 
rule  of  all  the  courts  *,  "  no  affidavit  of  the  service  of  process  shall 
be  deemed  sufficient,  if  made  before  the  plaintiff's  own  attorney, 
or  his  clerk."  This  rule  was  made  before  the  uniformity  of  proceai 
act h ;  but  it  would  probably  be  considered  as  applicable  to  the  proee* 

Effect  of  not       issued  under  that  act.  Where  the  defendant,  on  being  served  with  the 

anee?hy  e£h«r"  wr'fc  °^  summon89  does  not  enter  an  appearance,  and  the  plaintiff  onto 
party-  to  do  it  for  him,  it  is  a  nullity ;  which  is  not  waived,  either  by  delay  a 

making  the  application  to  set  aside  the  proceedings,  or  by  the  de- 
Of  defendant's  fendant  taking  a  step  in  the  cause  *.  And  if  the  defendant  neglect  to 
ancenaaerPJl^r"  enter  n*8  appearance  to  the  writ  within  eight  days,  and  the  plaintiff 
tiff  enter  an  appearance  for  him,  and  then  the  defendant  enters  an  ap- 

pearance, and  gives  notice  of  it,  the  plaintiff  may  proceed,  as  if  nt 
such  appearance  had  been  entered,  and  may  sign  judgment,  without  a   ■ 
demand  of  plea  k. 
On  execution  of       On  the  execution  of  the  writ  of  distringas,  the  defendant  should, 
wn  o         n-     wjthm  right  days  inclusive  after  the  return  thereof,  cause  an  appear- 
ance to  be  entered  for  him,  in  the  court  out  of  which  the  writ  issued; 
or,  in  default  thereof,  the  plaintiff  may,  by  the  terms  of  the  notice 
subscribed  to  the  writ  *,  cause  an  appearance  to  be  entered  for  him, 
and  proceed  thereon  to  judgment  and  execution,  in  like  manner  at 
when  the  writ  of  summons  has  been  personally  served  on  the  defend- 
ant ra ;  or  (if  the  defendant  be  subject  to  outlawry,)  may  cause  proceed- 
Affidavit,  or  rule,  ings  to  be  taken  to  outlaw  him.     And  when  a  distringas  has  been  ex- 
pearancT^unnet    ecuted,  and  the  sheriff  has  made  his  return,  that  he  has  levied  /orty 

cessary  after  ,  g  w  Iy  c  S9  j   284 

levy. 

b  Thomson  v.    Pheney,  1  Dowl  Rep.  8  R.H.2  W.  IV.rrg.l.  §  3.  3  Barn.* 

441.     4  Leg.  Obs.  252,  3.  S.  C  Ad.374.  8  Bing.  288.  2  Grorap.&  J.1«. 

c  Digbyv.  Thomson,    1     Dowl.  Rep.  h  2  W.  IV.  c.  39. 

363.     4  Leg.  Obs.   156.  S.   C. ;  but  see  *  Robarts    (or   Roberts)    v.   S|*rr,  I 

Rhodes  v.  Innes,   1    Dowl.  Rep.  215.     7  Har.  &  W.  201.     3  Dowl.  Rep.  551.  '° 

Bing.  329.     5  Moore  &  P.  153.  S.  C.  Leg.  Obs.  136.  S.  C. 

*  Saunders  v.  De  Chastelain,  5  Dowl.  k  Davis  v.  Cooper,  2  DowL  Rep.  13$. 

Rep.  154.     12  Log.  Obs.  244.  S.  C.  '  Sched.  to  stat.  2  W.  IV.  c  39.  N* 

«  R.  K.  13  Geo.  II.  rcg.  I.  C.  P.  3.     Append,  to  lidd  Sty*.  1833.  p.  269- 

1  Doe,  (I.  Cooper,  v.  Roe,  2  Younge  &  m  Ante,  135. 
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llings,  if  the  defendant  does  not  appear,  an  appearance  may  be 
tered  for  him  by  the  plaintiff,  after  the  expiration  of  eight  days 
m  the  return  of  the  writ,  without  an  affidavit*,  or  rule  of  court b. 
id  it  is  sufficient  for  the  sheriff,  on  executing  a  distringas,  to  take 
i  the  property  on  the  premises,  although  it  amount  to  less  than 
rty  shillings0.  But  "  if  the  writ  of  distringas  shall  be  returned  non  When  writ  of 
at  inventus  and  nulla  bona  d,  and  the  party  suing  out  such  writ  shall  n^JJ^J^J^ 
not  intend  to  proceed  to  outlawry  or  waiver,  according  to  the 
tntbority  thereinafter  given,  and  any  defendant,  against  whom  such 
writ  of  distringas  issued,  shall  not  appear  at  or  within  eight  days 
inclusive  after  the  return  thereof,  and  it  shall  be  made  appear  by 
aJHow*6,  to  the  satisfaction  of  the  court  out  of  which  such  writ  of 
iittringas  issued,  or,  in  vacation,  of  any  judge  of  either  of  the 
'aid  courts,  that  due  and  proper  means  were  taken  and  used  to 
«rre  and  execute  such  writ  of  distringas,  it  shall  be  lawful  for  such 
court,  or  judge,  to  authorize  the  party  suing  out  such  writ,  to  enter 
to  appearance  for  such  defendant,  and  to  proceed  thereon  to  judg- 
ment and  execution."  f 

In  order  to  obtain  a  rule  of  court,  or  order  of  a  judge,  for  the  Affidavit  for  at*, 
ainu'ff  to  be  at  liberty  to  enter  an  appearance  for  the  defendant,  an  tiff^^ter  apl 
Mbw/«  must  be  made,  shewing  that  proper  means  were  taken  and  pearance  for 
ed  to  serve  and  execute  the  writ  of  distringas  h ;  and  that,  from  the 
As  stated  therein,  there  is  reason  to  believe  that  the  defendant 
eps  out  of  the  way,  to  avoid  being  served  with  process.   And  it 
9ns  that  the  court,  or  a  judge,  may  look  at  the  previous  steps  taken 
the  plaintiff,  in  order  to  entitle  him  to  a  distringas1.     On  a 
>tion  for  leave  to  enter  an  appearance  for  the  defendant,  under  the 
ove  clause,  after  return  by  the  sheriff  to  the  distringas,  of  non  est 
vntus,  and  nulla  bona,  it  appeared  by  the  affidavit,  that  the  person 
deavouring  to  serve  the  distringas,  had  called  several  times  at  the  re- 


1  Page  o.  Hemp,  4  DowL  Rep.  203. 
Cromp,  M.  &  R.  494.     1  Gale,  186. 
Leg.0b8.S8l,  2.  S.  C. 
6  Tucker  v.  Brand,  4  DowL  Rep.  41 1. 
Ug.  Obs.  488,  4.  &C. ;  and  see  John- 
* 9.  Smealcy,  I  DowL  Rep.  526. 
c  Jonei  p.  Dyer,  2  Dowl.  Rep.  446. 
Leg.  Ob*,  205.  S.  C  per  Parke,  J. 
'  Append,  to  Tidd  Sup.  1833.  p.  271. 
'  Id,  280,  81. ;  and  for  the  rule  of 
it  thereon,  for  entering  appearance,  in 
<b  time,  id.  282.  and  judge's  order  in 

Stat  2  W.  IV.  c.  39.  §3.     And  for 


the  time  and  mode  of  appearance  by  the 
plaintiff,  on  stat.  7  &  8  Geo.  IV.  c.  71. 
§  6.  see  Tidd  Prac.  9  Ed.  118,  14. 248. 

1  Append,  to  Tidd  Sup.  1888.  p.  280, 
81. 

fa  Balgay  v.  Gardner,  2  DowL  Rep.  52. 
Sanderson  (or  Saunderson)  v.  Bourn,  2 
Cromp.  &  M.  515.  2  DowL  Rep.  888. 
S.  C.  Daniels  v.  Varity,  3  DowL  Rep.  26. 
9  Leg.  Obs.  221.  S.C.  Rouncill  v.  Bowen, 
4  Tyr.  Rep.  374.  Copeland  v.  Nevill,  8 
Ad  &  £.  668.  5  Nev.  &  M.  172.  1 
Har.  &  W.  374.  S.  C. 

1  1  DowL  Rep.  555. 
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Rule,  or  order, 
thereon. 


Entering  ap- 
pearance, when 
one  of  several 
defendants  only 
has  been  served 
with  capias. 


sidence  of  the  defendant,  who  was  a  lodger,  and  had  left  a  copy  of 
the  writ  each  time,  and  that  he  was  told  the  defendant  was  aol 
within,  and  that  there  was  nothing  belonging  to  the  defendant  there, 
as  his  lodgings  were  let  to  him  ready  furnished,  Bayley,  B.  was  af 
opinion,  that  the  affidavit  ought  to  go  on  to  state  that  the  defends* 
had  no  effects  elsewhere ;  and  when  that  deficiency  was  supplied,  the 
plaintiff  would  be  at  liberty  to  enter  an  appearance  for  the  defendant*. 
So,  where  three  attempts  had  been  made  to  serve  a  distringas,  wfakfc 
were  rendered  ineffectual  by  the  conduct  of  the  defendant,  or  \k 
servants,  the  court  allowed  an  appearance  to  be  entered  for  \m\ 
And  if  it  appear  that  the  defendant  keeps  out  of  the  way  toifoid 
his  creditors,  the  court  will  allow  an  appearance  to  be  entered1. 
But  where  the  affidavit  stated,  that  three  attempts  had  been  nafc 
to  execute  the  distringas,  at  the  defendant's  then  present  or  1st 
place  of  abode,  Lord  Lyndhurst,  C.  B.  ruled  that  it  was  insuflkaa^ 
in  not  stating  that  endeavours  had  been  made  to  serve  the  defeadnt 
at  his  then  present  place  of  abode ;  and  that  it  ought  to  have  state! 
the  grounds  for  believing  that  he  could  not  be  found d.  And  1st 
court  will  not  permit  the  plaintiff  to  enter  an  appearance  for  the  de- 
fendant, after  a  distringas  has  issued,  upon  an  affidavit  which  states, 
that  diligent  inquiry  was  made  to  find  the  defendant,  and  that  tat 
deponent  was  unable  to  find  either  the  defendant,  or  his  place  t 
abode,  or  any  of  his  goods  or  chattels  e :  The  affidavit  should  state  tat 
places  at  which,  and  the  persons  of  whom  the  inquiry  was  made* 
If  the  court  or  a  judge,  be  satisfied  with  the  affidavit,  they  wil 
make  a  rule  f,  or  order  *,  authorizing  the  plaintiff  to  enter  an  appear- 
ance for  the  defendant ;  which  should  be  entered  accordingly.  Bat  if 
the  affidavit  be  insufficient,  the  plaintiff's  only  remedy  is  by  suing  o* 
a  writ  of  exigi  facias,  and  proceeding  thereon  to  outlaw  the  defend* 
ant,  as  noticed  in  a  former  chapter  h. 

When  there  are  several  defendants,  and  one  of  them  only  has  been 
served  with  a  copy  of  the  capias,  and  not  arrested  thereon,  if  the 
latter  defendant  do  not  enter  a  common  appearance  within  eight  dip 
after  such  service,  the  plaintiff,  on  an  affidavit  of  such  service ',  n*J 


•  Cornish  v.  King,  8  Tyr.  Rep.  575.  2 
DowL  Rep.  18.  6  Leg.  Obs.  110.  S.  C. 
per  Baytey,  B. 

b  Tringp.  Gooding,  2  Dowl.  Rep.  162. 

c  Copeland  v.  Nevill,  4  Dowl.  Rep.  51. 
10  Leg.  Obs.  476,  7.  S.  C. 

d  Scarborough  v.  Evans,  2  Dowl.  Rep, 
9.     6  Leg.  Obs.  362.  S.  C  Excheq. 

c  Copeland  v.   Nevill,  5  Nev.  &  M. 


172.  5  Ad.  &  E.  668.  1  Har.  A  W- 
874.  S.  C;  and  see  Balgay  i».  Gaidar* 
Dowl.  Rep.  52.  Daniel*  v.  Vtritv,  * 
Dowl.  Rep.  26.     9  Leg.  Obs.  221.  S.  C 

f  Append,  to  TSdd  Sup.  1833.  p>  2& 

8  Id.  ib. 

h  Ante,  91. 

1  Append,  to  Tidd  Suit.  1833.  p>  *& 
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ter  a  common  appearance  for  him,  and  proceed  thereon  to  judgment 

d  execution  *.     And  when  the  attorney,  whose  name  is  indorsed  on  When  defendant 

e  writ,  as  having  sued  out  the  same,  declares  that  it  was  not  issued  declaration  of 

f  him,  or  with  his  authority,  the  court  or  a  judge,  we  have  seen  b,  attorney,  that 

i  «  -i/ti*       wnt  was  not 

ty,  if  it  shall  appear  reasonable  so  to  do,  make  an  order  for  the  lm-  i8SUed  by  him, 

cdiate  discharge  of  the  defendant,  who  may  have  been  arrested  JJJ?*      au" 

aeon,  on  entering  a  common  appearance  c.     By  the  statute  43  Geo.  After  depositing 

1  c  46  d,  when  the  defendant,  on  being  arrested,  is  discharged  out  JjJpJ^jJ^ c" 

f  custody,  on  depositing  money  in  the  sheriff's  hands,  in  lieu  of  find- 

g  sureties  for  his  appearance  at  the  return  of  the  writ,  the  plaintiff 

authorized,  in  case  the  defendant  shall  not  put  in  and  perfect  special 
iQ  in  the  action,  to  enter  a  common  appearance  for  the  defendant,  if 
te  plaintiff  shall  so  think  fit :   And,  by  the  statute  7  &  8  Geo.  IV.  c.   After  paying 
i.9  when  the  defendant,  instead  of  putting  in  and  perfecting  special  ^urtfirTlieu  of 
ifl,  deposits  and  pays  into  court  the  sum  indorsed  upon  the  writ,  specul  to- 
gether with  an  additional  sum,  as  a  security  for  costs,  to  abide  the 
wnt  of  the  suit,  he  is  required  to  enter  a  common  appearance, 
fchm  such  time  as  he  would  have  been  required  to  have  put  in  and 
srfected  special  bail  in  the  action,  according  to  the  course  of  the  court; 
',  in  default  thereof,  the  plaintiff  is  empowered  to  enter  such  common 
ipearance  for  the  defendant,  and  the  cause  may  proceed,  as  if  the  de- 
odant  had  put  in  and  perfected  special  bail.     But  where  a  bail  bond  When  plaintiff  i« 

cancelled,  for  an  irregularity  in  the  omission  of  the  day  of  the  J^^J^ 
onth,  in  the  teste  of  the  copy  of  the  writ,  the  plaintiff  is  not  bound  ance. 
1  accept  an  appearance  by  the  defendant,  though  the  entry  of  it  was 
entioned  as  a  condition  in  the  rule  nut f.     And  where  proceedings  When  not  en. 
A  been  commenced  by  capiat  against  a  defendant,  who  was  dis-  to  enter  lt 

urged  out  of  custody,  on  the  ground  of  a  defect  in  the  affidavit  of 
ebt,  without  any  arrangement  being  made  that  he  should  enter  an 
ppearance,  the  court  held  that  the  plaintiff  was  not  entitled  to  enter 
t  for  him*. 

The  mode  of  appearance  to  the  writ  of  summons,  &c.  is  pointed  Mode  of  appear- 
*t  by  the  statute  %  W.  IV.  c.  39 h ;  and  declared  to  be,  "  by  de-  ance* 
1  livering  a  memorandum  in  writing,  according  to  the  form  contained 

1  ScfcedL  to  *tat.  2  W.  IV.  c.  89.  No.  274.     And  for  the  mode  of  proceeding  on 

L  Append,  to  Tidd  Sup.  1888.  p.  274.  7  &  8  Geo.  IV.  c.  71.  see  TIdd  Prac.  9 

b  Ante,  99.  Ed.  844,  6.  and  Sup.  thereto,  1880,  p.  78. 

(  Stat  2  W.  IV.  c.  89.  §  17.  f  Perring  v.  Turner,  8  DowL  Rep.  16. 

4  J  2.     And  for  the  proceeding*  on  *  Wilkin*  p.  Parker,  6  DowL  Rep.  150. 

^  statute,  see  Tidd  Proc.  9  Rd.  227,  8.  12  Leg.  Obs,  248,  4.  S.  C. 

e}2.     Sched.  to  staL  2  W.  IV.c.89.  *  $  2. 
to.  1    Append,  to  Tidd  Sup.  1888.  p. 


140 


In  Exchequer. 


Form  of  entry 
of  appearance. 


OF   APPEARANCE. 

"  in  the  schedule  annexed  thereto,  marked  No.  ft  * ;  tmch  memom- 
"  dum  to  be  delivered  to  such  officer  or  person  as  the  court  out  of  j 
"  which  the  process  issued  shall  direct,  and  to  be  dated  on  the  day  of  j 
"  the,  delivery  thereof."  And  where  it  appeared  that  the  defendant, 
on  entering  an  appearance  to  the  writ  of  summons,  had  made  a  no- 
take  in  the  name  of  the  parties  ;  and  notice  being  given  to  him  of  tke 
fact  by  the  plaintiff,  he  promised  to  amend,  but  instead  of  doing  so, 
entered  a  new  appearance,  and  then  demanded  a  declaration ;  and  the 
plaintiff  not  declaring  within  the  following  term,  he  signed  judgment  of 
non  pros,  the  court  was  of  opinion,  that  the  defendant  had  been  irre- 
gular in  not  amending  the  appearance,  and  therefore  directed  the 
judgment  to  be  set  aside  b.  In  the  Exchequer  of  Pleas  it  was  a  role, 
that  "  where  there  were  more  than  four  defendants  in  a  joint  actka, 
to  be  commenced  in  that  court,  residing  in  the  same  county,  if  tat 
whole  number  of  defendants  appeared  by  the  same  attorney,  aal 
at  the  same  time,  the  names  of  all  the  defendants  should  be  in- 
serted in  one  appearance." e  And  it  was  also  a  rule  in  that  court' 
that  "  on  every  appearance  to  be  entered  by  the  sworn  or  side  dot* 
as  officers  of  the  office  of  pleas,  they  should  cause  to  be  put  the  nan 
and  address  of  the  attorney  at  whose  instance,  and  the  day  on  whick 
the  same  should  be  entered ;  and  such  appearance  should  be  «• 


*  Append  to  Tidd  Sup.  1 8SS,  p.  282,  8. 
And  see  further,  as  to  the  time  and  mode 
of  appearance  by  the  defendant  or  his  at. 
torney,  before  the  statute  2  W.  IV.  c.  89, 
on  a  special  original  writ,  in  the  King's 
Bench  or  Common  Pleas,  Tidd  Prac.  9 
Ed.  1 10.  238  ;  on  stat.  7  &  8  Geo.  IV. 
c.  71.  id.  113,  14;  in  actions  against 
peers,  id.  119 ;  members  of  the  House  of 
Commons,  id.  120;  or  on  common  pro- 
cess  against  the  person,  by  stat.  12  Geo. 
I.  c.  29.  id.  240 ;  and  by  the  plaintiff  or 
his  attorney,  on  same  statute,  id.  241,  2  ; 
on  stat.  43  Geo.  III.  c.  46.  §  2.  id.  228. 
243,  4 ;  on  staL  45  Geo.  III.  c.  124.  id. 
120,  21.  243;  on  stat.  51  Geo.  III.  c. 
124.  id.  113,  14.  243;  on  stat.  7  &  8 
Geo.  IV.  c.  71.  §  2.  id.  228.  243,  4  ;  on 
same  statute,  §  5.  id.  1 13,  1 4.  243 ;  and 
on  the  annual  mutiny  and  marine  acts,  id. 
243.  It  is  not  staled  in  the  statute  2  W. 
IV.  c.   39,  with  what  officer  the  appear. 


ance  is  to  be  entered ;  but  it  seems  tobm 
been  previously  entered  with  thejEtaff,  ■ 
actions  by  original  writ,  in  the  Kiogt 
Bench  or  Common  Pleas,  Tidd  Prac  9 
Ed.  110  ;  or  against  peers,  id  119;  wis* 
the  clerk  of  the  common  bails,  by  si 
against  members  of  the  House  of  Com- 
mons, id.  1 20 ;  or,  on  common  prates 
against  the  person,  in  the  King's  BeA 
id.  240 ;  and,  in  the  Exchequer,  n  tk 
appearance  book,  in  the  office  of  pies*  * 
1 20 :  In  the  latter  court,  it  is  now  eofcrd 
with  the JUaxer.     Dax  Ex.  Pr.  2  Ed.  7. 

b  Bate  v.  Bolton,  (or  Botten,)  4  Vo^ 
Rep.  160.  2  Cromp.  M.&R.S65.  W 
Leg.  Obs.  478.  S.  C  and  see  Sin*  * 
Same,  1  Tyr.  &  G.  148.  4  DowL  R^ 
677.     12  Leg.  Obs.  197.  S.  C. 

c  R.  M.  1  W.  IV.  reg.  II.  §  *■  ' 
Cromp,  &  J.  275.     1  Tyr.  Rep.  158. 

d  R.  M.  1  W.  IV.  reg.  IL  $  5.  » 
dump.  &  J.  270,  7.     1  Tyr.  Rep.  1& 
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red  by  the  defendant's  name,  by  the  said  sworn  clerks  »,  in  proper 

K>ks,  having  an  alphabetical  index  book  of  reference,  entered  by 

e  plaintiff's  name,  to  be  provided  by  the  clerk  of  the  pleas  for 

ich  term :   which  books  should  be  open  to  the  inspection  of  the 

ad  attornies,  and  their  clerks,  without  fee  or  reward."     For  enter-  Fees  forenter- 

g  an  appearance,  a  fee  of  one  shilling  is  allowed,  by  rule  of  court b,  Ing  *PPearance* 

ir  every  defendant,  unless  an  appearance  shall  be  entered  for  more 

tan  one  defendant,  by  the  same  attorney  ;  and  in  that  case,  a  fee  of 

mr  pence  for  every  additional  defendant. 


When  the  defendant  has  been  arrested,  and  discharged  out  of  custody,  Special  bail. 

poo  giving  bail  to  the  sheriff,  or  depositing  with  him  the  sum  for  which 

e  was  arrested,  together  with  10/.  in  addition  for  costs,  he  should  re- 

darly  appear,  if  not  surrendered  to  and  in  custody  of  the  sheriff6, 

nd  put  in  and  perfect  special  bail  to  the  action,  or  bail  above ;  so 

died,  in  contradistinction  to  the  sheriff's  bail,  or  bail  below :  Or,  ***•«*  money 

into  court,  in 

Htead  of  putting  and  perfecting  special  bail,  the  defendant  may,  lieu  of. 
ttder  the  statute  7  &  8  Geo.  IV.  c.  71,  deposit  and  pay  into  court 
te  sum  indorsed  upon  the  writ,  together  with  an  additional  sum,  as  a 
jcority  for  costs,  to  abide  the  event  of  the  suit  And  though  the  case 
F  paying  money  into  the  hands  of  the  sheriff,  as  a  deposit,  and  taking 
oat  of  court,  is  not  mentioned  in  the  warning  at  the  foot  of  the  form 
f  the  capias  given  by  the  schedule  to  the  uniformity  of  process  actd, 
rt  it  has  been  holden,  that  if  a  defendant  deposit  money  in  the  hands 
f  the  sheriff,  pursuant  to  the  43  Geo.  HI.  c.  46.  §  2,  which  is  paid 
ito  court,  the  defendant  will  not  be  allowed  to  take  it  out,  unless  he 
as  put  in  bail,  according  to  the  exigency  of  the  capias9.  But  where 
q  action  had  been  commenced  in  the  Lord  Mayor's  court,  by  attach- 
ing, against  the  goods  of  the  defendant,  and  removed  by  certiorari, 
t  was  doubted,  whether  the  defendant  could  pay  money  into  court,  in 
iea  of  special  bail f. 
By  the  statute  7  &  8  Geo.  IV.  c.  71. *  the  defendant  having  depo-  After  money 

.,  .  i     i        i      •  m  •  i     *>  ••  in  na* Deen  depo- 

sed money  with  the  sheriff,  may,  instead  of  putting  in  and  perfect-  s\ied  in  sheriff's 

•ng  special  bail,  allow  the  deposit  to  be  paid  into  court ;  or,  if  he  re-  hands»  &c 

'  It  is  now  entered  with   the  JUaiaer.  •  Geach  v.  Coppin,  3  Dowl.  Rep.  74. 

<*«»M40.  (a.)  4 nte,  182. 

fc  R.  M.  3  W.  IV.  reg.  2.    4  Barn.  &  *  Morgan  v.  Pedler,  4  Dowl.  Rep.  64&. 

4<U   9  Bing.  443.    1  Cromp.  &  M.  2.  11  Leg.  Obs.  309,  10.  a  C. 

f  Jones  v.  Lander,  6  Durnf.  &  E.  753.  s  §  2.  For  this  statute,  and  the  decisions 

^tamper  v.  Milbourne,  7  Durnf.  &  E.  122.  thereon,  see  Tidd  Prac.  9  Ed.  244,  5. 

d  2  W.  IV.  c.  39.  Sched.  No.  4.. 
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main  in  custody,  at  has  given  bail  to  the  sheriff,  he  may  pay  the  debt, 
&c.  into  court,  with  twenty  pounds,  to  answer  costs,  and  file  comma 
bail.  And  where  money  has  been  paid  into  the  hands  of  the  sheriff 
in  lieu  of  bail,  the  defendant,  in  the  Common  Pleas,  has  till  the  kit 
day  allowed  for  perfecting  special  bail,  to  give  notice  of  his  intentioa 
that  the  money  shall  remain  in  court,  to  abide  the  event  of  the  rait** 
In  the  Exchequer,  before  bail  above  are  perfected,  or  until  the  6m 
for  excepting  to  them  has  passed,  the  defendant  is  entitled,  as  a  matt* 
of  right,  to  pay  in  the  debt,  with  a  sum  for  costs,  under  the  above 
statute ;  and  therefore,  where  he  does  not  pay  in  the  money  until  after 
he  has  put  in,  though  not  justified  bail  above,  and  the  plaintiff  km 
been  put  to  expence  by  searching  for  them,  and  »»^wg  mqmrits,  tat 
defendant  is  not  liable  to  pay  those  expences,  bat  they  are  property 
costs  in  the  cause  b. 
Proceedings  If  bail  has  been  given  to  the  sheriff  on  the  arrest,  the  defendants 

entitled,  by  the  statute  c,  on  paying  into  court  the  sum  indorsed  onus 
writ,  with  a  further  sum  as  a  security  for  costs,  to  have  the  bail  bos! 
delivered  up  to  be  cancelled  d.  And  where  a  defendant,  having  ben 
arrested,  paid  into  court  the  sum  indorsed  on  the  writ,  together  vd 
tOL  as  a  security  for  costs,  pursuant  to  the  above  statute,  the  cosrt 
of  King's  Bench,  on  the  application  of  the  defendant,  allowed  At 
plaintiff  to  take  out  of  court  a  part  of  the  sum  paid  in ;  and  oaks) 
he  consented  to  accept  thereof,  with  costs,  in  full  discharge  of  the 
action,  ordered  it  to  be  struck  out  of  the  declaration,  and  that  tb 
plaintiff  should  not  give  any  evidence  at  the  trial,  as  to  that  sum6.  But 
if  a  defendant  pay  money  into  court,  in  lieu  of  special  bail,  he  cannot 
afterwards  object  that  the  affidavit,  by  which  he  was  held  to  bail,  is  de- 
fective, notwithstanding  the  money  was  paid  in,  without  prejudice  tosi 
application  to  the  court  on  that  ground  f.  And  money  deposited  * 
court,  in  lieu  of  bail,  cannot  be  transferred  to  the  account  of  a  payment 
into  court,  on  a  plea  of  tender  «.   If  money  has  been  paid  into  court,  to 

a  Rowe  v.  Softly,  6  Bing.  684.        4  e  7  &  8  Geo.  IV.  c.  71. 

Moore  &  P.   464.    S.    C.     Straford  (or  d  Smith  v.  Jordan,  2  Moore  &  P.  4» 

Stafford)  v.  Love,  8  Dowl.  Rep.  598.     1  e  Hubbard  v.  Wilkinsoo,  8  BanuftC 

Har.  &  W.  195.  S.  C. ;  and  for  the  prac-  496.     Tidd  Prac.  9  Ed.  245.     Appeai 

tice  in  the  Exchequer,  on  paying  money  thereto,  Ch.  XXV.  §  1.  (6.) 
into  court,  in  lieu  of  special  bail,  see  Graves  f  Green  v.  Glasebrook,   1  Hodges,  #• 

v.  Bennett,  1  Price  N.  R.   14.    Thomas  1  Scott,  402.     1  Bing.  N.  R.  516.  S.C 
v.  Gray,  id.  86.  Marsh  v.  Thomson,  id.  g  Stultz  t>.  Heneage,  10  Bing.  561.  * 

101.  Moore  &  S.   472.     2  Dowl.  Rep.  806. 

b  Stanforth  v.  M'Cann,  4  Dowl.  Rep.  S.  C. ;  and  see  Ball  (or  Balls)  p.  Stafford,* 

867.     11    Leg.    Obs.    471.     Stamford  v.  Dowl.  Rep.  827.  2  Scott,  426.  1  Hodges* 

Mac  Ann,   1   Tyr.    &   G.   169.     1  Galey  316.  S.  C. ;  but  see  Same  r.  Same,  11  Leg 

344.  S.  C.  Obs.  1 1 S. 
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e  the  event  of  the  suit,  and  the  defendant  wishes  to  take  it  out, 

perfecting  special  bail,  he  must  do  so  before  issue  joined  ».     And 

iey  so  paid  in,  is  not  considered  as  a  payment  to  a  creditor,  within 

protection  of  the  statute  6  Geo.  IV.  c.  16.  §  82  * ;  nor  is  it,  if  paid 

fter  an  act  of  bankruptcy,  and  less  than  two  months  before  acom- 

rion  issued,  within  the  protection  of  the  same  statute,  §  81  *. 

f  final  judgment  be  given  in  the  action,  for  the  plaintiff,  he  is  en-  After  judgment 

d,  by  the  statute b,  to  receive  the  money  paid  into  court,  or  so    or  p 

6  thereof  as  will  be  sufficient  to  satisfy  the  sum  recovered  by 
judgment,  and  the  costs  of  the  application :  And  if  the  money 
1  into  court  be  not  sufficient,  the  court  will  make  an  order  upon 
defendant,  to  pay  such  coats c*  And  where  money  is  paid  into 
ct  in  lieu  of  bail,  not  by  the  defendant  himself,  but  by  one  of  the 
I,  and  the  plaintiff  obtains  judgment,  he  is  entitled  to  have  the 
ley  paid  out  to  him,  in  discharge  of  the  debt  and  costs  d.  But  a 
stiff  is  not  entitled  to  receive  out  of  court,  money  paid  in  by  a 
adant  in  lieu  of  bail,  under  the  7  &  8  Geo.  IV.  c  71.  §  2.  unless 
gment  has  been  obtained,  or  the  suit  otherwise  legally  determined  •• 
1  where  money  was  deposited  in  eourt,  in  lieu  of  putting  in  and 
fecting  bail  above,  pursuant  to  the  above  statute,  and  the  plaintiff 
lined  a  verdict,  the  court  held,  that  he  was  not  at  liberty  to  issue 
cution  for  the  whole  sum  recovered ;  but  was  bound  to  take  the 
i  deposited  out  of  court,  and  to  limit  his  execution  to  the  surplus 

f f.  When  final  judgment  in  the  action  is  given  for  the  defendant,  the  For  defendant. 

i  for  repaying  to  him  money  deposited  in  lieu  of  special  bail, 

lot  absolute  in  the  first  instance ;  but  a  rule  to  shew  cause,  why 

money  should  not  be  paid  out  to  the  defendant  or  his  attorney, 

n  production  of  the  certificate  of  the  clerk  of  the  judgments,  of 

nnent  having  been  signed,  and  the  prothonotary's  certificate,  of 

money  having  been  paid  in  *. 

Perrall  p.  Alexander,   1   Dowl.  Rep.  c  Johnson   v.    Wall,   4   Dowl.    Rep. 

.   S  Leg.  Ofaa.  874.  S.  C.  ;«r  IMtle-      315. 

,  J.     Hanvell  v.  Mure,  2  Dowl.  Rep.  f  Hews  v.  Pyke,  2  Cromp.  &  J.  859. 

2  Tyr.  Rep.  SIS.      1  Dowl.  Rep.   322. 

7  &  8  Geo.  IV.  e.  71.  5  2.  S.  C. 

Freeman  *».  Pagasini,  4  Moore  &  S.  *  Syraes  f.  Rose,    5  Bing.   269.     2 

2  Dowl.  Rep.  776.  S.  C.  Moore  &  P.  426.  S.  C  Grant  v.  Willis,  4 

Bull  p.  Turner,  1  Meeson  &  W.  47.  Dowl.  Rep.  581.      11   Leg.  Obs.   196. 

rr.  &  G.  367.  4  DowL  Rep.  734.    12  S.  C.     Wild  v.  Rickman,  1  Har.  &  W. 

Obf.  158.  S.  C. ;  and  see  Dougla&s  670. 
anbrougb,  3  Ad.  &  E.  316. 
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Alterations  re- 
specting special 
baiL 


Time  for  putting 
it  in. 


Number  of  bail. 


Practising  at. 
torney,  or  clerk, 
not  allowed  to 
be  bail. 


The  alterations  which  have  been  made  by  recent  statutes,  roles  of 
court,  and  judicial  decisions,  in  the  practice  of  the  courts,  respect- 
ing special  bail,  may  be  classed  under  the  following  heads :  1.  The 
time  of  putting  in  bail:  2.  Their  number,  and  qualification:  3.  Tk 
mode  of  putting  in,  excepting  to,  and  justifying  them,  in  ordinary 
cases :  4.  The  mode  of  putting  in  and  justifying  them  at  the  am 
time :  5.  The  costs  of  justification,  or  opposition :  6.  The  entry  of 
their  recognizance  on  the  roll :  7.  The  liability  of  bail :  and  8.  Whet 
and  how  they  are  discharged,  by  render,  &c. 

If  the  defendant  has  been  discharged  out  of  custody,  on  giving 
bail  to  the  sheriff,  he  should,  within  eight  days  after  the  execution  sf 
the  writ  on  him,  inclusive  of  the  day  of  such  execution*,  cause  sped*! 
bail  to  be  put  in  for  him  to  the  action,  in  the  court  in  which  it  » 
brought ;  or,  in  default  of  his  so  doing,  such  proceedings  maybebil 
and  taken,  as  are  mentioned  in  the  warning  thereunder  written,  or  in- 
dorsed thereon b.  By  the  practice,  it  is  necessary  that  there  shosM 
be  two  bail  at  least c ;  one  bail  not  being  deemed  sufficient,  even  fir 
the  purpose  of  rendering  the  defendant6:  and  a  defendant  cuaot 
justify  one  bail,  who  alone  appears,  without  the  consent  of  the  phsv 
tiffd.  In  general,  there  are  two  special  bail  only,  in  civil  cat*: 
though,  in  the  King's  Bench  e,  and  Exchequer  f,  where  the  debt  mt 
large,  the  court  would  formerly  have  allowed  three  or  four  person*  * 
become  bail,  in  different  sums,  amounting  altogether  to  the  requia* 
sum :  The  usual  course  in  such  case  was,  to  apply  to  the  court  fir 
leave  to  justify  a  greater  number  of  persons  than  two  as  bail;  ssi 
having  drawn  up  the  rule,  to  serve  it  on  the  plaintiff's  attorney  <* 
agent,  at  the  same  time  as  the  notice  of  justification*.  And,  by • 
general  rule  of  all  the  courts  h,  "  notice  of  more  bail  than  two  thai 
be  deemed  irregular,  unless  by  order  of  the  court,  or  a  judge."  ft 
is  a  rule,  in  the  King's  Bench  and  Common  Pleas,  that  "  no  attortq 


a  Anon.  9  Leg.  Obs.  9,  10.  jter  Ld. 
Denmariy  Ch.  J. 

b  Sched.  to  stat  2  W.  IV.  c.  39.  No. 
4.  And  for  the  nature  of  special  bail,  and  by 
whom,  when,  and  how  put  in  and  perfected, 
see  Tidd  Prac.  9  Ed.  244,  &c. 

c  Steward  v.  Bishop,  Barnes,  60.  1 
Chit.  R.  602.  in  notis. 

d  White's  bail,  5  Dowl.  Rep.  183. 

c  Anon.  Lofll,  26.  Anon.  Id.  252. 
Jell  v.  Douglass,  1  Chit.  R.  601. 

f  Wightwick  v.  Pickering,  Forrest,  138. 


De  Tastel  v.  Kroger,  Wightw.  110. 

8  Easter  v.  Edwards,  E.  1881.  f* 
Master  he  Blanc.  1  Dowl.  Rep.  89.  * 
Leg.  Obs.  46.  S.  C  and  see  Tidd  J** 
9  Ed.  245. 

h  R.  H.  2  W.  IV.  teg.  I.  J  18.  * 
Barn.  &  Ad.  376.  8Bing,  290.  SCroo^ 
&  J.  1 73.     For  the  form  of  a  summit 
for  leave  to  put  in  more  than  two  bail,  s* 
Append,  to  Tidd  Sup.  1832.  p.  101  ;  tnd 
for  an  affidavit  of  facts  for  that  purpose, 
sec  Chit.  Pr.  Append.  319. 
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e  bail,  in  any  action  pending  therein."  *  This  rule,  which  was 
ted  for  the  benefit  of  attornies,  and  intended  to  protect  them 
the  importunity  of  their  clients,  has  been  extended  to  their 
' :  And,  by  a  general  rule  of  all  the  courts  c,  "  if  any  person 
as  bail  to  the  action,  except  for  the  purpose  of  rendering 
i  a  practising  attorney,  or  clerk  to  a  practising  attorney,  the 
f  may  treat  the  bail  as  a  nullity,  and  sue  upon  the  bail-bond, 
a  as  the  time  for  putting  in  bail  has  expired,  unless  good 
duly  put  in  in  the  mean  time." 

toons  by  original  in  the  King's  Bench d,  or  in  the  Common  With  whom  put 
when  the  defendant  was  arrested  on  a  testatum  capias,  bail  ln* 
rrmerly  have  been  put  in  with  the  filacer  of  the  county  into 
he  capias  issued ;  and  if  put  in  with  the  filacer  of  a  different 
.  the  plaintiff  might  have  treated  it  as  a  nullity,  and  proceeded 
the  sheriff,  or  on  the  bail  bond :  But  now,  by  a  rule  of  all  the 
,  "  where  a  defendant  is  arrested  upon  an  alias  or  pluries 
issued  into  another  county,  pursuant  to  the  rule  of  Michaelmas 
W.  IV,  §  6.  the  defendant  must  put  in  bail  in  the  county 
be  was  arrested." 

e  case  of  country  bail,  the  rules  of  court  formerly  required  the  Time  for  trans* 
ce  to  be  transmitted  to  the  chief-justice,  or  other  judge  of  the  fiSin/^untry 
f  King's  Bench,  in  eight  days,  if  taken  within  forty  miles  of  t**1  Piece- 
or  Westminster,  or,  if  taken  above  that  distance,  in  fifteen  days 
e  taking  thereof  * ;  and,  in  the  Common  Pleas,  the  bail,  if 
ithin  forty  miles  of  London,  were  to  be  transmitted  within  ten 
r,  if  taken  above  that  distance,  within  twenty  days  after  the 
hereof  h,  unless  all  the  judges  were  on  their  circuits,  and  then 
i  as  any  one  of  them  returned :  But  it  was  said  that,  not- 
tiding  these  rules,  the  bail-piece  must  have  been  actually  filed 


I.  1654.  §  I.  R.  M.  14  Geo. 
.  K.  B.  R.  T.  24  Eliz.  §  8. 
54.  $1.  R.  M.  6  Geo.II.  reg.  V. 
Chit  R.  8. 
Prac  9  Ed.  247.  (g.) 
L  2  W.  IV.  reg.  I.  $  13.  3 
Ad.  376.  8  Bing.  200.  2 
;J.  171. 

is  v.  Calvart,  1  East,  603.    Rex 

of  JOttfesear,  1  Chit  Rep.  237. 

.   1   W.  &  M.  reg.  2.   C  P. 

Heaviside,  Barnes,  63.    Fisher 


v.  Levi,  2  Blac.  Rep.  1061.  Clempson 
v.  Knox,  2  Bos.  &  P.  616.  Longworth 
v.  Healey,  3  Moore,  76.  Rex  v.  Sheriff 
of  Essex,  in  Levy  v.  Paine,  3  Moore  &  S. 
870.  and  see  Tidd  Prac.  9  Ed.  250, 
51. 

fHM.4W.  IV.  5  Barn.  &  Ad.  816. 
10  Bing.  344.  2  Cromp.  &  M.  352. 
Chapm.  K.  B.     3  Addend,  pp.  7.  214. 

*  R.  T.  8  W.  III.  reg.  III.  $ 3.  K.B. 

h  R.  10  Mar.  5  W.  &  M.  §  3.  C.  P. 
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with  one  of  the  judges,  on  the  sixth  day  after  the  return  of  the  writ 
in  the  King's  Bench,  or  eighth  day  in  the  Common  Pleas,  or  the  bail- 
bond  might  be  assigned  *.  And,  by  a  general  rule  of  all  the  courts*, 
"  in  the  case  of  country  bail,  the  bail-piece  shall  be  transmitted  and 
filed  within  eight  days,  unless  the  defendant  reside  more  than  fortf 
miles  from  London ;  and  in  that  case,  within  fifteen  days  after  tkft 
taking  thereof."  This  rule,  however,  is  abrogated  by  the  uniformity  i 
of  process  act c ;  upon  which  it  has  been  determined,  that  where  a  de*  : 
fendant  is  arrested,  either  in  town  or  country,  under  a  writ  of  capiat,  k 
has  only  eight  days  to  put  in  special  bail,  and  give  notice  thereof 
to  the  plaintiff's  attorney d :  And  such  bail  is  not  deemed  to  kt 
put  in,  until  notice  thereof  be  served  on  the  plaintiff's  attorney,  <r 
agent d. 

It  was  not  formerly  deemed  necessary  to  mention,  in  the  notice  tf 
bail,  the  number  of  the  house,  in  the  street  in  which  they  were 
to  reside  e ;  though,  when  mentioned  therein,  a  mistake  of  the 
was  a  ground  of  rejection f :  But  now,  by  a  general  rule  of  all 
courts  *,  "  every  notice  of  bail  shall,  in  addition  to  the  descriptiool 
the  bail,  mention  the  street  or  place,  and  number  if  any,  where 
of  the  bail  resides ;  and  all  the  streets  or  places,  and  numbers  if 
in  which  each  of  them  has  been  resident,  at  any  time  within  the  hst 
Construction  of   six  months,  and  whether  he  is  a  housekeeper  or  freeholder." h     Tkaj 
sions  thereon."     ru*e  applies  equally  to  town  and  country  bail  * ;  and  a  notice  of  \Jk 

omitting  to  state  the  residence  of  the  bail  for  the  last  six  months, it; 
an  irregularity,  of  which  the  court  will  take  notice,  though  the  bail  be 
unopposed  k.     It  has  been  holden  that  the  actual,  and  not  the  cot*  ■ 
structive  residence  of  the  bail,  must  be  mentioned  in  the  notice1; 


Notice  of  btiL 


•  Imp.  K.  B.  10  Ed.  187.  Imp.  C.  P. 
7  Ed.  129,  80.     Tidd  Prac.  9  Ed.  262. 

"R.H.2W,  IV.  reg.  I.  §  14.  3  Barn. 
ic  Ad.  876.  8  Bing.  290.  2  Cromp.  & 
J.  172. 

c  2  W.  IV.  c.  89. 

d  Grant  v.  Gibbs,  1  Scott,  890.  1 
Hodges,  56.  8  DowL  Rep.  409.  9  Leg. 
Obs.  475,  6.  S.  C. 

e  Anon.  H.  1831.  per  Parke,  J. 

f  Anon.  Per  Cur.  H.  55  Geo.  III. 
K.  B.  1  Chit.  R.  498.  in  notis,  and  see 
Tidd  Prac.  9  Ed.  254. 

«  R.  T.  1  W.  IV.  reg.  I.  §  2.  2  Barn. 
&  Ad.  788.     7  Bing.  78*2.     I  Cromp.  & 


J.  470. 

b  Append,  to  Tidd  Sup.  1882.pp.l(ftl 

1  Anon.  1  Moore  &  S.  296.  1  D<*L 
Rep.  259.  S.  C.  Beal's  bail,  3  DovLB* 
708.  10  Leg.  Obs.  253.  S.  C 

k  Sywood  v.  Dogberty,  1  Scott,  * 
Welsh  v.  Lywood,  1  Bing.  N.  R.  t& 
Sywood  and  Dogherty's  bail,  3  D>*L 
Rep.  116.  Dogberty's  bail,  9  Leg.  OU. 
286.  S.  C. 

1  Thomson  v.  Smith,  1  DowL  R^ 
840.  Anon.  4  Leg.  Obs.  93.  S.  C  p 
Taunton,  J.  and  see  Thomson's  (or  Thoof 
son's)  bail,  1  Dowl.  Rep.  497.  5I/J- 
Obs.  225.  S.  C.  jfer  LiUledaic,  J. 
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Duld  state  particularly  the  streets  *  or  places,  and  numbers  of 
»  b,  if  any,  in  which  the  bail  reside :  And  where  one  of  the 
described  in  the  notice  as  of  "  Cloth  Fair"  omitting  the  name 
reet  in  that  quarter  wherein  he  resided,  it  was  deemed  insuf- 

But  the  name  of  a  township,  without  the  name  of  the  street 
>  be  in  a  certain  parish  named  in  the  notice  of  bail,  has  been 
sufficient d.  If  a  bail  has  two  places  of  residence,  it 
necessary  to  state  one  of  them  in  the  notice  of  bail e.  And 
tion  to  a  notice  of  bail,  that  the  number  of  the  street  is  not 
mist  be  taken  in  the  first  instance ;  and  it  is  waived,  by  ob- 
ime  to  inquire,  unless  it  be  sworn  that  the  bail's  residence 
e  found  f.  It  has  also  been  deemed  sufficient  to  state  in  the 
he  places  of  residence  of  the  bail  for  the  last  six  months, 
stating  that  they  have  resided  there  for  that  period  *.  The 
appears,  interfered  in  several  cases,  to  set  aside  the  rule  for 
ranee  of  bail,  on  the  ground  that  one  of  them  had  misstated 

of  residence  b.  This  practice,  however,  was  soon  found  to 
xmvenient,  that  it  was  laid  aside ;  and  now,  it  seems,  that  the 
ledy  is  by  indicting  the  party  for  perjury,  if  he  has  misde- 
limself h.     The  notice  must  also  state  the  bail  to  be  house- 


ell's  bail,  3  Dowl.  Rep.  425.  9 
318.  S.  C. 

(or  Innis)  r.  Smith,  2  Tyr.  Rep. 
.romp.  &  J.  634.  S.  C. 
im  s».  Calvert,  1  Price  N.  R. 
see  Smith's  bail,  1  Dowl.  Rep. 
jeg.  Obs.  271.  S.  C.  per  Lit. 

Treasure's  bail,  2  DowL  Rep. 
ffcferam,B. 
mi's  bail,  3  Dowl.  Rep.  85.  9 

222.  S.  C.  per  Littledale,  J. 
.  1  DowL  Rep.  159.  3  Leg. 
.  S.  C  Fortescue's  bail,  2 
p.  541.  8  Leg.  Obs.  347,  8. 
Pattemm,  J. 

e%  bail,  2  DowL  Rep.  586.  8 
397.  S.  C.  per  Palteson,  J. 
m  v.  Warr,  (or  Wane,)  1  Price 
0.  2  Cromp.  &  J.  54,  5.  2 
«.  158.  1  DowL  Rep.  295. 
ul,  3  Leg.  Obs.  98.  S.  C.  ;*r 
3.  and  see  Anon.  1  Dowl.  Rep. 
jtg.  Obs.  344.  S.  C. ;  but  see 
2romp.  &  J.  55.  (a.)  per  Lit- 

Holling's  bail,  13  Leg.  Obs. 


29,  SO,  per  Littiedale,  J. ;  and  see  the  cases 
of  Johnson's  bail,  1  Dowl.  Rep.  438.     4 
Leg.   Obs.  332.  S.  C.  per  Patteson,  J. 
and  Ward's  bail,  3  Tyr.  Rep.  208.     1 
Cromp.  &  M.  28.     1  Dow).  Rep.  596. 
5  Leg.  Obs.  63.  S.  C.  per  Gumey,  B. 
The  case  of  Johnson's  bail,  however,  was 
that  of  a  notice  of  justification,  and  con- 
trary to  former  decisions  in  the  cases  of 
Warre's  bail,  3  Leg.   Obs.  98.  per  Bay- 
ley,  B.  and  Higg'sbail,  1  Dowl.  Rep.  124. 
3  Leg.  Obs.  167.  S.  C.  per  Littledale,  J. : 
and  though,  in  the  case  of  Ward's  bail, 
Mr.  Baron   Gurney  ruled  that  a  notice  of 
bail,    describing  the  bail  to  have  resided 
within  (instead  of  for)  the  last  six  months 
at  a  particular  place,  is  bad ;  yet,  after  con- 
ference with  the  other  barons,  he  held,  that 
if  the  affidavit  of  justification  is  correct,  it 
may  be  connected  with  the  notice  of  bail, 
so  as  to  make  such  notice  sufficient 

h  Raglefield  v.  Stephens  (or  Stevens,) 
2  Dowl.  Hep.  438.  8  Leg.  Obs.  206. 
S.  C.  per  Parke,  J. 

L  2 
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Kccognlxonoen, 
■ml  notice  of 
bail  Ac  in  £x. 
chequer. 


fall.  fttWl 

Uiit  tvihl 


keepers,  or  freeholders  *,  although  accompanied  by  an  qjEdtaif  of  jud 

fi  cat  ion  b.     But  an  omission  to  describe  the  bail  in  the  notice,  as  hoaai 

keepers  or  freeholders,  does  not,  under  the  above  rule,  authorise  A 

plaintiff  to  take  an  assignment  of  the  bail  bond c :    The  objectii 

should  be  made,  when  the  bail  come  up  to  justify  e.     And  an  infim 

lity  in  the  notice  of  bail,  does  not  render  the  proceeding  nuD,  so| 

to  justify  the  plaintiff  in  issuing  an  attachment  against  the  sheriff) 

In  the  Exchequer,  if  the  defendant  be  a  prisoner,  the  notice  of  hj 

must  state  that  facte.  j 

In  the  Exchequer  of  Pleas,  it  is  a  rule  ',  that  "  all  recogniaaNI 

of  hail,  in  actions  in  the  office  of  pleas,  when  taken  or  allowed 

a  baron,  shall  be  left  by  the  attorney  for  the  defendant  or 

ants,  with  the  sworn  or  side  clerks,  or  their  deputy  *,  in  the 

of  pleas,  until  duly  allowed ;  who  shall  enter  the  same  in  a 

to  ho  kept  by  them  for  that  purpose,  having  an  alphabetical  a 

of  reference ;  which   book  shall  be  open  to  the  inspection  of 

attornies,  or  their  clerks :  And  notice  of  such  bail  being 

and  left  and  tiled  in  the  said  office  of  pleas,  with  the 

Kcriptions  and  address  of  the  bail,  shall  be  given  by  the 

for  the  defendant  or  defendants,  to  the  attorney  for  the 

plaintiffs,  within  the  times  prescribed  for  giving  notice  of  bail 

the  former  rules  of  this  court ;  and  proceedings  may  be 

had,  for  excepting  to  and  perfecting  such  bail,  within  the  times 

in  like  manner  as  is  and  are  prescribed  by  the  existing  rules 

practice  of  this  court,  except  so  far  as  the  same  may  be  altered 

that,  or  an\  subsequent  rule  of  this  court/' 

When  the  bail  to  the  sheriff  became  bail  above,  the  plaintiff,  intk^ 
kind's  Bench,  was  not  formerly  at  liberty  to  except  to  them,  after  ■ 
had  taken  an  assignment  of  the  bad-bond  h ;  for  by  so  doing,  he  aq 


*  1W.VU-.1*  SIW.   R<rv  TV*v     le 

>  IV  ;>  ».  IV».  I  r=<x  N.  K.  141. 

v       S  K*    Obs   *S    *v  C     Atvt     1 

IV«".  K»v  IS*     $W  Oft*  a??  ^C 

\iv      \  W»".  K,^v  l*v     S  l<*   Oft*. 

•  1V:.  ..  V,w  .  >  !V  *£.$£*>  I  M.vor 


Ol*.  444.  &  C  aad  see  Wigley  p.  U 
wank.  4  Tyr.  Rrp.  235.  i 

*  Fuller's  tail,  5  Tyr.  Rep.  491. 
'R.M.1W.  IV.   r^.    II.  J  4.    1 

C-wr.f*  A.  J.  275.    1  Tyr.  Rqx.  156.  «i 
net  TYic  /Wr.  9  Ed.  851. 

*  TiKy  «  new  filed  mith  thejikm 
Dtx  Ex  rr.  *  Ed.  78,  S. 

*  At>o&.  1  Sift.  97.  Fish  tu  Horaa 
-  X.xi  fi  How  r-  Gmnrttle,  «£.  M 
v:wa.r  r-  Saxoc  6  Mod.  182.  R.H 
>  **r.  -i    I    mCm)  R.  E.  5  Geo.  II.  r* 
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i  to  be  sufficient :  but  if  exception  were  taken  to  the 
he  bond  was  assigned,  they  were  bound  to  justify,  not- 
l  such  assignment  *.  In  the  Common  Pleas,  however,  it 
,  that  "  in  all  cases  wherein  bail-bonds  should  be  taken, 
e  bail  was  put  in  above,  the  plaintiff  might  except  against 
And  now,  by  a  general  rule  of  all  the  courts  e,  "  when 
sheriff  become  bail  to  the  action,  the  plaintiff  may  ex- 
jm,  though  he  has  taken   an  assignment  of  the  bail- 

,  when  the  bail  put  in  did  not  mean  to  justify,  others  Changing  bail, 
been  added,  as  a  matter  of  course,  within  the  time  al- 
leir  justification ;  and  if  there  were  not  time  enough,  the 
attorney  might  have  taken  out  a  summons,  and  obtained 

further  time d :  But  now,  by  a  general  rule  of  all  the 
he  bail,  of  whom  notice  shall  be  given,  shall  not  be 
thout  leave  of  the  court  or  a  judge." f  On  this  rule, 
ssary,  application  may  be  made  to  the  court  or  a  judge, 
nt  of  the  circumstances  *,  for  leave  to  add,  and  time  to 

And,  in  a  late  case,  where  the  agent  for  the  defendant 
3  to  communicate  with  his  principal  in  the  country,  so 
the  names  of  good  bail,  the  eourt  of  Exchequer  allowed 
>e  changed,  upon  payment  of  costs,  and  putting  the  plain- 
rue  situation,  as  if  good  bail  had  been  put  in  in  the  first 
This  rule  does  not,  it  seems,  apply  to  the  case  of  a  pri- 

ies,  11  East,  S21.  matter  of  course,  without  any  cause  being 

Geo.  II.  reg.  II.   C.  P.  assigned  for  it;  but  this  practice  is  now 

ffith,  Barnes,  63.     Bough-  abolished.     See  1  Rep.  C  L.  Com.  104. 

2  Wils.  6.  and  see  Tidd  For  the  form  of  a  summons  for  leave  to 

>5.  806.  add  one  or  more  bail,  on  the  above  rule, 

V.   IV.  reg.  I.   4  15.     3  see  Append,  to  Tidd  Sup.  1832.  p.  103. 

6.  8Bing.  290.  ft  Cromp.  and  for  the  judge's  or  baron's  order  there- 

on, id.  104.  For  an  affidavit  in  support 
Pr.  3  Ed.  62.  84,  &c.  and  of  such  summons  and  order,  see  Chit  Pr. 
9  Ed  258.  329,  SO. ;  and  for  notices  of  adding  and 

7.  IV.  reg,  L  §  5.  2  Barn.      justifying  bail,  by  previous  leave  of  a  judge 
Brag.  78^-     I  Cromp.  &       or  baron,  see  Append,  to  Tidd  Sup.  1832. 

p.  104. 
to  the  above  rule,  a  dis-  *  For  affidavits  to  obtain  further  time  to 

•had  prevailed  of  putting  in  justify,  or  add  and  justify  bail,  see  Chit. 

•  bail,  in  the  first  instance,  Pr.  Append.  336,  &c. 
for  the  purpose,  and  when  h  Whitehead  v.  Minn,  2  Cromp.  &  J. 

ted  to,  of  adding  and  jus-  54.    2  Tyr.  Rep.  160.     1   Price  N.  R. 

.  which  was  allowed  as  a  138.  S.  C. 
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Notice  of  justi- 
fication, when 
given. 


When  put  in 
and  excepted  to 
in  vacation. 


goner  * ;  but  it  has  been  holden  to  apply  to  the  case  of  new  bail,  pet 
in  by  the  sheriff,  without  leave  of  the  court,  for  the  purpose  tf 
rendering  the  defendant b.  And  an  affidavit  that  the  party  did  vt 
procure  sufficient  bail,  because  he  expected  to  settle  the  cause,  ■ 
not  a  sufficient  reason  to  entitle  him  to  change  his  bailc.  The 
of  bail,  changed  by  a  judge's  order  for  that  purpose,  must  be  pss) 
before  the  bail  can  justify  d. 

In  the  King's  Bench,  where  the  bail  already  put  in  intended 
justify,  one  day's  previous  notice  of  justification,  or  notice  for 
next   day,  was  formerly  deemed  sufficient6,  unless  Sunday  i 
vened,  and  then  notice  must  have  been  given  on  Saturday  for 
day  • ;  But  where  other  bail  were  added  to  those  already  put  in, 
must  have  been  two  days'  previous  notice  of  justification,  one 
elusive  and  the  other  exclusive,  as  Monday  for   Wednesday r ;  m, 
Sunday  intervened,  Saturday   for    Tuesday,  &c.     In   the 
Pleas,  two  days'  notice  of  justification  must  formerly  have 
given,  as  well  where  the  bail  already  put  in  intended  to  justify,  M 
the  case  of  added  bail  * ;  and  Sunday  was  not  reckoned  a  day 
this  purpose :  therefore  notice  of  added  bail  on  Saturday  for  Mc 
was  not  deemed  sufficient11.     And  now,  by  a  general  rule  of  tfl 
courts  *,  "  it  shall  be  sufficient  in  all  cases,  if  notice  of  jusu* 
of  bail  be  given  two  days  before  the  time  of  justification : "  And 
days'  notice  of  justification  is  sufficient  with  country  bail,  if  they  j 
tify  according  to  the  old  practice  k.      When  bail  above  were  pat 
and  exception  entered  in  vacation,  the  defendant's  attorney,  in 
King's  Bench1  and  Exchequer111,  must  formerly  have  given 
within  a/cwr  days  after  the  exception,  of  justification  of  the  same 
for  x\u\first  day  of  the  next  term  ;  or  the  plaintiff  might  have 
an  assignment  of  the  bail-bond  n.     In  the  Common  Pleas,  notice 


•  Bird'*  K.»l.  5  Poul.  Rep.  558.  £ 
Ixy.  Ob>.  .Si>7.  S.  C.  but  see  Stroud  r. 
Kenny,  4  Moore  &  S.  34$.  tvn/ns. 

»'  Rex  i\  Shm.sV  of  I :**-...  in  1-ew  :■■ 
Paine.    4    Moo^  &    S.    £47.      3  lV«i. 

*  O.vhard*.  Oio*er.  £  H  :*■£■  SIS.  3 
Moon  \  S.  SiV     1  IW..  R.  p  "OT-  5v  x\ 

«"  .1  *u\\ava  »     Vi «:■.::.  3   IV..  Rep.  4P1. 

*  \\:i^.i.    l«\.H.  IM'.-o  II"    K.R 

«  \nov  :\  x\-  m.  s»  ^  in 
k   n.    m;.:>o:i  i    k  -^.  v  r-«-    ivv 

Moi««i.S  Iwl.  1  vNl-  i.  R.  *■>- 

•  IV  ',-  •     i'-o    ".   1v.t    ,>,   >i        K  - 


ton  v.  Manwairing,  and  Thomas  r.  Sanftjif 
SS.  Nation  r.  Barrett,  2  Bos.  &  P.  SI 
r-  Marshal],  1  Marsh. 


-  Gregory  r.  Reeve*.  Barnes  S09L  M 
see  T:dd  /W.  9  Ed.  259,  60. 

'  R.  H.  2  W.   IV.   reg.   I.  §  16. 
Barn.  &  Ad.  S7C.  6  Bing.  290.  2  CroB 
&  J.  172. 

k  Hordbottle  (or  Harbottle)  p.  Clark, 
l\-»:.  Rep.  12.     10  Leg.  Oba.206.  S. 

;  Milison  r.  King,  9  EaaL  434. 

B  Mar.  Ex.  Pr.  103. 

*  M:'.ison  r.  King,  9  Ka«t,  434. 
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justification  might  have  been  given  at  any  time  in  vacation,  so  as 
there  were  two  days'  notice  before  the  first  day  of  the  next  term  \ 
And  now,  by  a  general  rule  of  all  the  courts  b,  "  if  bail  to  the  action 
are  excepted  to  in  vacation,  and  the  notice  of  exception  require 
them  to  justify  before  a  judge,  the  bail  shall  justify  within  four 
days  from  the  time  of  such  notice,  otherwise  on  the  first  day  of  the 
ensuing  term."  But  bail  cannot  be  justified  by  a  defendant,  not 
in  custody,  at  a  judge's  chambers,  in  vacation,  unless  required  by  the 
plaintiff,  pursuant  to  the  above  rule  c. 

The  justification  of  bail  is  either  in  person,  or  by  affidavit.     By  a  Justification  in 
gmeral  rule  of  all  the  courts  d,  "  if  the  notice  of  bail  shall  be  accom-  JS^i™  ^ 
pawed  by  an  affidavit  of  each  of  the  bail,  according  to  the  form  Affidavit  of  jus. 
thereto  subjoined9,  and  the  plaintiff  shall  not  give  one  day's  no-  r.  t.  l  W.  IV. 
Ike  of  exception'  to  the  bail,  by  whom*such  affidavit  shall  have  «s-  L  §§  S,  4. 
.ken  made,  the  recognizance   of  such  bail  may  be   taken  out  of 
anrt,  without  other  justification  than  such  affidavit."      The  form 
*bjoined  to  the  above  rule,  requires  the  bail  to  swear  that  he  is  a 

housekeeper,  (or  freeholder,)  residing  at  ,  (describing  particu- 

Ivhj  the  street  or  place,  and  number,  if  any ;)  that  he  is  possessed  of 
property,  to  the  amount  required,  over  and  above  all  his  just  debts  ; 
Alt  he  is  not  bail  for  any  defendant,  except  in  that  action,  (or,  if  bail 
m  «y  other  action  or  actions,  stating  them,  with  the  courts  in  which 
iky  were  brought,  and  sums  in  which  the  deponent  is  bail;)  that  his 

property  consists  of ,  (specifying  the  nature  and  value  of  the 

poperty,  in  respect  of  which  he  proposes  to  justify ;)  and  that  he  hath 

fcr  the  last  six  months  resided  at ,  (describing  the  place  or  places 

•/  such  residence).  The  above  rule,  however,  does  not  apply  to  the 
tate  of  a  prisoner  * ;  nor  where  the  bail  are  put  in,  after  the  regular 
tone  for  putting  them  in  has  expired  ;  for  then  the  bail  must  actually 
Wiry,  as  formerly,  without  an  exception,  before  a  motion  can  be 
Blade  to  set  aside  proceedings,  upon  the  ground  that  bail  have  been 
pot  in  and  justified  h.  And  an  objection  to  bail,  on  the  ground  that 
the  notice  of  justification  did  not  state  whether  they  would  justify 
Personally  or  by  affidavit,  is  not  good,  if  the  bail  appear  personally1. 

*  Fowlis  v.  Grosrenor,  Barnes,   101.  4. 
**)  see  Tidd  Prac.  9  Ed.  260.  *  Append,  to  Tidd  Sup.  1832.  p.  105. 

k  R.  H.  2  W.  IV.  rtg.   I.  J  17.     3  and  see  1  Rep.  C.  L.  Com.  108,  9.  137. 
B«n).  &  Ad.  376.  8  Bing.  290.  2  Cromp.  f  Append,  to  Tidd  Sup.  1832,  p.  103. 

*  J.  172, 3.  '  Webb's  bail,  1  Dowl.  Rep.  446.     4 
'  Banratt  v.  James,  5  DowL  Rep.  123.  Leg.  Obs.  817.  S.  Cpcr  Patteson,  J. 

**  Leg.  Obs.  322.  S.  C  *  Rex  v.  Sheriff  of  Middlesex,  in  Ro- 

'HT.IW.  IV.  rtg.  I.  $§  3,  4.     2  gers  v.  Porter,  3  Dowl.  Rep.  266. 

*W  &  Ad.  788.  7  Bing.  783.   1  Cromp.  '  Norton's  bail,  1  Meeson  &  W.   682. 

*  I  470.  and  see  Tidd  Prac.  9  Ed.  263,  5  Dowl.  Rep.  85.    12  Leg.  Obs.  46.  S.  C. 
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Decisions  on  the 
foregoing  rules. 


On  R.  H.  8  W.   By  a  subsequent  rule  of  all  the  courts  %  which  seems  to  exti 
IV.  teg.  I.  §  19.  ajpfaoite  of  justification  of  country,  as  well  as  town  bail,  «  affidc 

justification  shall  be  deemed  insufficient,  unless  they  state  tha 
person  justifying  is  worth  the  amount  required  by  the  practice 
courts,  oyer  and  above  what  will  pay  his  just  debts,  and  ov< 
above  every  other  sum  for  which  he  is  then  bail/' 

If  the  bail  justify  by  affidavit,  in  pursuance  of  the  above  rul 
notice  of  bail  must  be  accompanied  either  by  the  original  afl 
or  by  a  copy,  purporting  on  the  face  of  it  to  be  a  copy  b.  Th 
davit  of  justification,  on  these  rules,  may  be  made  by  the  bail  jo 
But  they  must  swear  themselves  to  be  housekeepers,  or  Jreek 
swearing  that  they  are  householders  is  not  sufficient d:  and  if 
be  described  as  a  housekeeper,  and  he  is  not,  the  fact  of  his  b 
freeholder  will  not  cure  the  defect e.  It  is  not  sufficient  for  1 
swear  that  they  are  possessed  of  so  much  money,  over  and 
what  will  pay  their  just  debts ;  but  they  must  swear  that  th 
north  such  sum  f.  And  where  the  affidavit  stated  only  that  tl 
had  a  certain  sum  in  the  funds,  without  stating  in  what  fund, 
deemed  insufficient  *.  So,  where  an  affidavit  of  sufficiency  on 
state  the  place  where  the  property  of  the  bail  is  situate,  anc 
ascribes  the  value  to  the  several  kinds  of  property  collectively, 
departure  from  the  form  given  by  the  rule ;  and  the  bail  havin 
tified,  the  defendant  is  not  entitled  to  the  costs  of  justifies 
But  it  is  sufficient,  if  the  bail  swear  that  they  are  worth  the  a 


1  R.  H.  2  W.  IV.  reg.  I.  §  19.  8 
Barn.  &  Ad.  876,  7.  8  Bing,  290,  91. 
2  Cromp.  &  J.  178. 

b  West  v.  Williams,  8  Barn.  &  Ad.  345. 
1  DowL  Rep.  162.  8  Leg.  Obs.  265. 
S.  C.  De  Bode's  bail,  1  Dowl.  Rep.  368. 
4  Leg.  Obs.  287.  S.  C.  per  Taunton,  J. 
6  Leg.  Obs.  156.  (a.)  S.  C  cited. 

c  Anon.  1  Dowl.  Rep.  115.  3  Leg. 
Obs.  59.  S.  C. 

d  Anon.  1  DowL  Rep.  127.  3  Leg. 
Obs.  327.  S.  C. 

e  Wilson's  bail,  2  Dowl.  Rep.  431.  7 
Leg.  Obs.  28.  S.  C.  per  JMUedale,  J. 

f  Simpson's  bail,  1  Dowl.  Rep.  605.  5 
Leg.  Obs.  64.  S.  C.  Darling  i».  Hut- 
chinson, (or  Hutchinson's  bail,)  2  Tyr. 
Rep.  491.  2  Cromp.  &  J.  487.  1  Dowl. 
Rep.  571.  S.  C.  Rogers  v.  Jones,  3 
Tyr.  Rep.  256.     1  Cromp.  &  M.323.    1 


Dowl.    Rep.   704.     Jones'  bail, 
Obs.  240.  S.  C.     Worlison's  (or 
son's)  bail,  2  Dowl.    Rep.   53. 
Obs.  59.  S.  C.     Harrison's  bail.  2 
Rep.  198.  6  Leg.  Obs.  492.  S.C. 
however,  was  given  by  the  court  i 
cases,  to  amend  the  affidavit,  upon  p 
of  costs.     But,  in  a  late  case,  the  c 
Exchequer  refused  to  permit  such  '- 
ment.     Naylor's  bail,  8  DowL  Rq 
9  Leg.  Obs.  318.   S.  C.     Worlisc 
Woolison's  bail),  2  DowL   Rep.  . 
Leg.  Obs.  59.  S.  C. 

8  Anon.  1  DowL  Rep.  159.    J 
Obs.  408.  S.  C. 

h  Hodgson  v.  Cooper,  2  Cromp. 
R.   43.      5  Tyr.  Rep.  740.  S.  C. 
pcr's  bail,  3  DowL  Rep.  692.     II 
Obs.  316.  S.  C. ;  but  see  Boyd's 
Hodges,  93.     1  Scott,  698.  S.  C. 
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required,  after  payment  of  all  their  just  debts*,  or  over  and  all  above 
their  just  debts b.  And  an  affidavit  made  by  a  bail,  swearing  that 
Mae  V  poaeeesed,  instead  of  "  he  w"  possessed;  and,  instead  of 
stating  thai  he  was  worth  property  to  the  required  amount,  "  over 
tad  above  his  just  debts,"  that  he  was  worth  the  required  sum,  "  over 
sad  above  what  would  pay  his  just  debts ;  "  and,  in  stating  of  what 
hm  property  consisted,  instead  of  swearing  to  good  book  debts  owing 
l» aim,  omitting  the  word  book,  has  been  deemed  sufficient0.  So, 
■here  only  one  kind  of  property  was  described,  it  was  holden  that 
Ae  value  sufficiently  appeared  by  reference  to  the  previous  part  of 
tk  affidavit,  wherein  it  was  sworn  that  the  bail  was  worth  a  sufficient 
bsjb,  &c.  d  An  affidavit  that  the  deponent  is  not  bail  for  any,  with- 
out adding  "  other  person,"  has  been  deemed  sufficient9.  And  an 
■aUavit  of  sufficiency  by  country  bail,  purporting  to  be  according 
natae  above  rules,  and  not  containing  all  its  requisites,  was,  in  one 
aaaef,  deemed  good,  if  sufficient  according  to  the  old  rules.  So,  an 
aasoavit  of  justification  may  be  sufficient,  if  the  rule  be  substantially 
sjsaplied  with,  though  it  is  not  exactly  conformable  thereto  *.  But 
fa  a  subsequent  case1*,  where  a  defendant  had  adopted  the  new  rules, 
ii  giving  notice  of  bail,  it  was  holden,  that  he  must  also  use  the  form 
sjf  affidavit  therein  given  to  justify  ;  and  that  an  affidavit,  therefore, 
^fftrrKng  to  the  old  form,  was  insufficient. 

Before  the  act  for  the  more  effectual  administration  of  justice  Justification  in 
U  England  and  Walt*\  bail  were  justified  in  term  time,  either  in/*//  <%££? 
or,  in  the  King's  Bench,  before  a  judge  in  the  bail  court,  holden 
one  of  the  judges,  in  pursuance  of  the  statute  57  Geo.  III.  c. 
,11 k,  except  wliere  the  defendant  was  a  prisoner,  in  which  case  they 
have  been  justified  before  a  judge  at  chambers,  in  vacation, 
the  statute  43  Geo.  III.  c.  46.  §  61.     But  now,  by  the  above 


*  Anon.  2  Younge  &  J.  101. ;  and  iee 
;5s>m».  Calvert,  1  Price  N.  R.  140,41. 

*  Boyd's  bail,  1  Hodges,  93.  Hous- 
%*  Boyd,  1  Scott,  69a  S.  C  per  Park, 
*  Hunt's  bail,  4  DowL  Rep.  272.  1 
&r.  &  W.  520.  11  Leg.  Obt.  45.  S.  C. 
PI*ft«fafe,J. 

1  LmywTs  bail,  S  DowL  Rep.  85.     9 
^OU.  222.  S.  C.  per  LiUkdaU,  J. 
•dice  O'KHl's  bail,  2  DowL  Rep.  19.  6 
**  Obs.  863.  S.  C. 

4  Boyd's  bail,  1  Hodges,  93.  Houslcy 
'•Boyd,!  Scott,  696.  S.C. 

•ftmUTsbau,  I  DowL  Rep.  514.    5 


Leg.  Obs.  1 12.  S.  C.  ;*r  Liltiedale,  J. 

f  Anon.  1  Dowl.  Rep.  115.  3  Leg. 
Obs.  59.  S.  C. 

•  Perry's  bail,  1  Dowl.  Rep.  606.  5 
Leg.  Obs.  64.  S.  C.  per  Gurnet/,  B.  and 
see  Bell  v.  Foster,  1  Moore  &  S.  518. 
Hunt's  bail,  4  DowL  Rep.  272.  1  Har. 
&  W.  520.  S.  C.  per  IAtiledaU,  J. 

h  Penson's  bail,  4  DowL  Rep.  627.  1 
Har.  &  W.  663.  11  Leg.  Obs.  403.  S.  C. 
per  PatUson,  J. 

1  11  Geo.  IV.  &  1  W.  IV.  c.  70. 

k  Tidd  Prac.  9  Ed.  262.  Ante,  23. 

1  Tidd  Prac.  9  Ed.  279. 
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In  Exchequer. 


Putting  in  and 


act*,  "  bail  may  be  justified  before  a  judge  in  chambers,  or  in  mm 
"  other  convenient  place  to  be  by  him  appointed,  as  well  in  term 
"  in  vacation,  and  whether  the  defendant  be  actually  in  custody 
"  not. " b  Agreeably  to  this  act,  a  rule  of  court  was  made  in  i 
Exchequer  c,  that  "  all  special  bail  shall  be  justified,  within /<wr  di 
after  exception,  before  a  baron  at  chambers,  as  well  in  term  as 
vacation."  But,  by  a  subsequent  rule  of  that  court d,  "  justification 
bail  in  term  time,  shall,  unless  by  consent,  take  place,  as  heretofc 
in  open  court ;  and  the  justification  of  bail  before  a  baron  at  cha 
bers,  shall  be  confined  to  cases  of  consent,  and  to  justification 
vacation." 

Previously  to  the  rule  of  Trin.  1  W.  IV.  reg.  I.§1.*  bail  could  i 


wmetlme      **  m SeneTa^ nave  justified,  unless  by  consent,  or  in  the  case ofpritom 

at  the  same  time  as  they  were  put  in  ;  and  therefore,  when  good  \ 
were  put  in,  they  had  the  trouble  of  attending  twice,  if  excepted 
at  different  times  and  places,  first,  at  the  judge's  chambers,  wi 
they  were  put  in,  and  afterwards  in  court,  to  justify f:  But  now, 
the  above  rule,  "  a  defendant  may  justify  bail,  at  the  same  time 
which  they  are  put  in,  upon  giving  four  days'  notice  for  that  p 
pose*,  before  eleven  o'clock  in  the  morning,  and  exclusive  ofSumdi 
and  if  the  plaintiff  is  desirous  of  time  to  inquire  after  the  bail,  i 
shall  give  one  day's  notice  thereof11  as  aforesaid,  to  the  defend! 
his  attorney  or  agent,  as  the  case  may  be,  before  the  time  appoin 
for  justification,  stating  therein  what  further  time  is  required,  si 
time  not  to  exceed  three  days  in  the  case  of  town  bail,  and  six  cb 
in  the  case  of  country  bail,  then  (unless  the  court  or  a  judge  si 
otherwise  order)  the  time  for  putting  in  and  justifying  bail  shall 
postponed  accordingly  ;  and  all  proceedings  shall  be  stayed  in  1 
mean  time."  This  rule  does  not  apply  to  country  bail* :  and,  in  I 
case  of  town  bail,  it  is  not  compulsory  on  the  defendant,  to  justify  b 
at  the  time  of  putting  them  in  ;  but  he  may  still  proceed,  as  former 


•  11  Geo.  IV.  &  1  W,  IV.  c.  70.  §  12. 

b  For  the  form  of  notice  of  justifica- 
tion by  same  bail,  in  court,  see  Append,  to 
Tidd  Sup.  1 832.  p.  1 06. ;  and  by  bail  at 
chambers,  on  stat.  11  Geo.  IV.  &  1  W. 
IV.  c.  70.  §  12.   id.  ib. 

c  R.  M.  1  W.  IV.  reg.  II.  §  16.  1 
Cromp.  &  J.  281.     1  Tyr.  Rep.  163. 

d  R.  H.  1  W.  IV.  1  Cromp.  &  J.  385. 
1  Tyr.  Rep.  291.  and  see  Tidd  Prac.  9 
Ed.  264.  . 


e  2  Barn.  &  Ad.  788.  7  Bing.  7 
1  Cromp.  &  J.  469. 

f  Chit  Pr.  50.  and  see  Tidd  Pmc 
Ed.  259. 

B  Append,  to  Tidd  Svp.  1882.  pp.  !■ 
5. 

h  Id.  105. 

1  Jones*  bail,  2  Dowl.  Rejx  I''5 
Smith's  bail,  7  Leg.  Obs.  11.  S.  C  Ha 
bottle  v.  Clark,  4  Dowl.  Rep.  12.  bat  * 
Winter's  bail,  13  Leg.  Obs.  62. 
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by  putting  in  bail  before  a  judge,  and  waiting  till  they  are  excepted 
to,  before  justification,  and  then  justifying  them,  on  their  personal 
attendance  in  open  court,  or  before  a  judge  or  baron  at  his  chambers. 
And  where  the  defendant  had  put  in  bail  by  affidavit,  but  omitted  to 
give  four  days'  notice  of  justification,  the  plaintiff  having  proceeded 
on  the  bail  bond,  the  court  refused  to  stay  proceedings,  upon  an  appli- 
cation made  within  twenty  days  after  justification  \     On  this  rule,  a 
notice  that  bail  will  be  put  in  and  justify  at  the  same  time,  must  be  a 
four  days'  notice,  exclusive  of  Sunday ;  and  must  be  served  before 
tkm  o'clock  in  the  forenoonb.     But  it  is  not  necessary  to  give  four 
days'  notice  of  bail,  who  are  added  by  a  judge's  order  c.     And  as  it 
is  an  enabling,  and  not  a  disabling  rule,  a  prisoner,  who  before  might 
btve  put  in  and  justified  bail  upon  a  two  days'  notice,  may  still  do  sod. 

By  a  general  rule  of  all  the  courts  e,  "  if  the  notice  of  bail  be  ac-  Cost*  of  justify- 
conptnied  by  an  affidavit  of  justification  of  each  of  the  bail,  accord-  JjJ» or  °M°*"* 
iag  to  the  form  thereto  subjoined,  and  the  plaintiff  afterwards  ex- 
cept to  such  bail,  he  shall,  if  such  bail  are  allowed,  pay  the  costs  of 
justification ;  and  if  they  are  rejected,  the  defendant  shall  pay  the  costs 
of  opposition,  unless  the  court,  or  a  judge  thereof,  shall  otherwise 
order."'     On   this    rule,   which   applies  equally  to   country  as   to 
torn  bail  *,  when  the  bail  are  allowed  to  justify  after  exception,  the 
defendant  is  in  general  entitled  to  the  costs  of  justification* ;  and  when 
they  are  rejected,  the  plaintiff  is  entitled  to  the  costs  of  opposition, 
unless  the  court,  or  a  judge  shall  otherwise  order !.     But  in  order  to 
obtain  the  costs  of  justifying  bail,  an  application  should  be  made  at 
the  time  of  justification  k :  And  it  is  discretionary  in  the  courts,  under 
the  latter  words  of  the  rule,  to  give  or  withhold  costs,  according  to 
circumstances.     Where  there  was  a  defect  in  the  notice  of  bail, 

1  Goddard  v.  Juris,  9  Bing.  88.     8  Cromp.  M.  &  R.  598.  S.  C  per  Gurnet/, 

Moore  &  S.  169.  1  DowL  Rep.  878.  S.  C.  B. 

b  Jenkins  t*.  Maltby,  8  Cromp.  &  J.  h  Weerays  v.  Pearce,  1  Price,  N.  R. 

)**'  151.     Anon.  1  DowL  Rep.  160.    3  Leg. 

e  Perry's  bail,  2  Cromp.  &  J.  475.     1  Obs.  408.  S.  C.     Evans'  bail,  1  Dowl. 

Do*l  Rep.  564.  S.  C.  and  see  Bowman  Rep.  S84.     4  Leg.  Obs.  267,  8.  S.  Cper 

••  Ruae),  2  Tyr.  Rep.  745.  Taunton,  J.  and  see   Johnson's  bail,    1 

d  Daries  v.  Grey,  8  Cromp.  &  J.  S09.  Dowl.  Rep.  514.    5  Leg.  Obs.  94.  S.  C 

*  tyr.  Rep.  277.  S.  C;  and  see  King's  per  LittledaletJ.     Bowman  ».  Russel,  8 

H  1  DowL  Rep.  609.  per  Litttedale,  J.  Tyr.  Rep.  744.     Smith  v.  Bell,  6  Leg. 

1  R.  T.  1  W.  IV.  reg.  I.  §  3.  2  Barn.  Obs.  156.  per  PaUesan,  J.     Grant's  bail, 

4  Ai  788.    7  Bing.  783.     1  Cromp.  &  1  Cromp.  M.  &  R.  598.     5  Tyr.  Rep. 

'•  *70.  and  see  Tidd  Prac.  9  Ed.  871.  227.    3  DowL  Rep.  165.  S.  C. 

(  For  the  form  of  an  affidavit,  to  obtain  *  Topham  v.  Calvert,  1   Price  N.   R. 

•*!  of  justification  on  this  rule,  see  Chit.  1 40,  41.  and  see  Pitt  v.  Perry,  id.  171. 

pr.  Append.  334.  k  Fream  v.  Best,  2  DowL  Rep.  590.  9 

1  Grant's  bail,  3  DowL  Rep.  165.     1  Leg.  Obs.  61.  S.  Cper  Pattern^  J. 
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Other  decisions 
thereon. 


and  further  time  was  given  to  inquire  after  them,  and  they  ultimately 
justified,  the  defendant  was  holden  not  to  be  entitled,  to  the  costs  of 
justification  ».  So,  if  the  defendant  give  a  second,  or  amended  notice 
of  bail,  after  a  first  accompanied  by  affidavit  of  justification,  the  second 
notice  must  also,  it  seems,  be  accompanied  by  such  affidavit,  to  entitle 
him  to  the  costs  occasioned  by  an  unsuccessful  opposition1*. .  So,  where 
the  notice  of  bail  was  accompanied  by  a  writing,  which  purported  to 
be  made  by  both  the  bail,  but  which,  on  examination,  was  evidently 
not  the  original  affidavit,  nor  was  it  headed  "  copy,"  nor  was  anything 
stated  on  the  face  of  it  to  shew  that  it  was  a  copy,  the  court,  under 
these  circumstances,  disallowed  the  costs  of  justification  c.  So,  where 
the  affidavit  of  justification  stated  the  bail  to  be  possessed  of,  instead  of 
north  the  required  sum,  it  was  holden  that  the  defendant  was  not  en- 
titled to  the  costs  of  justification  d.  And  they  were  not  allowed  in  a 
subsequent  case  e,  where  the  affidavit  of  justification  described  die 
bail  as  of  a  particular  place,  but  did  not  go  on  to  state  that  he  had 
resided  there. 

If  bail  are  opposed  on  the  ground  of  the  affidavit  of  justification 
being  defective,  in  not  swearing  that  they  are  worth  the  requisite 
amount,  but  it  appears  that  the  bail  are  in  fact  sufficient,  and  after- 
wards justify,  the  defendant  will  not  receive  the  costs  of  justifying; 
but  he  will  not  pay  the  costs  of  opposing f .  When  bail,  however, 
cannot  justify,  in  respect  of  the  property  described  in  the  affidavit  of 
justification,  but  are  allowed  to  pass,  on  justifying  for  other  property! 
the  plaintiff  is  entitled  to  the  costs  of  the  opposition  *.  So,  where  a 
notice  of  bail  did  not  state  the  numbers  of  the  houses  where  the  bail 
resided,  the  plaintiff,  upon  that  ground,  although  the  bail  had  been 
found,  and  proved  to  be  sufficient,  had  the  costs  of  his  appearance  to 
oppose  them  h.     And  where  the  justification  of  bail  was  opposed,  on 


'  Anon.  1  Dowl.  Rep.  127.  S  Leg. 
Obs.  827.  S.  C. ;  and  see  Thomson's  (or 
Thompson's)  bail,  1  Dowl.  Rep.  497.  5 
Leg.  Obs.  225.  2  Moore  &  S.  360.  (a.) 
S.  C.  per  Liltlcdale,  J. 

b  Terry  v.  Pearse,  1  Price  N.  R.  141, 
2.  Anon.  3  Leg.  Obs.  98.  S.  C. 

c  West*.  Williams,  3  Barn.  &  Ad.  345. 
1  Dowl.  Rep.  )62.  3  Leg.  Obs.  265* 
S.  C.  De  Bode's  bail,  1  Dowl.  Rep.  3G8. 
4  Leg.  Obs.  237.  S.  C.  per  Taunton,  J. 
but  see  Smith  v.  Bell,  6  Leg.  Obs.  156.  per 
Patteson,  J. 

d  Thompson's  (or  Thomson's  bail),  2 
Dowl.  Rep.  50.     6  I-#g.  Obs.  59.    S.  C. 


per  Gurnet/,  B. ;  and  see  Popjoy's  bail?  ' 
Cromp.  M.  &  R.  594.  Saunders  r.  P°P* 
joy,  5  Tyr.  Rep.  196.  S.  C. 

•  Heald's  bail,  3  Dowl.  Rep.  42S.  9 
Leg.  Obs.  318.  5  Tyr.  Rep.  281.  S.&J 
and  see  Smith's  bail,  13  Leg.  Obs.  44>& 

'  Popjoy's  bail,  1  Cromp.  M.  &  R-  ^ 
8  Dowl.  Rep.  170.  9  Leg.  Obs.  253,  *■ 
S.  C.  per  Parke,  B. 

8  Jackson's  bail,  1  Dowl.  Rep.  172.  5 
Leg.  Obs.  281.  S.  C.  Hemming  p.  Blak 
1  Dowl.  Rep.  179.  3  Leg.  Obs.  $$' 
S.  C. 

h  Innis  (or  Muir)  r.  Smith,  2  Cromp. 
&  J.  634.     2  Tyr.  Rep.  742.  S.  C 
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a  strong  qflMavit  against  the  sufficiency  of  one  of  them,  who  was  not- 
withstanding admitted  to  justify,  the  court,  in  the  exercise  of  their  dis- 
cretionary power,  ordered  that  the  costs  should  abide  the  event,  as 
ooits  in  the  cause*.  When  bail  are  rejected,  the  costs  of  opposing  When  bail  are 
them  are  granted  as  a  matter  of  course  to  the  plaintiff,  unless  some  "^  * 
toy  strong  grounds  be  shewn,  on  the  part  of  the  defendant,  for  put- 
tog  in  bail  who  could  not  justify  b.  And  before  a  defendant,  who  is  a 
prisoner,  can  justify  bail,  after  a  previous  rejection,  he  must  deposit  or 
■ft  the  costs  of  it ;  and  his  being  a  prisoner  does  not  free  him  from 
ha  liability  to  pay  costs  of  an  ineffectual  attempt  to  justify  c.  But 
where  bail  were  rejected,  on  the  ground  of  a  defect  in  the  affidavit  of 
jtttiiication,  in  omitting  to  describe  the  bail  as  housekeepers  or  free- 
holders, the  court  refuted  to  allow  the  plaintiff  the  costs  of  his  oppo- 
faioii,  or  of  the  opposition  to  a  former  justification,  on  the  ground  of 
l  defective  notice  d.  And,  in  general,  it  seems  the  costs  of  opposing 
U  will  not  be  allowed,  where  they  have  been  rejected  on  purely 
technical  grounds  *. 

,  In  the  King's  Bench,  the  recognizance  of  bail  by  bill,  was  formerly  Entry  of  recog. 
Otered  by  the  plaintiff's  attorney,  after  the  declaration,  with  a  menuh 
m&m  of  the  term  it  was  of f ;  but  by  original,  it  was  entered  by  the 
fhcer,  after  a  recital  of  the  process  * :  And  in  that  court,  the  prac- 
tice was  always  to  enter  it  as  taken  in  court,  though  it  were  actually 
take*  by  a  judge  at  his  chambers h,  or  by  a  commissioner  in  the 
Mitry;  neither  was  it  a  record  till  entered11.  In  the  Common 
Bless,  the  filacer  entered  the  recognizance  on  the  roll,  and  docketed 
it:  And  in  that  court,  when  it  was  taken  by  a  judge  in  his  chamber, 
why  a  commissioner  in  the  country,  it  might  have  been  entered  spe- 
<*%;  it  being  a  record  immediately  upon  the  first  caption,  and 
kutd  the  lands,  before  it  was  filed  at  Westminster '.  But  now  the 
defendant,  in  bailable  actions,  being  brought  into  court  under  a  writ  of 


■izance  on  roll. 


*  Paine  v.  Munton,  I  Price  N.  R.  168. 
ITyr.Reo,16&&C. 

'Bunt'tail,  1  Dowl.  Rep.  884.  4 Leg. 
OfcSOT,  8.  &  a  per  Taunton,  J. 
(  tumore's  bail,  3  DowL  Rep.   214. 

1 1*  ot*.  25&  s.  c. 

4  Kibble  v.  Thorburn,  2  Moore  A  S. 
*&  Bears  bail,  8  DowL  Rep.  708.  10 
%  0t*  268.  8.  C. 

*  Htnwdri  btH,  8  DowL  Rep.  425.  9 
l*0ba,318.  S.  C. 

f  K.  £.  6  Geo.  II.  reg.  S.  a.  K.  B. 
%wL  to  Tidd  Proc  9  Ed  Chap.  XII. 


§41. 

8  Append,  to  Tidd  Proc.  9  Ed.  Ch. 
XII.  §  42.     Id.  a,  b.  c. 

»  Shuttle  (or  Chetley)  v.  Wood,  2  Salk. 
564.  600.  659.  6  Mod.  42.  S.  C.  Anon. 
id.  182.  Anon.  7  Mod.  120,  21.;  ami  sue 
Coxeterv.  Burke,  5  East,  461.  2  Smith 
R.  14.  S.  C.  Tidd  Proc.  9  Ed.  277,  8. 

1  Id.  ib.  and  see  Rex  v.  Bingham,  S 
Younge&  J.  101.105.  Ill,  12.  1  Crump. 
&  J.  245.  S.  C  in  error ;  and  see  Tidd 
Proc.  9  Ed.  27b.  Append,  thereto,  Chap. 
XII.  §  45.  id.  §  42.  c. 
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capias,  the  entry  of  the  recognizance  begins,  in  all  the  courts,  with  a 
statement  of  such  writ,  setting  it  out  in  hac  verba ;  after  which  the 
recognizance  is  entered,  in  the  King's  Bench,  as  was  usual  ha  action 
by  bill  in  that  court ;  and  in  the  Common  Pleas  and  Exchequer,  in 
the  way  formerly  used  in  those  courts. 
Liability  of  taiL       In  the  King's  Bench,  where  the  plaintiff  declared  for  or  recovered 

a  greater  sum  than  was  expressed  in  the  process  upon  which  he  de- 
clared, the  bail  were  not  discharged ;  but  were  liable  for  so  much  n 
was  sworn  to,  and  indorsed  on  the  process,  or  for  any  less  ton 
which  the  plaintiff  in  such  action  should  recover  *,  together  with  the 
costs  of  the  original  action  b ;  and  there  was  no  distinction  in  practice 
between  actions  commenced  by  billy  and  by  original  writ :  bat  the 
court,  in  either  case,  would  have  entered  an  exoneretur  on  the  bail- 
piece,  on  payment  of  the  sum  sworn  to  and  costs,  though  less  dm 
the  sum  acknowledged  to  be  due  *.     And  the  liability  of  the  bail,  for 
the  costs  of  the  original  action,  was  limited,  so  that  upon  the  whole 
they  were  not  liable  for  more  than  double  the  sum  sworn  to,  and  the 
costs  of  the  action  on  the  recognizance d.    In  the  Common  Pkn> 
each  of  the  bail  was  separately  liable  for  the  sum  recovered,  to  the 
full  extent  of  the  penalty  of  the  recognizance,  being  double  the 
amount  of  the  sum  sworn  to,  or  indorsed  on  the  writ  under  a  jadgt^ 
order  e.    In  the  Exchequer,  it  was  a  rule  f,  that  "  upon  a  recoguate? 
of  bail,  in  any  riction  brought  in  that  court,  the  bail  therein  were  not 
jointly  or  severally  liable  in  such  action,  for  more  in  the  whole  than 
the  amount  of  the  sum  sworn  to  in  the  affidavit  of  the  cause  of  action 
together  with  the  costs  of  such  action,  unless  any  proceedings  were 
had  upon  their  recognizance,  in  which  case  they  would  also  be  sub- 
ject to  such  other  costs  as  they  were  by  law  liable  to."     And,  by  a 
general  rule  of  all  the  courts  *,  "  bail  shall  only  be  liable  to  the  sum 
sworn   to  by  the  affidavit  of  debt,  and  the  costs  of  suit ;  not  ex- 
ceeding  in   the  whole   the  amount  of  their  recognizance."    Upon 


*  R.  E.  5  Geo.  II.  reg.  II.  K.  B. 
Anon.  Lottt,  545.  Jackson  v.  Hassell, 
Doug.  330.  Stevenson  v.  Cameron,  8 
Durnf.  &  E.  28,  9.  Clarke  v.  Bradshaw, 
1  East,  90.  Wheelwright  v.  Simons,  5 
Maule&  S.  511. 

b  Tidd  Prac.  9  Ed.  280.  (/<.) 

c  Jacob  v.  Bowes  (or  Bowen)  6  East, 
312.  2  Smith  R.  402.  S.  C.  Wheel- 
wright v.  Simons  5  Maule  &  S.  511. 

6  Blancy  ?'.  Holt,  5  Barn.  &  Ad.  241. 
3  Nev.  &  M.  6*9.  S.  C 


e  Calveraq  v.  De  Miranda,  Barnes,  76- 
Dahl  v.  Johnson,  1  Bos.  &  P.  205.;  «d 
see  Wheelwright  v.  Simons,  5  Maule  A  * 
511.  Howell  t».  Wyke,  4  Moore,  167. 1 
Brod.  &  B.  490.  S.  C.  Tidd  Pr*.  9 
Ed.  280,81. 

'  R.  II.  38  Geo.  III.  t«  Seal  M* 
Ex.  Append.  223.     8  Price,  602. 

8  R.  H.  2  W.  IV.  reg.  I.  §  21.  * 
Barn.  &.  Ad.  377.  8  Bing.  291.  2  Cronf 
&  J.  173,  4. 
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s  rule,  it  has  been  holden,  in  the  Common  Pleas,  that  the  two  bail 
',  both  together,  not  liable  beyond  the  amount  specified  in  the  re- 
puzance*. 

[n  the  King's  Bench,  bail,  who  had  been  rejected,  were  still  conv- 
ent to  render  the  defendant,  so  long  as  they  remained  on  the  bail- 
ee1'; though  it  was  otherwise  in  the  Common  Pleas,  where  they 
ist  have  entered  into  a  fresh  recognizance,  before  they  could  have 
tdered  the  defendant c:  But,  by  a  general  rule  of  all  the  courts d, 
Mil,  though  rejected,  shall  be  allowed  to  render  the  principal, 
thout  entering  into  a  fresh  recognizance."  Formerly,  when  the 
lintiff  proceeded  by  scire  facias  against  the  bail  on  their  recog- 
nizee, the  render  might  have  been  made,  in  the  King's  Bench,  at 
y  time  before  the  rising  of  the  court,  on  the  return  day  of  the  se- 
nd tare  facias,  or  of  the  first,  when  scire  fed  was  returned,  by 
?';  or,  by  original  in  that  court,  as  well  as  in  the  Common  Pleas, 
my  time  before  the  rising  of  the  court  on  the  appearance  day,  or 
trio  die  post,  of  the  return  of  the  second  scire  facias f,  or  of  the 
it,  when  scire  feci  was  returned «,  and  not  after  h. 
When  the  plaintiff*  proceeded  by  action  of  debt  on  the  recognizance, 
t  reader  might  formerly  have  been  made,  in  the  King's  Bench,  by 
e  space  of  eight  entire  days  in  full  term,  next  after  the  return  of 
e  latitat,  or  other  process  against  the  bail !.  And  an  intervening 
■day  was  reckoned  as  one  of  the  eight  days,  allowed  for  rendering 
e  defendant k.  If  there  were  not  the  full  number  of  days  in  the 
me  term,  they  must  have  been  made  up  in  the  following  one :  and 
an  action  were  brought  in  the  King's  Bench,  against  bail,  on  a  re- 


Reader  of  prin- 
cipal, by  rejected 
bail,  without  en- 
tering into  fresh 
recognizance. 


Time  allowed 
for  render,  when 
plaintiff  proceed* 
by  scire  facia*. 


By  action  of 
debt  on  the  re- 
cognizance, in 
K.B. 


1  Vaoaaodau  v.  Naih,  10  Bing.  889.  3 
«we  &  S.  834.  2  DowL  Rep.  767. 
C 

b  tor  Cur.  £.  40  Geo.  III.  K.  B.     6 

*le&  S.  218.     1  Chit  R.  446.  (a.) 

1  Bdl  v.  Gate,  1  Taunt  163,  4.  per 

«*,  J. ;  and  see  3  Moore,  240.  (a.)    1 

»t  R.  446.  (a.)     Tidd  Prac  9  Ed.  275. 

1,2. 

1  R.  H.  2  W.  IV.  reg.  I.  §  20.    3 

m.  &  Ad.  377.  8  Bing.  291.  2  Cromp. 

f.173. 

'  Wilmore  ».  Clerk,  1  Ld.  Raym.  157. 

on.  6  Mod.  238.     Anon.  8  Mod.  340. 

T.  1  Ann,  rex.  IL  (a.)     R.  E.  5  Geo. 

rcg.  III.  (a.)  K.  B. ;  and  see  John- 


son v.  Lindsay  (or  Unsay),  1  Barn.  &  C. 
247.    2  Dowl.  &  R.  365.  S.  C. 

f  Simmonds  v.  Middleton,  1  Wils.  270. 

1  Bailley  v.  Smeathman,  4  Bur.  2134. 

h  Hunt  v.  Coxe  {or  Cox)  3  Bur.  1360. 

1  Blac  Rep.  393.  S.  C.  Sainsbury  v. 
Pringle,  10  Barn.  &  C.  751.  753.  K.  B. 
R.  M.  1654.  §  12.  (a.)  Vanderesh  v. 
Waylet,  Cas.  Pr.  C.  P.  53.  Derisley  v. 
Deland,  Barnes,  82.    Lardner  v.  Bassage, 

2  H.  Blac.  593.  C.  P. 

1  R.  T.  1  Ann,  reg.  1  K.  B.  Anon. 
1  Salk.  101.  Milner  v.  Petit,  1  Ld.  Raym. 
721.  Anon.  6  Mod.  132. 

k  Creswell  v.  Green,  14  East,  537. 


160 


OF   SPECIAL   BAIL. 


cognizance  taken  in  the  Common  Pleas,  they  had  the  sa 
allowed  them  for  rendering  the  principal,  as  if  the  recogniza 
been  taken  in  that  court a.  Where  an  action  had  been  coin 
and  was  afterwards  discontinued,  and  then  the  bail  rendered  I 
cipal  before  the  bringing  of  a  new  action,  the  court  held  thi 
to  be  good,  it  being  before  the  return  of  the  process  in  that  s 
it  was  the  fault  of  the  plaintiff,  not  to  begin  right  at  fin 
where  the  plaintiff  sued  the  bail  on  their  recognizance,  who 
render  the  principal  within  eight  days,  and  then  the  plaint 
and  his  executors  brought  another  action  againsf  the  bail 
ruled,  that  the  bail  had  eight  days  from  the  return  of  the  pr 

In  C.  P.  the  second  action,  to  render  the  principal c.     In  the  Commo 

the  render  must  formerly  have  been  made  before  the  rismj 
court d,  on  the  quarto  die  post  of  the  return  of  the  process 
must  have  been  served  on  the  bail /our  days  at  least  before 
turn  f.  And  in  that  court,  they  were  allowed  the  same  time  : 
dering  the  defendant,  on  an  attachment  of  privilege,  as  on  a 
capias  *.  And  if  a  bail  had  been  served  with  process  on  hi) 
nizance,  and  died  before  the  quarto  die  post,  and  fresh  procet 
against  his  executors,  they  had  until  the  quarto  die  post  of  tin 

In  Exchequer,     of  the  second  writ,  to  surrender  the  principal h.    In  the  Ex< 

only  four  days  were  allowed  the  bail  to  surrender  their  p 
when  the  plaintiff  proceeded  by  subpoena l ;  though  eight  da 
allowed,  when  the  proceeding  was  by  quo  minus  k.  In  calcula 
four  days,  one  was  reckoned  inclusive,  and  the  other  exi 
And  if  an  action  were  brought  in  that  court,  against  bail  up 
recognizance,  entered  into  in  the  King's  Bench,  they  must  ha 
dered  their  principal,  as  if  the  recognizance  had  been  taken 


*  Fisher  v.  Branscombc,  7  Durnf.  & 
£.355. 

b  Hoare  v.  Mingay,  2  Str.  915. 

c  Wilkinson  v.  Vass,  8  Durnf.  &  E. 
422.  and  sec  Tidd  Prac.  9  Ed.  283,  4. 

d  Vanderesh  v.  Waylet,  Cas.  Pr.  C.  P. 
53.  Derisley  v.  Deland,  Barnes,  82. 
Lardner  v.  Bassage,  2  H.  Blac.  593. ;  but 
sec  R.  H.  2  W.  IV.  reg.  1.  §  22.  3  Barn. 
&  Ad.  377.  8  Bing.  291.  2  Cromp.  &  J. 
174.  Tidd  Prac.  9  Ed.  283. 

c  R.M.  1654.  §  12.  C.  P.  Fletcher 
v.  Aingell,  2  H.  Blac.  1 1 8. 

f  Wright  o.  Dixon,  Cas.  Pr.  C.  P.  lb. 


Flanegan  v.  Adey,  Pr.  Reg.  83 
v.  Price,  Barnes,  62.  Mackenz 
tin,  6  Taunt.  286. 

"  Fletcher  v.  AingeU,  2  H.  B 

h  Meddowscroft  v.  Sutton,  1 1 
61.  and  see  Tidd  Prac,  9  Ed.  28 

1  Bennett  v.   Forester,  2    Pi 
Dibbins  v.  Taylor,  1  Younge  & « 

k  Rolfe   v.   Cheetham,    Wig! 
Waring  v.  Jervis,  5  Price,  170. 
v.  Taylor,   1    Younge  &  J.  15. 
Edwards  v.  Jameson,  Forrest,  2< 

1  Bennett  t».  Forester,  2  Price, 
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chequer*:  But  now,  by  a  role  of  all  the  courts b,  "  where  die  inallthecourta. 
intiff  proceeds  bj  action  of  debt  on  the  recognizance  of  bail,  in  any 
the  courts  at  Westminster,  the  bail  shall  be  at  liberty  to  render 
ar  principal,  at  any  time  within  the  space  of  fourteen  days  next 
a  the  service  of  the  process  upon  them,  but  not  at  any  later  pe- 
el ;  and  that  upon  such  render  being  duly  made,  and  notice  there- 
given,  the  proceedings  shall  be  stayed,  upon  payment  of  the  costs 
the  writ,  and  service  thereof  only."  And,  by  a  previous  rule  of  On  last  day. 
the  courts  c,  "  bail  shall  be  at  liberty  to  render  the  principal,  at 
y  time  during  the  last  day  for  rendering,  so  as  they  make  such 
oler  before  the  prison  doors  are  closed  for  the  night." 

By  the  administration  of  justice  actd,  "a  defendant  who  shall  Render  in  dia- 
hate  been  held  to  bail  upon  any  mesne  process,  issued  out  of  any  J^J^^!!^ 
of  his  Majesty's  superior  courts  of  record,  may  be  rendered  in  dis-  defendant  U  at 
charge  of  his  bail,  either  to  the  prison  of  the  court  out  of  which  ^*" 
meh  process  issued,  according  to  the  practice  of  such  court,  or  to 
tha  common  gaol  of  die  county  in  which  he  was  so  arrested:  and 
die  render  to  the  county  gaol,  shall  be  effected  in  the  manner 
fcDowing;  that  is  to  say,  the  defendant,  or  his  bail,  or  one  of  them, 
■hall,  for  the  purpose  of  such  render,  obtain  an  order  of  a  judge  of 
one  of  his  Majesty's  superior  courts  at  Westminster  *,  and  shall 
lodge  such  order  with  the  gaoler  of  such  county  gaol ;  and  a  notice 
is  writing  of  the  lodgment  of  such  order,  and  of  the  defendant  be- 
ag  actually  in  custody  of  such  gaoler,  by  virtue  of  such  order f, 
signed  by  the  defendant,  or  the  bail,  or  either  of  them,  or  by  the  at- 
torney or  agent  of  any  or  either  of  them,  shall  be  delivered  to  the 
plaintiff's  attorney  or  agent ;  and  the  sheriff,  or  other  person  re- 
sponsible for  the  custody  of  debtors  in  such  county  gaol,  shall,  on 
inch  render  so  perfected,  be  duly  charged  with  the  custody  of 
**eh  defendant,  and  the  said  bail  shall  be  thereupon  wholly  exone- 
fltted  from  liability  as  such." 

When  the  defendant  was  in  custody  on  civil  process,  there  must  The  like,  when 
Utterly  have  been  a  habeas  corpus  cum  causd,  for  bringing  him  up,  cus^jy  ^J* m 
order  to  render  him  in  discharge  of  his  bail ;  which  writ  might  another  action, 
fre been  issued  in  term  or  vacation,  returnable  immediate*;  and 

1  Dibbineo.  Taylor,  1  Younge&J.  16.  c  R.  H.  2  W.  IV.  reg.  I.  §  22.    3 

l*eTidd  2Yvc  9  Ed.  884.  Barn.  &  Ad.  877.  8  Bing.  201.  2  Cromp. 

k  B.  Trin.   Vac.  17  June,  1883.      5  &  J.  174. 

rn.6Ad.468.    2  Nev.  &  M.  288.    2  d  11  Geo.  IV.  &  1  W.  IV.  c.  70.  §21. 

«L  Rep.  897.   8  Moore  &  S.  660.    10  e  Append,  to  Tidd  Sup.  1880.  p.  209. 

fc.  164.    1  Cromp.  &  M.  866.  8Tyr.  f  Id.  210. 

x  986.    6  Leg.  Obs.  168.  *  Bettesworth  v.  Bell,  8  Bur.  1876. 
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Render  to 
county  gaol, 
when  defendant 
is  at  large,  in 
Exchequer. 


the  judge,  on  the  defendant's  being  brought  up,  wouM  either  haft 
committed  him  to  the  custody  of  the  marshal  of  the  King's  Bench, 
or  warden  of  the  Fleet,  in  the  Common  Pleas  and  Exchequer,  or  re- 
manded him  to  his  former  custody  :  But  now,  by  another  clause  in 
the  administration  of  justice  act*,  "  a  defendant  also  shall  hereafter 
"  be  in  custody  of  the  gaoler  of  the  county  gaol  of  any  county  ■ 
"  England,  or  in  the  principality  of  Wales,  by  virtue  of  any  pre- 
"  ceeding  out  of  any  of  his  Majesty's  superior  courts  of  record,  my 
"  be  rendered  in  discharge  of  his  bail,  in  any  other  action  depeatiff 
11  in  any  of  the  said  courts,  in  the  manner  thereinbefore  provided  for 
"  a  render  in  discharge  of  bail b ;  and  the  keeper  of  such  gaol,  or 
"  such  sheriff,  or  other  person  responsible  for  the  custody  of  debtors 
"  as  aforesaid,  shall,  on  such  render,  be  duly  charged  with  the  et> 
"  tody  of  such  defendant,  and  the  said  bail  shall  be  thereupon  wholly 
"  exonerated  from  liability  as  such."0 

In  the  Exchequer  of  Pleas,  there  is  a  ruled,  founded  on  the  above 
clause,  by  which  it   is  ordered,    that  "  on  application  by  a  de- 
fendant or  his  bail,  or  either  of  them,  for  an  order*  of  one  of  At 
barons  of  this  court,  to  render  a  defendant  to  a  county  gaol,  it  ski 
be  specified  on  whose  behalf  such  application  shall  be  made,  At 
state  of  the  proceedings  in  the  cause,  for  what  amount  the  defad- 
ant  was  held  to  bail,  and  by  the  sheriff  of  what  county  he  wa 
arrested ;  which  facts  shall  be  stated  in  the  order e :    and  that  ob 
such  order  being  lodged  with  the  gaoler  of  the  county  gaol  in  which 
such  defendant  was  so  arrested,  the  defendant  may  be  rendered  to 
his  custody,  in  discharge  of  the  bail :  and  that  on  such  lodgment 
and  render,  a  notice  f  thereof,  and  of  the  defendant's  being  actually 
in   custody  thereon,  in  writing,  signed  by  the  defendant  or  his  bt% 
or  either  of  them,  or  the  attorney  or  agent  of  any  or  either  of  them, 
shall  be  delivered  to  the  plaintiff's  attorney  or  agent ;  and  there- 
upon  the  bail  for  such  defendant  shall  be  wholly  exonerated,  with- 
out entering  an  exoneretur"      On   this    rule,  where  a  sheriff  bad 
put  in  bail  above,  in  order  to  render,  and  had  obtained  a  judge's 
order  for  rendering,  at  the  instance  of  himself  and  the  bail,  which 
order  was  signed  by  the  sheriff's  attorney,  instead  of  the  defendant 
or  his  bail,  or  their  attorney,  the  court  would  not  rescind  the  order, 


•  1 1  Geo.  IV.  &  1  W.  IV.  c.  70.  $  22. 

b  Append,  to  Tidd  Sup.  1830.  p.  209, 
10. 

c  For  the  form  of  an  nffitiatnl  of  ren- 
der, Ac.  for  entering  an  exoneretur,  see 
Append  to  Tidd  Sup.  1830.  p.  210. 


«  R.  M.  I  W.  IV.  n*.  II.  $  «.  1 
Cromp,  &  J.  270,  80.  1  Tyr.  Rep.  162. 
and  see  Tidd  Prac.  9  Ed.  285,  6. 

e  Tidd  Sup.  1830.  p.  209. 

1  Id.  210. 
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bich  they  said  might  be  amended,  by  striking  out  all  that  shewed  it 
be  granted  at  the  sheriff's  instance  ».  And,  by  another  rule  of  the  The  like,  when 
me  court  \  "  if  a  defendant  shall  be  in  custody  of  the  gaoler  of  £J££"1  Uin 
e  county  gaol  of  any  county  in  England  or  Wales,  by  virtue  of 
y  process  issued  out  of  any  of  his  Majesty's  superior  courts  of 
cord,  he  may  be  rendered  in  discharge  of  his  bail,  in  any  action 
{pending  in  this  court,  in  like  manner  as  is  hereinbefore  provided 
c  a  render  in  discharge  of  bail ;  and  thereupon  the  bail  shall  be 
holy  exonerated  from  liability  as  such  bail." 

In  the  King's  Bench,  when  the  plaintiff  declared  by  original,  in  a  Bail  not  dis- 
Serent  county  from  that  into  which  the  writ  issued,  his  bail  were  f011^  °y  ky- 

*  mg  venue  in  a 

lUsrged c ;  but,  in  die  King's  Bench  by  bill,  or  in  the  Common  different  county. 
Ifcajd,  this  variance  was  not  deemed  material :  And  now,  by  a  gene* 
ilnde  of  all  the  courts  •,  "  a  declaration  laying  the  venue  in  a  dif- 
ferent county  from    that   mentioned  in  the  process,  shall  not  be 
timed  a  waiver  of  the  bail*"     The  bail  are  in  general  discharged, 
'the  plaintiff  declare  against  the  defendant,  for  a  different  cause  of 
etion  from  what  is  expressed  in  the  process  f.     But,  in  the  Com-  Not  formerly 
on  Pleas,  a  variance  between  the  writ  and  count,  (the  ac  etiam  be-   ^^2  bL 
gin  case  on  promises,  and  the  declaration  in  debt,)  was  not  formerly  tween  ac  etiam 

,  «  A     .  M  -      ,    ..     .  .  and  declaration. 

a  ground  for  entering  an  exoneretur  on  the  bail-piece,  where 


•  aw  sworn  to  was  under  40/.  *  And,  by  a  general  rule  of  all  the 
BJrtsh,  "  a  variance  between  the  ac  etiam  and  the  declaration, 
here  the  defendant  is  arrested,  shall  not  be  deemed  ground  for 
•charging  the  defendant,  or  the  bail;  but  the  bail-bond,  or  re- 
apuiance  of  bail,  shall  be  taken  with  a  penalty  or  sum  of  forty 
osadi  only."  This  rule,  however,  has  become  obsolete  since  the 
•ifcrmity  of  process  act,  by  which  the  ac  etiam  clause,  in  bailable 
tits,  is  abolished. 


1  Green  0.  Jacobs,  3  Tyr.  Rep.  281. 

ft  I.  H. '1  W.  IV.  reg.  IL  51S.     1 
***>*£  1 80,  81.     1  Tyr.  Rep.  168. 

'Tatetf.  pUxton,SLev.  236.  R.  E. 

G*  IL  («.)  K.  B.     Cmtchfield  v. 
aw*,  Barnes,  116. 

'IE  22  Geo.  III.  C.  P.  and  see 
ti  Prac  9  Ed.  294.  432. 
'B.H.2W.  IV.  rtg.  I.  5  40.    3 
•a.  k  Ad.  379.  8  Bing.293.  2  Cromp, 
I  179. 


f  Tidd  Prac.  9  Ed.  294.  («.) ;  but  see 
Ward  v.  Tummon,  1  Ad.  &  E.  619.  4 
Nev.  &  M.  876.  S.  C,  where  the  court 
refused  to  discharge  the  bail  on  motion. 

■  Lockwood  0.  Hill,  1  H.  Blac.  310. 
and  see  May  field  t/.  Davison,  10  Barn.  & 
C.  223.     Tidd  Prac.  9  Ed.  294. 450. 

*  R.  H.  2  W.  IV.  reg.  I.  §  10.  8 
Barn.  &  Ad.  375.  8  Btng.  289.  2  Cromp. 
&  J.  170. 
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CHAP.  XIII. 


Of  Proceedings  on  the  Bail  Bond  ;  and  again* 
Sheriff,  to  compel  him  to  Return  the  Writ 
bring  in  the  Body. 


Proceedings  on 
bail  bond,  and 
against  sheriff! 
when  special 
bail  is  not  put  in. 


At  what  time 
bail-bond  maybe 
assigned. 
Assignment  of, 
by  whom  made. 


Must  be  made 
in  presence  of 
two  credible 
witnesses. 


1 F  a  defendant,  having  given  bail  to  the  sheriff  on  an  arrest 
omit  to  put  in  special  bail,  as  required  by  the  writ  of  capk 
plaintiff  may  either  take  an  assignment  of  the  bail-bond*,  am 
ceed  thereon  against  the  defendant,  and  his  bail  to  the  sheriff; 
may  proceed  against  the  sheriff,  to  compel  him  to  return  the 
and  bring  in  the  body  of  the  defendant b. 

The  bail-bond,  it  is  said,  may  be  assigned  before  it  is  for 
though  it  cannot  be  put  in  suit  till  afterwards0.  The  assig 
may  be  made  by  the  high  sheriff;  or  by  the  under-sheriff,  in  his 
or  even  by  the  under-sheriff's  clerk,  in  his  office d :  and  fan  a 
ity  from  the  sheriff  to  the  under-sheriff,  to  execute  the  assig 
in  his  name,  need  not  be  shewn  ;  as  the  latter  is  possessed  of  ; 
authorities  belonging  to  the  office e.  But  the  assignment  m 
made  by  the  sheriff,  in  the  presence  of  two  credible  witnesses, 
means  disinterested  persons:  and  therefore,  an  assignment 
bail-bond  is  invalid,  if  executed  in  the  presence  of,  and  attest 
the  plaintiff  \r\  the  action,  and  another  person  f.     It  is  not  neo 


*  Sched.  to  stat  2  W.  IV.  c.  89.  No. 
4.     Append,  to  Tidd  Sup.  1833.  p.  274. 

b  For  the  mode  of  proceeding  against 
the  sheriff)  to  compel  him  to  return  the 
writ  and  bring  in  the  body,  see  Tidd  Prac. 
9  Ed.  306,  &c. ;  and  as  to  the  mode  of 
setting  aside  the  proceedings  for  irregu- 
larity, or  upon  terms,  see  id.  316,  &c. 

c  Paradice  v.  Holiday,  Barnes,  77.  and 
see  Alston  v.  Underbill,  1  Cromp.  &  M. 
494.     3  Tyr.  Rep.  427.  S.  C. 

6  Per  Ld.  Mansfield,  Ch.  J.  in  Harris 
v.  Ashley,  Sit.  Mid.  M.  30  Geo.  II. 
French  v.  Arnold,  5  Geo.  HI.     1  Sir.  60. 


(1.)     Middleton  v.   Sandford,  4 
36. ;  and  see  Doe  d.  James  v.  I 
Barn.  &  Aid.  243. ;  but  see  Kitson 
1  Str.  60.     10  Mod.  288.  &  G 
For  the  form  of  the  assignment, 
pend.  to  Tidd  Sup.  1833.  p.  283.; 
proceedings  thereon  against  the 
Tidd  Prac.  9  Ed.  297,  &c ;  and  ; 
mode  of  setting  aside  the  same  foi 
larky,  see  id.  300.  or  staying  the 
regular,  upon  terms,  id.  302. 
c  Wright  v.  Barrack,  1  Tyr.  & 
'  White  (or  Wright)  f».Barrack; 
son  &  W.  424,  1  Tyr.  &  G.  764. 
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:>wever,  that  the  witnesses  should  actually  attest  the  assignment  by 
teir  signatures,  at  the  time  of  its  execution  *. 

The  plaintiff  was  formerly  allowed  to  take  an  assignment  of  the  Proceeding  on 
ail-bond,  and  to  proceed  thereon,  even  after  service  of  the  rule  to  \Qg  nje  ^  bring 
ring  in  the  body  b,  or  moving  for  an  attachment ;  but  after  he  had  in  be- 
lied out  an  attachment  against  the  sheriff,  it  was  holden  that  he  had 
Bade  his  election,  and  could  not  afterwards,  whilst  the  attachment 
tmained  in  force,  take  an  assignment  of  the  bail-bond c.  And  as 
k  defendant,  after  a  rule  to  bring  in  the  body,  was  allowed  the  same 
time  to  justify  bail,  as  the  sheriff  had  to  bring  in  the  body  d,  namely, 
for  days  in  town,  and  six  days  in  country  causes,  the  plaintiff, 
b  the  mean  time,  could  not  have  proceeded  on  the  bond :  And  ac- 
cordingly, in  the  Exchequer  of  Pleas,  it  is  a  rule  e,  that  "  whenever 
l  plaintiff  shall  rule  a  sheriff,  on  a  return  of  cepi  corpus,  to  bring 
b  die  body,  the  defendant  shall  be  at  liberty  to  put  in  and  perfect 
hfl,  at  any  time  before  the  expiration  of  such  rule ;  and  that  a 
plaintiff,  having  so  ruled  the  sheriff,  shall  not  proceed  on  any  as- 
signment of  the  bail-bond,  until  the  time  has  expired  to  bring  in 
Ik  body  as  aforesaid  : "  And,  by  a  general  rule  of  all  the  courts  f, 
9 1  plaintiff  shall  not  be  at  liberty  to  proceed  on  the  bail-bond,  pend- 
ing a  rule  to  bring  in  the  body  of  the  defendant." 

In  the  King's  Bench,  if  bail  above  were  not  put  in  and  perfected  At  what  time  it 
b  due  time,  the  plaintiff  might  immediately  have  taken  an  assign-  m^ybePut,n 
Beat  of  the  bail-bond,  and  brought  an  action  thereon:  But,  in  the 
Common  Pleas,  it  was  a  rule  *,  that  "  no  bail-bond  taken  in  London 
v  Middlesex,  by  virtue  of  any  process  issuing  out  of  that  court, 
Mtaniable  on  the  first  return  of  any  term,  should  be  put  in  suit," 
Btt3  after  the  fifth  day  in  full  term  ;  and  that  no  bail-bond  taken  in 


'  Phillips  v.  Barber,  (or  Barlow,)  1 
hott,  822.  1  Bing.  N.  R.  483.  3  Dowl. 
fca,88l.  6  Car.  &  P.  781.  9  Leg.  Obs. 
B7, 18.  S.  C. 

1  Whittle  v.  Oldaker,  7  Barn.  &  C 
Ifc.  I  Man.  &  R.  298.  S.  C.  K.  B. 
*nght«.  Walker,  3  Bos.  &  P.  564.  C,  P. 
town  v.  Neave,  Wightw.  406.  Man.  Ex. 
fc.  121.  Bxcbeq. 

*  Cunningham  t.  Chambers,  E.  45 
to.  III.  K.  R*  and  tee  1  Chit.  R.  894, 


«  Whittle  v.  Oldaker,  7  Barn.  &  C  478. 
Man.  &  R.  298.  S.  C  K.  B.  Wright 
Walker,  3  Bos.  &  P.  564.  C  P.  Ladd 


v.  Arnaboldi,  1  Cromp.  &  J.  281.  Id.  281, 
2,  it.  1  Tyr.  Rep.  18.  S.  C.  Excheq. ;  but 
see  Same  v.  Same,  1  Cromp.  &  J.  97.  per 
Garrow,  B.  and  Vaughan,  B.  contra. 

•  R.  M.  1  W.  IV.  rtg.  IL  5  15.  1 
Cromp.  &  J.  281.  1  Tyr.  Rep.  163 ;  and 
see  Tidd  Prac.  9  Ed.  297. 

f  R.  H.  2  W.  IV.rcg.  1.  §23.  S  Barn. 
&  Ad.  377.  8  Bing.  291.  2  Cromp.  &  J. 
174. 

1  R.  T.  30  Geo.  III.  C.  P.  1  H.  Blac 
525,  6. ;  and  see  a  former  rule  of  H.  9 
Ann.  n-g.  IV.  C.  P.  Bellis  ».  Mitford, 
2  Blac.  Rep.  1009.  Tidd  Prac.  9  Ed. 
298,  9. 
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any  other  city  or  county,  by  virtue  of  such  process,  should  be  put 
in  suit  until  after  the  ninth  day  in  full  term ;  and  that  no  bail-bond 
taken  in  London  or  Middlesex,  by  virtue  of  any  process  issuing  out 
of  that  court,  returnable  on  the  second  or  any  other  subsequent  re- 
turn, should  be  put  in  suit,  until  after  the  end  of  four  days,  exclusive 
of  the  day  on  which  such  process  should  be  expressed  to  be  return- 
able ;  and  that  no  bail-bond  taken  in  any  other  city  or  county,  ty 
virtue  of  such  last-mentioned  process,  should  be  put  in  suit  until 
after  the  end  of  eight  days,  exclusive  of  the  day  on  which  such  lufr 
mentioned  process  should  be  expressed  to  be  returnable  ;  upon  ptn 
of  having  all  proceedings  upon  such  bail-bonds  to  the  contrary  set 
aside  with  costs."     And  it  was  a  rule  in  all  the  courts  ft,  that  M  bo 
bail-bond,  taken  in  London  or  Middlesex,  should  be  put  in  aafc 
until  after  the  expiration  of  four  days ;  nor,  if  taken  elsewhere,  til 
after  the  expiration  of  eight  days,  exclusive,  from  the  appearance 
day  of  the  process.*'     These  rules,  however,  are  no  longer  in  forty 
having  been  superseded  by  the  uniformity  of  process  act b;  upon 
which  it  has  been  holden,  that  if  a  defendant  do  not  put  in  specs! 
bail  within  eight  days  after  the  execution  of  the  capias,  inclusive  of 
the  day  of  execution,  the  plaintiff  may  proceed  immediately  on  tht 
bail-bond  c. 
Bringing  several       It  was  formerly  usual  for  the  plaintiff  to  bring  several  actions, 
bond!"  °n      "     against tne  principal  and  his  bail,  upon  the  bail-bond ;  but  this  prac- 
tice being  considered  unnecessary  and  oppressive,  was  discounte- 
nanced  by  the   courts :   And  where   the   assignee  of   a    bail-bond 
brought  separate  actions  thereon,  without  suggesting  any  sufficient 
reason  for  so  doing,  the  court  of  King's  Bench,  under  the  discre- 
tionary power  vested  in  them  by  the  statute  4  &  5  Ann.  c  16.  §  20* 
stayed  the  proceedings  in  all  the  actions,  upon  payment  of  the  costs 
of  one  of  them d :  And  now,  by  a  general  rule  of  all  the  courts' 
"  proceedings  on  the  bail-bond  may  be  stayed,  on  payment  of  costs 
in  one  action,  unless  sufficient  reason  be  shewn  for  proceeding  ® 
more."     But  where  several  actions  are  brought  on  the  same  bail- 
bond,  it  is  too  late,  after  verdict,  to  move  to  stay  proceedings}  <* 
payment  of  the  costs  of  one  action  onlyf :     And  where  two  of  three 

a  R.    H.  2  W.  IV.  reg.  I.  §  24.    3  Chit.  R.  387.  S.  C. ;  and  see  TOI  J** 

Barn.  &  Ad.  377.  8  Bing.  291.  2  Cromp.  9  Ed.  SOU. 

&  J.  174,  6.  e  R.  H.  2  W.  IV.  rtg.  I.  §  30.  * 

b  2  W.  IV.  c.  39.  Barn.  &  Ad.  378.  8  Bing.  292.  2  OW 

c  Hillary   v.  Rowles,    2    Dowl.    Rep.  &  J.  176. 

201.    5  Barn.  &  Ad.  460.  S.  C. ;  and  sec  f  Johnson  v.  Macdonald,  2  Dovl.  R? 

Alston  v.  Underbill,  2  Dowl.  Rep.  26.  44.  6  Leg.  Obs.  56,  9.  S.  C.  Excbcq- 

*  Key  t;.  Hill,  2  Barn.  &  Aid.  598.    1 
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a  bail-bond  were  sued  jointly,  this  was  holden  to  be  no 

ion  by  the  assignee,  upon  the  bail-bond,  must  necessarily  Action  thereon 
t  in  the  same  court  whence  the  process  issued,  on  which  {^eriff^nanv 
ras  taken  b ;  otherwise  the  parties  could  not  have  the  re-  court. 
ed  them  by  the  statute  4  8c  5  Ann.  c.  16.  §  20.    A  similar 
ipplied,  in  the  King's  Bench,  to  actions  brought  on  the 
by  the  sheriff  himself,  as  well  as  his  assignee  c ;  but  it  was 
in  the  Common  Pleas  d,  and  Exchequer  * ;  where  the  she- 
owed  to  sue  on  a  bail-bond,  in  a  different  court.     And,  by 
ule  of  all  the  courts  f,  "  an  action  may  be  brought  upon  a 
by  the  sheriff  himself,  in  any  court."    In  the  Common  Signing  judg- 
ugh  it  was  formerly  usual  to  sign  judgment,  on  staying  mcnt  tnerdn* 
s   in    an  action  on    the  bail-bond,  when  the  bail  con- 
it  should  stand  as  a  security,  and  execution  only  was 
et  it  was  afterwards  holden,  that  the  bail  in  such  case 
srty  to  plead  to  the  action  on  the  bail-bond ;  and  conse- 
re  entitled  to  a  rule  to  plead,  and  demand  of  plea,  be- 
tent  could  be  signed  against  them  b.     But  now,  by  a  gene- 
all  the  courts ',  "  in  all  cases  where  the  bail-bond  shall  be 
stand  as  a  security,  the  plaintiff  shall  be  at  liberty  to  sign 
tpon  it." 

t  of  summons,  we  have  seen  k,  must  be  returned  by  the  Writ  of  sum- 
his  attorney ;  but  the  writs  of  distringas  and  capias  are  to  w^  t0<^er^_ 
I  by  the  sheriff,  or  other  officer  to  whom  they  are  directed ;   turned- 
it  of  detainer,  by  the  marshal  of  the  King's  Bench,  or  war- 
Fleet  prison.     The  writ  of  distringas  should  be  returned,  Writ  of  du- 
on  which  it  is  made  returnable l ;  and  the  writ  of  capias,  JT*^  rf" 
f  after  the  execution  thereof m ;  or,  if  the  same  shall  remain  turned. 

v.  Johnson,  2  DowL  Rep.  175. 

e,  B.  '  Otway  ».  Cokayne,  Barnes,  85. 

n  w.  Middlehurst,   1   Bur.  h  Evans  v.  Surman,  1  New  Rep.  C  P. 

69.  S.  C.    Walton  v.  Bent,  63 ;  and  see  Tidd  Prac.  9  Ed.  804,  5. 

Francis  v.  Taylor,  Barnes,  l  R.  H.  2  W.  IV.  reg.  1.^29.  3  Barn. 

idgewater.ui.  117.  Morris  v.  &  Ad.  377,  8.    8  Bing.  292.    2  Cromp. 

348. 2BUc.  Rep.838.S.C.  &  J.  176. 

.  Barclay,  8  Durnf.  &  E.  k  Ante,  17. 

1  Sched.  to  stat.  2  W.  IV.  c.  39.  No. 

9.  Faucitt,  1  H.  Blac.  631.  3.    Append,  to  Tidd  Sup.  1833,  p.  268. 

Ogden,  8  Price,  174;  and  Ante,  SO. 

9  Ed.  300.  m  Sched.  to  stat.  2  W.  IV.  c.  39.  No. 

V.  IV.  rtg.  I.§  28.  3  Barn.  4.     Append,  to  Tidd  Sup.  1833,  p.  272. 

Bing.  292.  2  Cromp.  &  J.  Ante,  84,  5.  128. 
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unexecuted,  then  at  the  expiration  of  four  calendar  months  from  tbedite 

thereof,  or  sooner,  if  the  sheriff,  &c.  shall  be  thereto  required,  by  order  if 

the  court  or  a  judge  a.     And  if  the  plaintiff  mean  to  proceed  to  oat- 

lawry,  before  the  expiration  of  the  four  months,  the  practice  is  tog» 

before  a  judge,  with  an  affidavit  that  the  defendant  cannot  be  fowrf, 

and  thereupon  to  obtain  an  order,  giving  the  sheriff  leave  to  return  not 

est  inventus*.  But  there  is  a  proviso  in  the  statute  2  W.  IV.  c  39. «  tkft 

"  no  writ  of  capias  or  distringas  shall  be  sufficient,  for  the  purpose  sf 

"  outlawry  or  waiver,  if  the  same  be  returned  within  less  than  ffia* 

"  days  after  the  delivery  thereof  to  the  sheriff,  or  other  officer  to 

"  whom  the  same  shall  be  directed : "  and  "  no  first  writ  shall  be 

"  available,  to  prevent  the  operation  of  the  statute  of  limrtatkei, 

"  unless  such  writ,  and  every  writ,  if  any,  issued  in  continuation  oft 

"  preceding  writ,  shall  Be  returned  non  est  inventus,  and  entered  of  »- 

"  cord,  within  one  calendar  month  next  after  the  expiration  thereof 

"  including  the  day  of  such  expiration  d ;  such  return  to  be  made,  ■ 

"  bailable  process,  by  the  sheriff  or  other  officer  to  whom  the  writ 

"  shall  be  directed,  or  his  successor  in  office ;  and,  in  process  art 

"  bailable,  by  the  plaintiff,  or  his  attorney,  suing  out  the  same,  at  At 

"  case  may  be."d 

Rule,  or  order,        The  mode  of  proceeding  against  the  sheriff,  to  compel  him  to  ie> 
to  return  writ.      turn  ^  wrjt  m^  brjng  m  ^  \}0&y9  [s  by  ruJe  0f  ^y^.  m  term  j^. 

or  by  judge's  order  in  vacation,  on  the  statute  2  W.  IV.  c.  39.  §  15* 
The  rule  to  return  the  writ  is  a  side  bar,  or  treasury  rule  e ;  which 
may  be  obtained,  in  term  time,  from  the  clerk  of  the  rules  in  the 
King's  Bench,  or  from  the  Jilazer,  in  the  Common  Pleas  and  Exche- 
quer e ;  and,  by  a  general  rule  of  all  the  courts  f,  it  may  be  obtained  e) 
the  last,  as  well  as  on  any  other  day  in  term.  This  rule  expires  ■ 
four  days  after  service,  in  London  or  Middlesex ;  and  formerly  ex- 
pired  in  six  days,  in  any  other  city  or  county  * :  But,  by  a  gene- 
ral rule  of  all  the  courts  h,  it  is  ordered,  that  "  all  rules  upon  sheriffc 
other  than  the  sheriffs  of  London  and  Middlesex,  to  return  writs, either 
of  mesne  or  final  process,  and  rules  to  bring  in  the  bodies  of  de- 
fendants, be  eight  day  rules,  instead  of  six  day  rules." 

*  Sched.  to  stat.  2  W.  IV.  c.  39.  No.  4.  e  Tidd  Frae.  9  Ed.  484.  Aud  forth 
Append,  to  Tidd  Sup,  1 633,  p.  272.  Atdc,  form  of  the  rule  to  return  the  writ,  sec  Ap» 
89,  90. 97.                                                       pend.  to  Tidd  Sup,  1833,  p.  283. 

b  Lewis  v.  Davison,  3  Dowl.  Rep.  275.  '  R.  H.   2  W.   IV.  reg.  I.  $  96.  * 

1   Cromp.   M.  &   R.  658.   5  Tyr.   Rep.  Barn.  &  Ad.  388.  8Bing.  SOS.  2Cromp. 

198.  S.  C  &  J.  196. 

c  §  5.  Ante,  93,  4.  *  Tidd  Prac,  9  Ed.  307. 

*  Sut.  2  W.  IV.  c.  39.  §  10.  A,Uc,  16.  *  R.  M.  7  W.  IV.  13  Leg.  Obt.  24. 
17. 
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rbe  writ  should  regularly  be  returned  by  the  sheriff,  on  the  day  Time  allowed 
which  the  rule  for  returning  it  expires,  if  in  term;  but  when  the  kjJ^^TJJ01 
e  expired  in  vacation,  the  sheriff,  in  the  King's  Bench,  need  not  vacation, 
merly  have  returned  it  till  the  first  day  of  the  ensuing  term,  and 
d  the  whole  of  that  day  to  file  his  return  *.    In  the  Common  Pleas, 
e  sheriff,  in  such  case,  must  have  filed  his  return  in  vacation,  and 
ttld  not  have  waited  till  the  ensuing  term ;  the  Common  Pleas 
lee  being  supposed  to  be  always  open b :  and  this  was  also  the 
actios  in  the  Exchequer9:   But,  by  a  general  rule  of  all  the  Filing  writ. 
ovtsd,  "  when  the  rule  to  return  the  writ  expires  in  vacation,  the 
tariff  shall  file  the  writ  at  the  expiration  of  the  rule,  or  as  soon 
far  as  the  office  shall  open : "  and,  by  another  rule  e,  "  the  officer  Indorsement 
vuh  whom  it  is  filed,  shall  indorse  the  day  and  hour  when  it  was 
hi" 
At  length,  as  proceedings  may  now  be  had,  except  at  certain  times,  ^e*  and  ****** 

for  return  of 

n  term  or  vacation,  it  was  enacted  by  the  statute  2  W.  IV.  c  59  f,  writs,  by  court 

ist  «  k  shall  be  lawful,  in  term  time,  for  the  court  out  of  which  any  !^£"J0t8^r 

*  writ  issued  by  authority  of  that  act,  or  any  writ  of  capias  ad  satis-  tion. 
*j*atmhtt*,  fieri  facias,  or  elegit,  shall  have  issued,  to  make  rules, 

4  and  also  for  any  judge  of  either  of  the  said  courts,  in  vacation,  to 
'lake  orders,  for  the  return  of  any  such  writ;  and  every  such 
1  Older  shall  be  of  the  same  force  and  effect,  as  a  rule  of  court  made 
'  fcr  the  like  purpose :  Provided  always,  that  no  attachment  shall 
1  Bine  for  disobedience  thereof,  until  the  same  shall  have  been  made 
1  •  rule  of  court."     And,  by  a  general  rule  of  all  the  courts «,  "  in  Attachment  for 

.,„,  .  •         *        i  «  diwbedience  of 

IW  a  jndge  shall  have  made  an  order  in  vacation,  for  the  return  of  judge's  order, 
■f  writ  issued  by  authority  of  the  said  act,  or  any  writ  of  capias  ad  J^™**6  ia 
faciendum,  fieri  facias,  or  elegit,  on  any  day  in  vacation,  and  such 
*der  shall  have  been  duly  served,  but  obedience  shall  not  have  been 
*id  thereto,  and  the  same  shall  have  been  made  a  rule  of  court  in  the 
*QB  then  next  following,  it  shall  not  be  necessary  to  serve  such  rule 

*  court,  Or  make  any  fresh  demand  of  performance  thereon ;  but  an 
***hment  shall  issue  forthwith,  for  disobedience  of  such  order,  whe- 
t*r  the  thing  required  by  such  order,  shall  or  shall  not  have  been 

1  Bex  «.  Sheriff  of  Berks,  5  East,  886.       Cromp.  &  J.  171. 

1  Smith R.  427.  S.  C.  e  7rf.§  12.  3Bara.&  Ad. 376.  8B!ng. 

*fiex  p.    Sheriff  of  Middlesex,  in      290.     2  Cromp.  &J.  171. 

ttftnpson  a   Powell,  ft  Taunt  647.  1           f  §  15.  and  see  Tidd  Prac.  9  Ed.  806, 

font,  270.  S.  C  &c. 

c  Smith  v.  Blyth,  9  Price,  255.  •  R.  M.  8  W.  IV.  reg.  13.    4  Barn. 

'  R.  H.  2  W.  IV.  reg.  1.  $  11.  3      &  Ad.  4.    9  Bing.  446,  7.     1  Cromp.  & 

ifn.  4  Ad.  876.    8  Bing.  289,  90.  2      M.  ft. 
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Affidavit  for  ob-    done  in  the  mean  time."    An  affidavit  of  facts  must  be  mai 

ordo^gJU<^  *    above  rule,  and  submitted  to  the  judge,  for  the  purpose  of 

an  order  to  return  the  writ  in  vacation  * ;  which  order  mus 

Proceedings        served  on  the  under-sheriff6.     And  where  a  judge's  order 
thereon.  ^  ^  .g  m&de  m  vacatio^  {f  tfae  gheriff  do  nQt  ^j^  the 

the  time  limited,  an  attachment  may  be  obtained  against  1 
first  day  of  the  next  term,  on  the  usual  affidavit  of  serv 
rule  c,  or  order  d,  and  that  the  writ  was  not  filed  by  the  tii 
limited ;  but  the  order  must  first  be  made  a  rule  of  cou 
such  rule  need  not  be  served ;  and  the  return  of  the  writ 
time  limited  by  the  order,  will  not  clear  the  sheriff's  cor 
prevent  the  attachment  from  issuing6.  The  sheriff  is  bou 
the  necessary  fee  for  opening  the  treasury  during  vacation,  i 
file  his  return f.  And,  in  the  King's  Bench*  and  Excl 
judge's  order  made  in  vacation,  pursuant  to  the  above  rule, 
the  sheriff  to  bring  the  defendant  into  court,  &c.  may  be  n 
of  court,  and  an  attachment  may  issue  for  not  obeying  the 
one  motion  h :  but  the  practice  is  otherwise  in  the  Comm< 
and,  in  the  King's  Bench,  it  seems  to  be  necessary,  that  thi 
be  a  separate  rule  for  each  k.  An  attachment  having  issuec 
sheriff,  for  having,  by  mistake,  omitted  to  return  a  capias,  p 
a  baron's  order,  in  vacation,  under  the  general  rule  of  M. 
reg.  13,  till  half  an  hour  after  the  opening  of  the  office  oi 
after  the  proper  jreturn  day,  the  court  set  it  aside,  though  I 
were  not  perfected,  on  payment  of  costs,  and  of  such  fi 
mages,  if  any,  as  the  master  might  find  the  plaintiff  to  have 
from  the  sheriff's  omission 1 :  And  where  a  plaintiff  intends 
a  sheriff  liable  for  damages  occasioned  by  his  not  having  r 

*  Append,  to  Tidd  Sup.  1835,  p.  284.        10  Leg.  Obs.  61.  per  Littleda 
b  Chapm.  K.  B.  2  Addend.  70.  and  see  h  Howell  v.  Bulteel,  2  Ci 

Chit.  Archb.  Pr.  133.  339.    3  Dowl.  Rep.  99.  (a) 

9  Append,  to  Tidd  Sup.  1833,  p.  284.  Bulteel,  4  Tyr.  Rep.  59.  S. 

6  Id.  285 ;  And  for  the  form  of  a  rule  for  v.  Kirkwall,  4  Dowl.  Rep.  37 

an  attachment,  for  not  returning  the  writ,  Obs.  471.  S.  C. 

see  id.  ib.  l  Richer    (or  Pitcher)   v. 

*  Chapm.  K.  B.  2  Addend.  69,  70.  Dowl.  Rep.  329.  1 1  Leg.  Obi 
'  Rex  v.    Sheriff  of  Surrey,  3  Dowl.  k  Hincbliffe  (or  Hunchliffi 

Rep.  82.  4  Dowl.  Rep.  86.     1  Har.  &  ^ 

*  Hinchliffe  (or  Hunchliff)  ».  Jones,  4  Leg.  Obs.  475.  S.  C. 
Dowl.  Rep.  86.     1  Har.  &  W.  337.     10  >  Rex  v.  Sheriff  of  Essex, 
Leg.  Ob*.  475.  S.  C;  but  see  Stainland  v.  Courtenay,  1  Tyr.  &  G.  629. 
Ogle,  3  Dowl.  Rep.  99.     Frost  v.  Green, 
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writ  of  capias  in  proper  time,  he  should,  if  in  vacation,  give  him 
notice  of  his  intention,  and  will  then  be  entitled  to  recover  all  such 
damages  as  occur  between  his  giving  such  notice,  and  receiving  in- 
formation from  the  sheriff,  that  the  defect  is  cured  *. 

The  returns  commonly  made  by  the  sheriff,  to  the  writ  of  distringas.  Returns  to  writ 
are  either  that  he  has  distrained  upon  the  goods  and  chattels  of  the  °       rv^as- 
defendant,  for  the  sum  of  40*.  in  order  to  compel  his  appearance  in 
tout,  to  answer  the  plaintiff,  &c.  and  that  he  did,  at  the  time  of  exe- 
cuting the  writ,  personally  serve  the  defendant  with  a  true  copy 
thereof  and  the  notice  subscribed  thereto,  and  indorsements  thereon  b; 
or  that  the  defendant  is  not  found  in  his  bailiwick,  and  hath  no  goods 
or  chattels  therein,  by  which  he  can  be  distrained6:  and,  upon  the  To  writ  of 
espial,  the  common  returns  are  either  cepi  corpus*,  or  non  est  m-  caPuu- 
tote •;  or,  on  a  writ  of  capias  against  several  defendants,  the  she- 
riff may  return  cepi  corpus  as  to  one  defendant,  and  non  est  inventus1, 
or  service  of  the  copy  of  a  writs,  as  to  another. 

Upon  the  sheriff's  return  of  cepi  corpus,  to  a  writ  of  capias,  if  bail  Rule,  or  order, 
above  be  not  duly  put  in,  or,  if  put  in  and  excepted  to,  they  do  not    °  nng  lu      y* 
jattrjr  in  due  time,  the  plaintiff  may  proceed  against  the  sheriff,  by 
role  of  court  in  term  time,  or  by  judge's  order  in  vacation,  to  bring  in 
the  body  h :  And,  by  a  general  rule  of  all  the  courts !,  "  in  case  a  rule  of  Judge's  order,  in 
court,  or  judges'  order,  for  returning  a  bailable  writ  of  capias,  shall  vac*t,on* 
expire  in  vacation,  and  the  sheriff  or  other  officer,  having  the  return 
of  inch  writ,  shall  return  cepi  corpus  thereon,  a  judge's  order k  may 
thereupon  issue,  requiring  the  sheriff,  or  other  officer,  within  the  like 
ttaiber  of  days  after  the  service  of  such  order,  as  by  the  practice  of 
the  courts  is  prescribed,  with  respect  to  rules  to  bring  in  the  body 
•wed  in  term,  to  bring  the  defendant  into  court,  by  forthwith  putting 
*  and  perfecting  bail  above  to  the  action :  and  if  the  sheriff,  or  other 
officer,  shall  not  duly  obey  such  order,  and  the  same  shall  have  been 
■ade  a  rule  of  court  in  the  term  next  following,  it  shall  not  be  neces- 
,  *y  to  serve  such  rule  of  court,  or  to  make  any  fresh  demand  there- 

1  Rex  p.  Sheriff  of  Essex,  in  Fitch  v.  in  K.  B.  see  Append,  to  Tldd  Sup.  1833, 

Ctnraay,   1   Tyr.   &  G.  629.  and  see  p.  286.  and  of  the  rules  given  by  the 

&*•*«.  Jams,  13  Leg.  Obs.  45.  JUaxer  and  secondary,  in  C.  P.  id.  s6.; 

1  Append,  to  Tidd  Shq».  1833,  p.  286.  and  by  the  JUaxer,  in  the  Exchequer.    Id. 

1  Utb.  286,  7. 

'MA  »  R.  H.  8  W.  IV.    4  Barn.  &  Ad. 

1  Id.  286.  589.      1  Nev.  &  M.  400.    9  Bing.  663. 

1  &  285.  1  Crorop.  &  M.  26).    3  Tyr.  Rep.  241. 

1  Id.  286.  1  DowL  Rep.  731. 

4  Tidd  Prac  9  Ed.  297.  309. ;  and  for  *  Append,  to  Tidd  Sup.  1833,  p.  287. 
fe  form  of  the  rule  to  bring  in  the  body, 
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duobedience  of. 

Affidavit  for  ob- 
taining judge's 
order,  &c. 


Further  pro- 
ceedings. 


Rules  on  sheriff, 
&c.  to  return 
process  issued 
out  of  courts 
abolished  by  ad- 
ministration of 
justice  act,  and 
to  bring  in  the 
body  thereon. 


Attachment 
against  sheriff 
er  bail-bond, 
standing  as  a 
security. 


on;  but  an  attachment*  shall  issue  forthwith,  for  disobedi 
such  order,  whether  the  bail  shall  or  shall  not  have  been  put 
perfected  in  the  meantime.     An  affidavit  of  facts  is  necessary 
latter  rule,  for  obtaining  a  judge's  order  to  bring  in  the  body 
tion ;  and  the  proceedings  thereon  are  similar  to  those  whi 
been  already  stated,  on  a  judge's  order  to  return  the  writ  in  i 
The  court,  however,  will,  upon  payment  of  costs,  set  aside  ar 
ment  issued  against  the  sheriff,  upon  the  above  rule,  bail  hav 
put  in  and  perfected  after  the  contempt,  and  before  the  issuin 
attachment1*.    If  special  bail  be  put  in  and  perfected,  wi 
time  allowed  by  the  rules  or  orders,  to  return  the  writ  and 
the  body,  the  plaintiff  declares,  and  the  cause  proceeds  in  the 
way. 

In  the  Exchequer  of  Pleas,  a  rule  was  made  on  the  admin 
of  justice  act0,  that  "  in  case  any  process  should  have  issuec 
any  of  the  courts  abolished  by  that  act,  the  sheriff,  to  whom  i 
might  have  been  issued,  might  be  ruled  to  return  such  pnx 
the  court  of  Exchequer,  in  like  manner  as  if  the  said  pro 
been  returnable  in  that  court ;  and  if  such  sheriff  should  ha 
a  return  to  the  said  court,  so  abolished  as  aforesaid,  or  shou 
a  return  to  the  said  court  of  Exchequer,  of  cepi  corpus,  he  i 
ruled  in  like  manner,  to  bring  in  the  body ;  and  process  so 
aforesaid,  might  be  returned  to  that  court,  by  the  sherifl 
county  of  Chester,  county  of  the  city  of  Chester,  and  princi 
Wales,  in  like  manner  as  if  the  same  had  been  returnable  in  that 

Upon  staying  proceedings,  either  upon  the  bail  bond,  or 
attachment  against  the  sheriff  for  not  bringing  in  the  body, 
fecting  bail  above,  if  the  plaintiff  has  lost  a  trial,  the  court  o 
will  further  require  the  bail  to  consent,  that  the  bail-bond  sh 
as  a  security.  By  losing  a  trial  was  formerly  meant,  that  t 
tiff  had  been  prevented,  by  the  neglect  of  the  defendant  to  p 
perfect  bail  in  due  time,  from  trying  his  cause  in,  and  obtain: 
ment  of  the  same  term  in  which  the  writ  was  returnable*. 


*  For  the  form  of  an  affidavit,  in  support 
of  the  rule  for  an  attachment,  for  not  bring- 
ing in  the  l>ody,  see  Append,  to  Tidd  Sup. 
1833,  p.  287 ;  and  for  the  rule  for  an  at- 
tachment thereon,  id.  288. 

b  Rex  v.  Sheriff  of  Middlesex,  in  Watts 
t».  Hamilton,  2  Nev.  &  M.  674.  2  Dowl. 
Rep.  432.  S.  C. 

•  11  Geo.  IV.  &  1  W.IV.  c.  70.  §  11. 


<  R.  M.  I  W.  IV.  n-g.  I 
Cromp.  &  J.  285.  1  Tyr.  R 
and  see  Tidd  Prac.  9  Ed.  806. 

e  1  Chit  R.  270.  (a.)  867. 
Jaques  v.  Campbell,  1  DowL' 
Rex  v.  Sheriff  of  Middlesex, 
house  v.  Eamcs,  8  Dowl.  &  R. 
v.  SherifTof  London,  in  Lazaru 
9  Mooic,  122.     2  Bing.  227. 
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ourse,  could  only  happen  in  town  causes,  or  where  the  venue  was 
lid  in  London  or  Middlesex :  In  country  causes,  it  was  not  formerly 
sual,  on  staying  proceedings  against  the  sheriff,  or  on  the  bail-bond, 
then  a  trial  had  been  lost,  to  require  the  sheriff,  or  bail,  to  consent 
bat  the  bond  should  stand  as  a  security,  though  there  seems  to  have 
een  the  same  reason  for  it  as  in  town  causes ».  But  now,  by  a 
tneral  rule  of  all  the  courts b,  "  upon  staying  proceedings,  either 
ipon  an  attachment  against  the  sheriff  for  not  bringing  in  the  body, 
*  upon  the  bail-bond,  on  perfecting  bail  above,  the  attachment,  or 
nil-bond,  shall  stand  as  a  security,  if  the  plaintiff  shall  have  declared 
It  bene  esse,  and  shall  have  been  prevented,  for  want  of  special  bail 
wng  perfected  in  due  time,  from  entering  his  cause  for  trial ;  in  a 
torn  cause,  in  the  term  next  after  that  in  which  the  writ  is  return- 
able, and  in  a  country  cause,  at  the  ensuing  assizes/*  Under  this 
rale,  the  plaintiff  must  declare  conditionally,  if  he  can,  in  order  to 
atitle  him  to  have  the  bail  bond0,  or  an  attachment  against  the  she- 
«T4,  stand  as  a  security.  And  where  an  arrest  took  place  on  the 
fa  January,  and  bail  was  put  in  on  the  12th,  and  the  body  rule  ex- 
pired on  the  20th,  the  court  held,  that  an  attachment  obtained  in 
Kfarjf  term,  might  be  set  aside,  without  its  standing  as  a  security ;  as 
the  plaintiff  had  not  been  prevented  from  entering  his  cause  for  trial, 
in  the  term  next  after  the  return  of  the  writ e. 


*  lUd  Prac,  9  Ed.  SOS,  4.  317. 

1 B.  H.  8  W.  IV.  reg.  V.  8  Barn.  & 
UStt.    8  Bing.  806,  7.    2  Cromp.  & 

f.«oa 

*  Balmont  {or  BaHmont)  v.  Morris,  ) 
hnp.ftM.661.  STyr.Rep.  621.S.C. 

«  Rex  p.  Sheriff  of  Middlesex,  1  Dowl. 
qp>  464*  per  Pattern*,  J.    Rex  t».  She- 


riff of  Middlesex,  8  Leg.  Obs.  491.  per 
Parke,  B.  Rex  v.  Sheriff  of  Essex,  in  Alex- 
ander v,  Barrington,  2  Dowl.  Rep.  648. 
per  Parke,  B. ;  and  see  Rex  v.  Sheriff  of 
Middlesex,  in  Watts  v.  Hamilton,  2  Nev. 
&  M.  674.     2  DowL  Rep.  482.  S.  C. 

•  Rex  v.  Sheriff  of  Middlesex,  in  Dis- 
ney t*.  Anthony,  4  DowL  Rep.  765. 


CHAP.  XIV. 


Of  the  Privileges  of  Attornies  ;  and  Mode  of  Pro- 
ceeding in  Actions  by  and  against  them :  aai  j  ■ 
the  Delivery  and  Taxation  of  their  Bills  j 
Costs. 

Privileges  of  at-    J-  HE  privileges  of  attornies,  not  affected  by  the  uniformity  of  pro-, 
tonnes, what*      cess  act,  are  first,  of  suing,  and  being  sued,  in  their  own  courts ;  secondly, 

of  freedom  from  arrest ;  and  thirdly,  of  laying  the  venue  in  Middksa*. 
Before  uniform.  When  an  attorney  of  the  King's  Bench,  or  Common  Pleas,  w* 
jty  of  process      plaintiff,  he  was  formerly  entitled  to  sue  in  his  own  court,  by  offset- 

merit  of  privilege  • ;  and  when  he  was  defendant,  he  must  hare  bees 
sued  in  his  own  court,  by  billh,  even  as  acceptor  of  a  bill  of  exchange1. 
In  the  Exchequer  of  Pleas,  an  attorney,  side  clerk,  or  other  officer, 
might  have  sued  by  venire  facias,  or  capias  of  privilege  d ;  and  must 
How  affected  by  have  been  sued  by  bill.  The  privileges  of  an  attorney,  however,  to  sue 
in  his  own  court,  by  attachment  of  privilege  in  the  King's  Bench  and 
Common  Pleas,  and  by  capias  of  privilege  in  the  Exchequer,  and  to  be 
sued  by  bill  in  all  the  courts,  are  taken  away  by  the  uniformity  of procetf 
act6;  by  which  it  is  declared,  that  "  the  writs  of  summons,  capias, and 
"  detainer,  shall  be  the  only  writs  for  the  commencement  of  personal 
"  actions,  in  any  of  the  courts  therein  mentioned,  in  the  cases  to  which 
"  such  writs  are  applicable :"  f  An  attorney,  therefore,  must  now  sue, 
like  other  persons,  by  writ  of  summons,  capias,  or  detainer;  and  be  sued 
Of  suing,  and      by  writ  of  summons.  But  though  the  mode  of  commencing  actions  by  and 

*  Seaman  v.  Ling,  2  Salk.  668.     Pope  Tidd  Prac.  9  Ed.  80.  960. 
».Redfearne,4Bur.2027.     Pyev.Leigh,  d  Walker  v.   Rushbury,  9   Price,  16. 

2  Blac.  Rep.  1065.     Yeardley  v.  Roe,  3  Tidd  Prac.  9  Ed.  81.    Append,  (hereto, 
Durnf.  &  E.  573.  Chap.  XIV.  §  15,  16. 

b  3  Blac.  Com.  289.    Dufly  v.  Oakes,  «  2  W.  IV.  c.  39.  §  21.    Aide,  59. 

3  Taunt.  166.  <  Wright  v.  Skinner,  I  Mee*m&W. 
c  Comerford    r.    Price,    Doug.    312.       144.     1  Tvr.  &  G.  277.     4  Dowl.  Rq* 

Atkins  t». ,  2  Chit.  R.  03. ;  and  sec       745.  S.  C. 
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nst  attornies,  is  altered  by  the  above  act,  yet  they  still,  it  seems,  being  sued,  in 
in  their  privilege  of  suing,  and  being  sued,  in  their  own  courts  •.      clrown  «>"**• 
ji  attorney,  when  plaintiff,  was  not  formerly  obliged  to  sue  for  a  How  affected  by 
t  under  five  pounds,  in  the  court  of  Requests  for  London*:  And  actta 
ire  a  clerk  in  court  in  the  Exchequer,  with  an  attorney  of  the 
g's  Bench,  sued  an  attorney  of  the  latter  court,  by  capias  of  pri- 
ge,  and  recovered  less  than  five  pounds,  the  court  of  Exchequer 
I,  that  it  was  not  a  case  within  the  London  court  of  Requests'  acte. 

where  an  attorney  of  the  King's  Bench  sued  an  attorney  of  the 
«  court  by  bill,  and  recovered  less  thanjfoe  pounds,  it  was  holden, 
:  he  was  not  entitled  to  costs,  under  the  above  act d.  The  juris- 
ioa  given  to  the  commissioners,  by  the  late  court  of  Requests'  act 
London  °,  is  a  concurrent  only,  and  not  an  exclusive  jurisdiction : 

as  there  is  no  prohibitory  clause  therein,  as  in  the  court  of  Re- 
its'  acts  for  Westminster f,  the  Tower  Hamlets*,  and  other  places  h, 
ttorney,  or  other  person,  is  not  bound  to  proceed  in  the  court  of 
nests  for  London ;  but  may  bring  his  action  in  a  superior  court,  for 
recovery  of  any  sum,  however  trifling,  subject  to  the  certificate  of  a 
;e,  to  deprive  him  of  costs,  under  the  statute  43  Eliz.  c.  6.  where  the 
t  or  damages  recovered  do  not  amount  to  forty  shillings  *.  But,  in 
late  court  of  Requests'  act  for  Westminster,  there  is  a  clause  k,  that 
>  action  or  suit,  for  any  debt  not  exceeding  the  sum  of  forty  shillings, 
id  recoverable  by  virtue  of  that  act,  in  the  said  court  of  Requests, 
tall  be  brought  against  any  person  residing  or  inhabiting  within 
e  jurisdiction  thereof,  in  any  other  court  whatsoever."    An  attor- 

therefore,  would  not  now  be  allowed  to  sue  in  a  superior  court, 
tdebt  not  exceeding  the  sum  of  40*.  recoverable  by  virtue  of  the 
r  act.      When  an  attorney  is  defendant,  he  is  not  subject  to  the 


2atpm.  K.B.  2  AddewLlb. ;  and  see 
boo  f.  Chilman,  (or  Walking,)    1 

117.      l.Bing.  N.  R.   297.    3 

Rep.  129.  S.  C  Lewia  v.  Kerr,  13 
Obs.  62. 

loud  v.  Parker,  7  East.  47.  3  Smith 
.  S.  C;  and  tee  Johnson  v.  Bray,  5 
k  622.     2  Brod.  &  B.  698.  S.  C. 

*.    Levy,  4    DowL     Rep.    630. 
.  &  W.  640.    11  Leg.  Obs.  323. 

Wright  v.  Skinner,  1  Meeson  & 
4.     1   Tyr.  &  G.  277.    4  Dowl. 

46.  s.  c. 

kin*  v.  Harding,  1  Cromp.  &  J. 
I  Tyr.  Rep.  274.  a  C. 


d  Burn  v.  Pasmore,  1  Cromp.  &  J. 
846.  (a).  1  DowL  Rep.  17.  1  Leg. 
Obs.  168.  S.  C. 

•  Stat  5&6W.  IV.  c  xchr. 

f  6  &  7  W.  IV.  c  cxxxrii.  §  86.;  and 
see  23  Geo.  IL  c.  27.  §  21.  Barney  v. 
Tubb,  2  H.  Blac.  362. 

'  23  Geo.  II.  c.  30.  §21. 

h  25  Geo.  IL  c.  38.  Ansteev.  LUey, 
1  Man.  &  R.  564.  18  Geo.  III.  c.  36.  $ 
24.     Parker  v.  Elding,.  1  East,  352. 

1  Wright  o.  Nuttall,  10  Barn.  &  C. 
492.  5  Man.  &  R.  454.  S.  C ;  and  see 
Tidd  JVac.  9  Ed.  952,  & 

k  6  &  7  W.  IV.  c.  cxxxviu  §  86. 
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Freedom  from 
arrest 


When  attornies 
are  of  (liferent 
courts. 


jurisdiction  of  the  county  court  of  Middlesex*:  but  in  i 
Westminster0,  the  Tower  Hamlets d,  Southwark*,  and  the 
half  of  the  hundred  of  Brixton  e,  he  is  expressly  subjected 
Where  the  plaintiff,  however,  in  an  action  against  an  attorney, 
less  than  forty  shillings  damages,  in  an  action  for  a  debt  recoi 
the  county  court,  the  judge  may  certify,  under  the  statute  4 
6.  so  as  to  deprive  the  plaintiff  of  costs,  although  the  c 
could  only  be  sued  in  a  superior  court f. 

Attornies  also,  notwithstanding  the  uniformity  of  process 
retain  their  privilege  of  freedom  from  arrest  *;  it  being  da 
that  act h,  that  "  nothing  therein  contained,  shall  subject  at 
"  to  arrest,  who,  by  reason  of  any  privilege,  usage  or  othen 
"  now  by  law  be  exempt  therefrom."  An  attorney  of  ti 
Bench  was  formerly  allowed  to  sue  an  attorney  of  the  Comno 
by  attachment  of  privilege ;  but  he  could  not  have  been  arre 
holden  to  special  bail :  If  he  were,  the  court  would  have 
the  proceedings  for  irregularity,  with  costs '.  So,  where  an 
of  the  Common  Pleas  had  arrested  an  attorney  of  the  King 
the  latter  was  discharged  by  the  court  of  Common  Pleas, 
common  bail k.  But,  in  the  Exchequer  of  Pleas,  it  was  h< 
an  attorney  of  the  King's  Bench,  or  Common  Pleas,  might  1 
arrested  and  held  to  bail,  at  the  suit  of  a  sworn  or  side  clc 
Exchequer,  upon  a  capias  of  privilege,  issuing  out  of  thi 
and  the  privileges  of  the  sworn  clerks,  not  being  abolish* 
administration  of  justice  actm,  which  opened  the  court  of  £ 

the  former  mode  of  proceeding 


•  23  Geo.  II.  c.  S3.  Gardner  v.  Jes- 
sop,  2  Wils.  43.  Wiltshire  v.  Lloyd, 
Doug.  380;  but  see  Silk  v.  Rennett, 
3  Burr.  1583.  Parker  v.  Vaughan,  2  Bos. 
&  P.  29. 

b  5  &  6  W.  I V.  c.  xcir.  $  82. ;  and  see 
stat.  39  &  40  Geo.  III.  c.  civ.  §  10. 

c  6  &  7  W.  IV.  c.  exxxvii.  §  49 ;  and 
see  24  Geo.  II.  c.  42.  §  1. 

d  23  Geo.  II.  c.  80.  §  21. 

•  4  Geo.  IV.  c.  exxiii.  §  7. 

f  Wright  r.Nuttall,  10  Barn.  &  C  492. 
5  Man.  &  R.  454.  S.  C. 

1  Redman's  case,  1  Mod.  10.  Beck 
t>.  Lewin,  T.  56  Geo.  III.  K.  B.  Pear- 
son v.  Hen  son,  4  Dowl.  &  R.  73.  Anon. 
1  Dowl.  Rep.  3.  1  Leg.  Obs.  44.  S.  C. 
K.  B.  Adams  v.  Bugby,  12  Moore,  255. 
C.  P.    Tidd  Proc.  9  Ed.  80.     And  for 


ment  or  capias  of  privilege, 
the  suit  of  attornies,  see  Tidd 
319, 20,  21.  and  by  bill,  in  ac 
them,  id.  321,  &c. 

*  2W.  IV.  c.  89.  §19. 

1  Pearson  v.  Henson,  4  Dc 

k  Carlon  v.  Donford,  2  ] 
588. ;  and  see  Pitt  v.  Pocock, 
M.  146.  4Tyr.  Rep.  85.  K< 
2  Dowl.  Rep.  278.  S.  C. ;  but  s 
Bugby,  12  Moore,  255.  semb. 
also  Anon.  1  DowJ.  Rep.  3. 
44.  S.  C. 

1  Walker  v.  Rushbury,  I 
Bowyer  v.  Hoskins,  1  Young 
and  see  Man.  Excheq.  142. 

m  1 1  Geo.  IV.  &  1  W.  IV. 
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to  all  attornies,  and  gave  them  leave  to  practise  there,  without  em- 
ploying clerks  in  court,  it  was  holden  that  they  might,  notwithstand- 
ing that  act,  have  arrested  other  attornies,  who  became  indebted  to 
them,  in  the  same  way  as  they  did  before  *.  But  the  writ  of  capias 
of  privilege,  being  abolished  by  the  uniformity  of  process  act,  it  may 
admit  of  doubt,  whether  they  would  now  be  permitted  to  arrest 
attornies  of  the  other  courts :  And  it  has  been  holden,  that  trespass 
k  not  maintainable  for  holding  an  attorney  to  bail,  notwithstanding 
bis  privilege b.  There  seems  to  be  nothing  in  the  act  to  take  away  Laying  venue 
tbe  privilege  of  an  attorney  to  lay  the  venue  in  Middlesex,  when  m  MidtUetex- 
be  ia  plaintiff c :  but  if  he  sue,  though  privileged,  by  another 
attorney,  and  not  in  person,  he  thereby  loses  his  privilege  of  re- 
taking the  venue  in  that  county  d. 

It  was  formerly  holden,  that  where  an  attorney  had  once  appeared,  Whether  an  at- 
«r  undertaken  to  be  attorney  for  another,  he  should  not  be  permitted  *0Tney  l**?u?* 

/  t  r  to  proceed,  with- 

to  withdraw  himself e ;  and  it  was  said  to  be  his  duty  to  proceed  in  the  out  being  sup- 

tut,  although  his  client  neglected  to  bring  him  money  :  and  therefore  LJ  huTdient  "^ 

where,  on  that  account,  he  neglected  to  proceed  according  to  the 

pactice  of  the  court,  whereby  judgment  of  non  pros  was  signed 

against  the  plaintiff,  the  court  made  a  rule  upon  the  attorney,  to  pay 

the  costs  of  such  judgment,  together  with  the  costs  of  the  application  f. 

It  ia  even  said  to  have  been  determined,  in  the  Common  Pleas,  that  an 

attorney  having  quitted  his  client  before  trial,  could  not  bring  an  action 

for  his  bill  *.     So,  in  Chancery,  it  has  been  holden,  that  a  solicitor 

proceeding  to  a  certain  length  in  a  cause,  shall  not  leave  it  there, 

tot  ahall  go  on  h ;  and  that  a  solicitor  having  declined  to  act  for  his 

dent,  has  no  lien  for  his  costs,  upon  a  fund  in  court  '•     But,  on  the 

«ther  hand,  it  has  been  ruled  at  nisi  prius,  that  an  attorney  who  has 


*  Stokes  v.  White,  2  Dowl.  Rep.  703. 
1  Cromp.  M.  &  R.  223.  4  Tyr.  Rep. 
«K&C. 

'  Nod  v.  Isaac,  1  Cromp.  M.  &  It. 
VI   6  Tyr.  Rep.  376.  S.  C. 

'  Partington  ©.  Woodcock,  2  Dowl. 
fcft>  550.  8  Leg.  Obs.  493.  S.  C.  per 
taom,  J.,  and  see  Chapm.  K.B. 
*  Addend,  76.  Dax.  Excheq.  2  Ed. 
>&.  16. 

*  Harrington  v.  Page,  2  Dowl.  Rep. 
Ifii  6  Leg.  Obs.  378.  S.  C.  per  Taun- 
S  J.  Lowless  v.  Tirams,  3  Dowl.  Rep. 
7°7.  10  Leg.  Obs.  238,  9.  S.  C. ;  &  see 


Welland  v.  Frument,  Barnes,  479.  Cas. 
Pr.  C.  P.  132.  Pr.  Reg.  419.  S.  C. 
Girdler  v.  Wathews,  Barnes,  484.  Cas. 
Pr.  C.  P.  145.  Pr.  Reg.  420.  S.  C. 
Mounsey  v.  Watson,  7  Barn.  &  C.  683. 

e  Anon.  1  Sid.  31. 

f  Mordecai  v.  Solomon,  Say.  Rep.  173. 

*  Cresswell  v,  Byron,  14  Ves.  272, 3. 

h  Langstaffe  v.  Taylor,  14  Ves.  273. 

1  Cresswell  v.  Byron,  Id.  27).,  and 
see  Commerell  v.  Poynton,  1  Swanst.  1. 
Mayne  v.  Hawkey,  3  Swanst  93;  and  see 
Tidd  Prac.  9  Ed.  86,  7. 
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given  notice  that  he  will  not  go  on  with  a  cause  in  the  court  of 
Chancery,  without  being  supplied  with  money,  has  a  right  to  desist 
from  it;  and  may  recover  for  the  business  done  up  to-that time1. 
In  a  subsequent  case  b  it  was  holden,  in  the  Common  Pleas,  that  an 
attorney  is  not  compellable  to  proceed  to  the  end  of  a  suit,  in  order 
to  be  entitled  to  his  costs ;  but  may,  upon  reasonable  cause  and  notice, 
abandon  the  conduct  of  the  suit,  and  in  such  case  may  recofer  bis 
costs,  for  the  period  during  which  he  was  employed.  And  it  has  ssoee 
been  decided,  in  the  Exchequer,  that  an  attorney  who  has  undertakes 
a  cause,  is  not  bound  to  proceed,  without  adequate  advances  frssi 
time  to  time  by  his  client,  for  his  expenses  out  of  pocket:  tad 
therefore,  the  court  will  not  compel  an  attorney,  even  after  notice  of 
trial,  to  carry  the  cause  into  court,  unless  the  client  supply  him  win 
sufficient  funds  to  pay  such  expenses  c. 
Attorney's  right       It  has  been  made  a  question,  in  the  construction  of  the  statute 

t0rtSVShfflb  2  Geo* IL  c*  2S>  5  2S  d*  (raade  pen**™1  by  statute  *°  Gko- u- «•  * 
taxable,  and  part  §  75,)  for  the  delivery  and  taxation  of  attorney's  bills,  whether** 

attorney  may  recover  for  charges  or  disbursements  not  taxable, 
when  part  of  his  demand  is  for  business  done  in  court :  and  the  ex- 
tinction formerly  taken  on  this  subject  was,  that  he  might,  when  be  aai 
delivered  no  bill  at  all6;  but  that  where  he  had  delivered  a  bffl ir- 
regularly, he  could  not e :  And  accordingly,  where  an  attorney  had  sat 
delivered  any  bill  to  his  client  before  action  brought,  but  afterwafde 
delivered  a  bill  of  particulars,  under  a  judge's  order,  he  was  hoUen 
to  be  entitled  to  recover  charges,  for  money  paid  for  his  client's  use, 
having  no  reference  to  his  business  of  an  attorney,  although  other 
items  in  the  bill  of  particulars  were  taxable  f.  The  above  distinction* 
however,  does  not  seem  to  be  now  attended  to  in  practice ;  but  the 
rule  is,  that  where  the  demand  is  altogether  for  business  of  a  profes- 
sional nature,  if  any  part  of  an  attorney's  bill  be  for  business  done  in 


not 


"  Rowson  v.  Earle,  1  Moody  &  M.  588. 
per  Ld.  Tenterden,  Ch.  J. ;  and  see  Hoby 
v.  Built,  3  Barn.  &  Ad.  850.  1  Leg.  Obs. 
863.  S.  C.  cited.  Lawrence  v.  Potts,  6 
Car.  &  P.  428.  per  Tindal,  Ch.  J. 

b  Vansandau  v.  Browne,  9  Bing.  402. 
2  Moore  &  S.  543.  1  Dowl.  Rep.  715. 
S.  C. 

c  Wadsworth  v.  Marshall,  2  Cromp.  & 
J.  665;  and  see  Turner  Chan.  Prac.  551. 
Man.  Ex.  Pr.  585,  6.  Merrifield's  Law 
of  Attornies,  181. 


d  For  this  statute,  and  its  constracO* 
and  the  cases  decided  thereon,  see  W 
Prac.  9  Ed.  825,  &c. 

e  Lloyd  v.  Mead,  E.  27  Geo.  Ill  f 
Bos.  &  P.  844.  per  JBuUer,  J.  MB** 
Towers,  Peake  Cas.  JVL  PrL  3  Ed.l» 
per  Ld.  Kenyan,  Ch.  J.  Hul  »  H«* 
phreys,  2  Bos.  &  P.  843.  845.  per  U 
Eldon,  Ch.  J.  1  Campb.  489.  n.  Bo* 
Evid.  2  Ed.  197. 

r  Mowbray  v.  Fleming,  11  Eut,2& 
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the  bill  must  be  delivered  a  month  before  the  action  is  brought, 
ise  the  plaintiff  cannot  recover  *•  In  support  of  an  application, 
er,  to  tax  an  attorney's  bill,  it  must  be  sworn  that  there  are 
i  items  in  die  bill,  although  the  bill  itself  is  exhibited b.  Where 
uotiff  had  been  employed  in  defending  a  cause,  and  had  done 
basinets  not  taxable,  and  had  delivered  separate  bills,  Lord 
dm  ruled,  that  all  ought  to  have  been  included  in  one  bill ;  and 
»  second  bill  ought  to  have  been  delivered  a  month  before  the 
K  And  where  an  attorney  had  claims  on  his  client  for  convey- 
,  and  also  for  charges  at  law,  and  received  payments  on  account, 
t  specific  appropriation  to  either  head  of  debt,  the  court  held, 
le  whole  formed  one  entire  demand,  not  to  be  separated ;  and 
le  plaintiff  could  not  apply  the  payments  to  the  common  law 
f  hit  demand  only,  so  as  to  deprive  the  defendant  of  the  benefit 
itkm,  qmoad  the  residue  of  the  bill d.  But  it  seems,  that  where 
i  delivered  according  to  the  statute,  containing  various  taxable 
me  ticm  of  which  is  not  sufficiently  described,  pursuant  to  the 
ens  of  the  statute,  the  plaintiff  may  still  recover  the  amount  of 
I*. 

n  the  demand  is  not  altogether  for  business  of  a  professional 
,  but  partly  for  business  done  in  a  different  character  f,  or  the 
ry  has  lent  money  to  his  client  on  a  distinct  occasion  *,  or  there 
ier  matters  between  them  which  have  no  reference  to  his  pro- 
,  as  lor  rent h,  or  if  the  plaintiff  were  a  banker  as  well  as  an 
sy,  and  had  advanced  money  to  the  defendant  in  his  former 


iter  v.  Payne,  6  Durnf.  &  E.  646; 
!  Weld  v,  Crawford,  2  Stark. 
69B.  per  jibbotil  Ch.  J.  Watt  v. 
By-  &  Mo.  284.  9  Car.  &  P.  71. 
r  Beet,  Ch.  J.  Smith  v.  Taylor, 
e  &  P.  66.  7  Bing.  250.  1 
lep.  212.  1  Leg.  Obs.  206.  S.  C 
v.  Nicholson,  4  Barn.  &  Ad.  469. 
A  M:  355.  S.  C.  Doe  d.  Pal- 
toe,  4  DowL  Rep.  96.  1  Har.  & 
11  Leg.  Oba.  18,  14.  S.  C. 
rid.  2  E<L  197,  8.  MerrineUTs 
Coals,  182. 

parte  King,  3  DowL  Rep.  41. 
raitea  «,  Mackerson,  1  Moody  & 
8  Car.  JfcP.  541.  S.C./*rLd. 
na»  Ch.  J. ;  and  aee  Doe  d.  Pal- 
Loe,  4  DovL  Rep.  96. ;  but  see 
.  Pean,  7  Car.   &  P.  S97.  per 


TindnL,  Ch.  J. 

d  James  v.  Child,  2  Tyr.  Rep.  732. 
2  Crorap.  &  J.  678.  S.  C.  ;  and  tee  Chitty 
t>.  Naish,  9  Leg.  Oba.  )S.per  Taunton,  J. 

•  Drew  v.  CKflord,  Ry.  &  Mo.  280.  2 
Car.  &  P.  69.  S.  C.  per  Abbott,  Ch.  J. 

f  Wardle  v.  Nicholson,  4  Barn.  &  Ad. 
476.  1  Nev.  &  M.  864.  S.  C  per  IMUe- 
dale,J. 

'  Heming  (or  Hemming)  v.  Wilton,  1 
Moody  &  M.  629.  4  Car.  &  P.  318.  1 
Leg.  Obs.  109.  169.  S.  C  per  Ld.  7Vn- 
terden,  Ch.  J. ;  and  see  Same  v.  Same,  6 
Car.  &  P.  64,  per  Parke,  J.  Hill  v.  Hum- 
phreyt,  2  Bos.  &  PuL  344,  6.  Mowbray 
«.  Fleming,  1 1  East  286. 

*  Watt  v.  Collim,  2  Car!  &  P.  73. 
Ry.  &  Mo.  284.   S.  C.  per  Beit,  Ch.  J. 
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On  trial  of  con- 
troverted elec- 
tion*. 


character  only  *,  the  plaintiff  might  recover  that  part  of  his  demand, 
though  no  bill  had  been  delivered ;    or  even,  as  it  seems,  though  it 
had  been  included  in  a  signed  bill,  irregularly  delivered b.    But  it 
has  been  determined,  that  an  attorney  cannot  maintain  an  action,  era 
for  the  money  out  of  pocket  in  a  cause,  until  he  has  delivered  a  bffl 
signed  c  :  And  money  paid  by  an  attorney  for  costs,  which  his  client 
has  been  adjudged  to  pay,  has  been  considered  as  a  dubttrsmeal 
within  the  statute  d.     When  an  attorney  succeeds  in  a  rait  to 
he  is  a  party,  it  is  customary  to  allow  him,  on  taxation,  the 
costs  as  if  he  were  employed  for  another  person  *. 
Taxation  of  The  taxation  of  costs,  on  private  bills  in  parliament,  is  regulated  bj 

bm^n^Ha-*16  the  statutes  6  Geo.  IV.  c.  123.  §§  1, 2.  and  7  &  8  Geo.  IV.  c.  64. « 1,1 

And,  by  the  statutes  28  Geo.  III.  c.  52.  §  22.  (the  Qrenville  act,)  and  II 
Geo.  III.  c.  71.  §§  7. 13.  (the  Wynne  act,)  provision  was  made  for  4e 
taxation  and  recovery  of  all  costs,  expenses  and  fees,  due  to  the  pat- 
ties, witnesses,  and  officers  of  the  House  of  Commons,  by  reason  of 
the  trial  of  controverted  elections.  But  these  latter  statutes  are  re- 
pealed by  the  9  Geo.  IV.  c.  22.  which  provides  for  the  taxaboi 
and  recovery  of  the  costs  and  expenses  of  prosecuting  or  oppooflg 
any  petition,  presented  under  the  provisions  of  that  act,  and  the  cotti, 
expenses  and  fees,  which  shall  be  due  and  payable  to  any  witness 
summoned  to  attend  before  the  committee  appointed  to  consider  tk 
merits  of  any  such  petition,  or  to  any  clerk  or  officer  of  the  Home 
of  Commons,  upon  the  trial  of  any  such  petition.  Under  this  sta- 
tute, costs  incurred  by  opposing  a  petition  against  the  return  of  t 
member  to  parliament,  may  be  recovered  against  one  of  two 
persons  who  have  signed  itf.  But  the  court  will  not  allow  judg- 
ment to  be  entered  up,  under  the  above  statute,  on  a  certificate  of  the 
Speaker  of  the  House  of  Commons,  for  the  costs  of  opposing  an 
election  petition,  when  it  appears,  upon  affidavit,  that  the  certificate 
was  founded  upon  the  report  of  a  select  committee  for  trying  the 
merits  of  the  petition,  which  was  not  duly  appointed  according  to 
the  provisions  of  that  act  «.  The  certificate  of  the  Speaker  is  con- 
clusive, as  to  the  amount  of  costs  ordered  to  be  paid  by  parties 


*  Wardle  v.  Nicholson,  4  Barn.  &  Ad. 
475.  1  Nev.  &  M.  304.  S.  C  per  Uttle- 
ilalc,  J. 

b  Rose.  Erid.  2  Ed.  198. 

■  Miller  v.  Towers,  Peake  Cas.  A7?.  Pri. 
3  Ed.  lS8.;wr  Ld.  Kenyan,  Ch.  J. 

d  Crowder  v.  Shee,  1  Campb.  437.  per 
Ld.  EUenborough,  Ch.  J. ;  and  see  Benton 


v.  Garcia,  3  Esp.  Rep.  149.  per  Htatk  J. 

e  Jarvis  (or  Jervis)  w.  Dewea,  1  Tyr. 
&  G.  240.     4  Dowl.  Rep.  764.  S.  C 

f  Gurney  v.  Gordon,  2  Tyr.  Rep.  616. 
2  Cromp.  &  J.  614.  9  Bing.  37.  2  Moore 
&  S.  187.  S.  C. 

g  Bruyeres  r.  Halcomb,  5  Nev.  &  31. 
149.    3  Ad.  &E.  381.     I  Har.  &  W. 
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(position  to  a  petition  has  been  declared  frivolous  and  vex- 
And  the  court  will  not  enter  on  the  roll,  a  suggestion  of 
eedings  disclosed  on  a  motion  to  enter  up  judgment  on 
ificate,  under  the  statute  9  Geo.  IV.  c.  22.  §  63b. 
Common  Pleas,  three  summonses  were  formerly  necessary,  summons  and 
:  non-attendance,  before  an  order  could  be  obtained  for  the  on*er  to*J|*!;. 

'  or  tax,  attorney  s 

Mr  taxation  of  an  attorney's  bill c :  But,  by  a  general  rule  of  bill 

urtsd,  "  an  order  to  deliver  or  tax  an  attorney's  bill,  may 

at  the  return  of  one  summons,  the  same  having  been  served 

before  it  is  returnable."    There  was  formerly  a  rule  in  the  One  appoint- 

tench e,  that  "  on   every  appointment  to  be  made  by  the  menl  on^rne" 

le  party  on  whom  the  same  was  served,  should  attend  such  taxing  it. 

ent,  without  waiting  for  a  second;  or  in  default  thereof,  the 

lould  proceed  ex  parte,  on  the  first  appointment :"  In  the 

Pleas,  there  must  have  been  three  appointments,  in  case  of 

tdance,  before  the  prothonotary  could  proceed  ex  parte f ; 

i  general  rule  of  all  the  courts  *,  "  one  appointment  only 

leemed  necessary,  for  proceeding  in  the  taxation  of  an  at- 

biU." 

King's  Bench,  when  the  defendant  applies  to  set  off  the  Attorney'!  lien, 

costs  in  one  action  against  those  in  another,  the  court  in  j^^^™ 

rill  not  suffer  it  to  be  done,  until  the  attorney's  bill,  for  bu-  or  costs. 

>ne  in  the  cause  wherein  he  was  concerned,  be  first  dis- 

':  But  it  was  otherwise  in  the  Common  Pleas,  where  the 

8  lien  for  costs  was  held  to  be  subject  to  the  equitable 

at  existed  between  the  parties  in  the  cause  * :  And,  in  the 


;  and  at  to  the  mode  in  which 

r*s  certificate  for  costs,  under 

tatttte,  should  refer  to  the  re- 

sxanrinera  appointed  to  tax  those 

Lib, 

n  v.  Dundas,  3  Bing.  N.  R. 

B.8ame,  id.  180. 
C.  P.  7  Ed.  656,  7 ;   and  see 
9  Ed.  335. 

8  W.  IV.  rag.  I.  $  91.  SBarn. 
•    8  Bing.  308,  3.     8  Cromp. 

38  Geo.  III.  K.  B.  4  Durnf. 

X  P.  7  Ed.  657;  andseeTidd 

1336.660. 

8  W.IV.  rtg.  I.  §98.  3 Barn. & 


Ad.  388.  8  Bing.  303.  8  Cromp.  &  J.  195. 

»  Mitchell  v.  Oldfidd,  4  Durnf.  &  E. 
183, 4,  Handle  p.  Fuller,  6  Durnf.  &  E. 
456.  Glaister  v.  Hewer,  8  Durnf.  &  E. 
70.  Middleton  v.  HiU,  1  Maule  &  &  840. 
Symonds  v.  Mills,  8  Taunt.  586. 

1  Thrustout  d.  Barnes  v.  Crafter,  8  Blac 
Rep,  886.  Say.  Costs,  854.  S.C.  Schoole 
v.  Noble,  1  H.  Blac  83.  Nunez  v.  Modi- 
ghani,  id.  817.  Vaughan  v.  Davies,  8  H. 
Blac.  440.  Dennie  v.  Elliott,  id.  587. 
Hallv.  Odyv8Bos.&P.  88.  Emdinv. 
Darley,  1  New  Rep.  &  P.  88.  Brown 
v.  Sayce,  4  Taunt  880.  Symonds  v. 
Mills,  8  Taunt.  586.  Lomas  v.  Mellor,  6 
Moore,  95.  Webber  v.  Nicholas,  4  Bing. 
16.  18  Moore,  87.  S.  C.  Bridges  v. 
Smyth,  8  Bing.  89. 
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King's  Bench,  it  was  holden,  that  the  attorney  had  a  lien  on  the 
judgment  obtained  by  his  client  against  the  opposite  party,  to  the 
extent  of  his  costs  of  that  cause  only*;  and  the  plaintiff,  in  that 
court,  might  have  set  off  interlocutory  costs  in  the  same  cause,  pay- 
able by  him  to  the  defendant,  against  the  debt  and  coats  recovered 
by  him  on  the  final  result  of  the  cause,  notwithstanding  the  objec- 
tion of  the  defendant's  attorney,  on  the  ground  of  his  lien,  which 
only  attached  on  the  general  result  of  the  costs,  &c.  of  the  came*. 
But  now,  by  a  general  rule  of  all  the  courts c,  "  no  Bet  off  of  da- 
mages or  costs  between  parties  shall  be  allowed,  to  the  prejudice  of 
the  attorney's  lien  for  costs,  in  the  particular  suit  against  which  the 
set  off  is  sought ;  provided  nevertheless,  that  interlocutory  costo  ■ 
the  same  suit,  awarded  to  the  adverse  party,  may  be  deducted." 
This  rule  gives  the  attorney  a  lien  on  a  judgment  obtained  by  \m 
for  his  costs,  as  between  attorney  and  client d.    And  no  set  off  of 
judgments  will  be  allowed,  even  though  they  arise  out  of  the  asae 
award,  without  satisfying  the  attorney's  lien  *.     So  where,  upoa  a 
reference  of  two  causes,  damages  in  the  first  were  ordered  by  A» 
award  to  be  set  off  against  costs  in  the  second,  the  court  held  thai 
this  could  only  be  done,  subject  to  the  lien  of  the  plaintiff's  attorney 
in  the  first  cause,  for  his  costs f.     But  the  above  rule  only  applies  to 
cases  of  setting  off  costs  between  adverse  parties ;  and  therefore* 
where  there  are  several  defendants,  and  some  succeed  and  some  do  not, 
the  unsuccessful  defendants  may  set  off  the  costs  due  to  the  succesafbl 
one,  notwithstanding  the  effect  of  it  would  be,  to  deprive  the  attor- 
ney of  his  lien  *. 


*  Stephens  v.  Weston,  3  Barn.  &  C. 
585.  5  DowL  &R.  899.  S.  C.  4  Bing.  17. 
S.  C.  cited.  Watson  v.  Maskell,  1  Scott, 
286.     1  Bing.  N.  R.  366.  S.  C. 

b  Howell  v.  Harding,  8  East,  862. 
Lang  v.  Webber,  1  Price,  875. ;  and  see 
Doe  d.  Dangerfield  v.  AUsop,  9  Barn.  & 
C.  760.    Tidd  Prac.  9  Ed.  889.  992. 

e  R.  H.  2  W.  IV.  reg.  I.  §  98.  8 
Barn.  &  Ad.  888.  2  Cromp.  &  J.  195. 
and  see  Doe  d.  Hope  v.  Carter,  1  Moore 
&  S.  516.  8  Bing.  880.  1  DowL  Rep. 
269.  S.  C 

d  Watson  v.  Mascall,  (or  Maskell,) 
S  DowL  Rep.  638.  1  Scott,  658.  1 
Bing.  N.  R.  727.      1  Hodges,  73.  S.  C 


*  Domett  v.  Helyer,  2  DowL  Rep.  MO- 
8  Leg.  Obs.  847.  S.  C. 

f  Cowell  v.  Betteley,  10  Bing.  4S2.  4 
Moore  &  S.  265.  2  DowL  Rep.  780.  &  & 
and  see  Cadle  (or  Caddeil)  «.  Smart,  1 
Tyr.  &  G.  475.  4  DowL  Rep.  760.  1* 
Leg.  Obs.  198,  9.  S.  C.  Doe  d.  Swiato* 
v.  Sinclair,  3  Scott,  42.  5  DowL  Rep.  26- 
12  Leg.  Obs.  322,8.  S.  C. 

'  George  v.  Elston,  1  Bing.  N.  B. 
518.  1  Scott,  518.  1  Hodges,  68.  9 
DowL  Rep.  419.  9  Leg.  Obs.  414.  S.  C 
and  see  Lees  v.  Kendall,  (or  Reffitt,)5Ner. 
&  M.  840.  3  Ad.  &  E.  707.  1  Har. 
&  W.  316.  S.  C 


CHAP.  XV. 


Of  the  Proceedings  in  Actions  against  Prisoners,  in 
Custody  of  the  Sheriff,  8fc. ;  and  of  the  Marshal 
of  the  King's  Bench,  or  Warden  of  the  Fleet 
Prison  :  and  of  the  Relief  of  Debtors,  in  Exe- 
cution for  Small  Debts,  8fc. 

OISONERS  in  general  may  be  considered  as  they  are  in  custody  Prisoners  con- 
on  a  civil  or  criminal  account ;  and  on  a  civil  account,  they  are  either  c^ody^oiTcivil 
taken  or  detained  in  custody  of  the  sheriff,  &c.  on  mesne  process  be-  or  criminal  ac- 
fore,  or  final  process  after  judgment ;  or  they  are  committed  to  the 
castody  of  the  marshal  of  the  King's  Bench,  or  warden  of  the  Fleet 
prison,  on  a  cepi  corpus*,  or  habeas  corpus,  or  surrender  in  discharge 
of  bail. 

The  proceedings  against  prisoners  are  either  by  the  same  plaintiff,   Proceedings 
it  whose  suit  they  were  originally  taken  or  detained  in  custody,  for  *S nt ifiE  ot  ""^ 
the  cause  of  action  expressed  in  the  process,  which  are  in  continuance  third  person, 
of  the  action  already  brought,  or  for  a  different  cause,  which  requires 
toe  bringing  of  a  new  action ;  or  they  are  by  a  third  person.     In  the 
present  Chapter,  it  is  intended  to  consider  the  alterations  which  have 
been  made  in  such  proceedings,  by  recent  statutes,  rules  of  court, 
^judicial  decisions ;  with  the  relief  of  prisoners  in  execution  for 
•Hall  debts,  by  the  statute  48  Geo.  III.  c.  123.  &c.  It  has  been  already  Mode  of  pro- 
lewik,  that  when  the  defendant  is  arrested  on  the  capias,  he  is  either  prisoners!^*"18 
uncharged  out  of  custody,  upon  giving  bail  to  the  sheriff,  or  an  at-  custody  of  she- 
toney's  undertaking  to  cause  special  bail  to  be  put  in  for  him  accord* 

•  

^  to  the  exigency  of  the  writ,  or  on  depositing  in  the  sheriff's 
bods,  the  sum  indorsed  thereon,  together  with  ten  pounds  in  addi- 
tion, to  answer  costs,  &c.  on  the  statute  43  Geo.  III.  c.  46.  §  2 ;  or 
he  remains  in  custody,  or  escapes,  or  is  rescued,  &c. 

By  the  uniformity  of  process  actc,  "if  a  defendant  be  taken  or  Time  for  dtcltr- 
u  charged  in  custody  of  the  sheriff,  upon  the  writ  of  capias   and  im-  IDg  a8aJn,t- 

*  Stanoard  v.  Fleet,  Barjies,  392.  and  b  Ante,  130. 

■eeTidd  Free.  9  Ed.  34).  c  2  W.  IV.  c.  39.  §  -L 
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OF   THE   PROCEEDINGS 


Beginning  of 
declaration. 

Three  copies 
formerly  neces- 
sary. 


"  prisoned  for  want  of  sureties  for  his  appearance  thereto,  the  plain- 
"  tiff  in  such  process  may,  before  the  end  of  the  next  term  after  the 
"  detainer  or  arrest  of  such  defendant,  declare  against  such  defend- 
"  ant,  and  proceed  thereon,  in  the  manner,  and  according  to  the  dr 
"  rections  of  the  statute  4  &  5  W.  &  M.  c.  21."»    And  accordingly, 

i 

in  the  notice  or  warning,  to  be  written  under  or  indorsed  on  die 
writ,  it  is  stated  that  if  a  defendant,  being  in  custody,  shall  be  de- 
tained on  that  writ,  or  if  a  defendant,  being  arrested  thereon,  shall  go 
to  prison  for  want  of  bail,  the  plaintiff  may  declare  against  any  such 
defendant,  before  the  end  of  the  term  next  after  such  detainer  or 
arrest,  and  proceed  thereon  to  judgment  and  execution b.  And,  byt 
general  rule  of  all  the  courts6,  it  is  declared  and  ordered,  that 
"  in  all  cases  in  which  a  defendant  shall  have  been,  ox  shall  be  de- 
tained in  prison,  on  any  writ  of  capias  or  detainer  y  under  the  statute 
2  W.  IV.  c.  39.,  or,  being  arrested  thereon,  shall  go  to  prison  for 
want  of  bail,  and  in  all  cases  in  which  he  shall  have  been,  or  shall  be 
rendered  to  prison,  before  declaration,  on  any  such  process,  the  plain- 
tiff in  such  process  shall  declare  against  such  defendant,  before  the 
end  of  the  next  term  after  such  arrest  or  detainer,  or  render  and  no- 
tice  thereof;  otherwise  such  defendant  shall  be  entitled  to  be  die- 
charged  from  such  arrest  or  detainer,  upon  entering  an  appearance 
according  to  the  form  set  forth  in  the  aforesaid  statute  2  W.  IV.  c$» 
Sched.  No.  2.,  unless  further  time  to  declare  shall  have  been  given  to 
such  plaintiff,  by  rule  of  court,  or  order  of  a  judge." 

The  declaration  against  a  prisoner  in  custody  of  the  sheriff,  &c 
begins  by  stating  him  to  be  in  such  custody41:  And  it  was  formerly 
necessary,  in  the  King's  Bench,  when  the  defendant  was  in  custody  of 
the  sheriff,  &c.  to  make  three  copies  of  the  declaration ;  one  to  be 
delivered  to  the  defendant,  or  left  for  him  with  the  gaoler  or  turn- 
key ;  another,  to  be  annexed  to  the  original  affidavit  of  such  delivery, 
and  filed  with  the  clerk  of  the  rules ;  and  a  third,  to  be  annexed 
to  an  office  copy  of  such  affidavit :  on  which  latter  copy  a  rule 
was  given,  with  the  clerk  of  the  rules,  for  the  defendant  to  ap- 
pear and  plead ;  and  in  default  thereof,  judgment  might  have  been 


»  2  W.  IV.  c.  89.  §  4.  And  for  the 
mode  of  proceeding  in  actions  against  pri- 
soners in  custody  of  the  sheriff,  &c.  pre- 
vious to  the  plea,  sec  Tidd  Prac.  9  Ed. 
34-1,  &c;  and  subsequent  to  the  plea,  id. 
360,  &c. 

b  Sched.  to  itat.  2  W.  IV.  c.  39.   No. 


4.     Append,  to  Tidd  Sup.  1838,  jv  27*- 
c  R.  T.  3  W.  IV.  reg.  I.    5  Btm.  » 

Ad.  467.     2  Nev.  &  M.  287.    10  Brag- 

153.     3  Moore  &  S.  559,  60.    1  Cromp. 

&  M.  865.     S  Tyr.  Rep.  985.    2  Dowl 

Rep.  211,  12. 

d  Append,  to  Tidd  Sup.  1833,  p.  285. 
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jned  *.     In  the  Common  Pleas,  the  production  of  a  copy  of  the  af- 

<mit  to  the  prothonotary  being  dispensed  with  b,  it  was  only  neces- 

ry  to  have  two  copies  of  the  declaration,  one  to  be  delivered  to  the 

fendant,  or  left  for  him  with  the  gaoler  or  turnkey,  and  the  other 

be  annexed  to  an  affidavit  of  such  delivery ;  upon  which  latter 

py,  the  secondary  would  have  given  a  rule  for  the  defendant  to  ap- 

ar  and  plead.     And  now,  by  a  general  rule  of  all  the  courts c,  Two  copies  only 

irhen  the  plaintiff  declares  against  a  prisoner,  it  shall  not  be  ne-  now  rw*u,red' 

wary  to  make  more  than  two  copies  of  the  declaration,  of  which 

*  shall  be  served,  and  another  filed,  with  an  affidavit  of  service d; 
wn  the  office  copy  of  which  affidavit  a  rule  to  plead  may  be  given." 

The  mode  of  charging  a  defendant  in  actual  custody  of  the  she-  Mode  of  pro- 

f,&c  by  the  same  plaintiff  for  a  different  cause  of  action,  or  by  a  ce?dmgagfu>at 

tri  person,  when  the  cause  of  action  is  of  a  bailable  nature,  is  by  custody  of  she- 

iking  an  affidavit  thereof,  and  suing  out  a  writ  of  capias,  in  the  pontiff  for  T^ 

rm  directed  by  the  statute  2  W.  IV.  c  39. e  and  leaving  it  at  the  different  cause 

erilTs  office ;  but  if  the  cause  of  action  be  not  bailable,  the  same  a  third  person. 

lintiff,  or  a  third  person,  may  proceed  against  the  defendant,  as 

be  were  at  large,  by  serving  him  with  a  copy  of  a  writ  of  sum- 

»ff. 

The  principal  alteration  which  has  been  made  respecting  pri-  Prisoners  in 

oen,  is  as  to  the  mode  of  detaining  them  in  custody  of  the  mar-  ^Jf^uJ 

*1  of  the  King's  Bench,  or  warden  of  the  Fleet  prison.     In  the  warden. 

Dg*8  Bench,   when   the    defendant  was   committed   to    the  cus-  Ancient  mode  of 

Jt  of  the  marshal,  on  a  bill  of  Middlesex  or  latitat,  &c.  or  on  an  ^"Jfn**!r,n 

'  '  '  custody  of  mar- 

hckment  of  privilege,  the  plaintiff,  in  order  to  detain  him,  must  for-  ahal,  in  K.  B. 

riy  have  filed  a  bill  against  him,  as  a  prisoner  of  the  court,  with 

t  clerk  of  the  declarations  in  the  King's  Bench  office,  and  delivered 

*py  of  it  to  the  defendant,  or  turnkey,  at  the  King's  Bench  pri- 

■A    In  the  Common  Pleas  and  Exchequer,  when  the  defendant  In  custody  of 

warden  in  P   P 

•  t  prisoner  in  custody  of  the  warden  of  the  Fleet,  it  was  formerly  tnd  Exchequer." 
fcttary  to  bring  him  up,  by  habeas  corpus,  to  the  bar  of  the  court, 

order  to  charge  him  with  a  declaration,  at  the  suit  of  the  plaintiff11 : 

R.  E.  5  W.  &M.  reg.  8.  §2.  (6.)  Douglas,  1  Durn£  &  £.  192.     Culme  v. 

B.  tad  see  Tidd  Prac.  9  Ed.  344,  5.  Dingle,  Barnes,  892,  3.    Tidd  Prac.  9 

Imp,  G  P.  7  Ed.  666.  672.  Ed.    346 ;   but   see    Pryme   v.  Moore, 

B.H.  2  W.  IV.  reg.  1.  §  36.    3  Barnes,  392. 

l  &  Ad.  879.      8  Bug.  293.      2  '  Tidd  Prac.  9  Ed.  353,  4. 

■p.  &  J.  178.  *  Id.  366.     And  for  the  mode  of  pro. 

Append,  to  Tidd  Sup.  1838,  p.  289,  ceeding  in   actions  against  prisoners  in 

custody  of  the  marshal  or  warden,  before 

f  4.  the  uniformity  of  process  act,  see  Tidd 

tfiife,  65,  6. ;  and  see  Robertson  v.  Prac.  9  Ed.  353,  &c.  360,  &c. 
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Present  mode  of 
detaining,  incus- 
tody  of  marshal 
or  warden. 


Writ  of  detainer. 


Direction,  and 
form  of  writ. 


Indorsements 
thereon. 

Copy  of  writ, 
and  indorse- 
ments, to  be  de- 
livered to  mar- 


But  this  latter  mode  of  proceeding  was  dispensed  with,  by  the  8  &  9 
W.  III.  c.  27.  §  13.  "  for  the  more  easy  and  quick  obtaining  of  judg- 
ment, against  prisoners  in  the  Fleet**  And  now,  by  the  £  W.  IV.  c 
39.  §  8.  "  when  it  shall  be  intended  to  detain,  in  any  personal  action, 
"  any  person,  being  in  the  custody  of  the  marshal  of  the  marnhalxi 
"  of  the  court  of  King's  Bench,  or  of  the  warden  of  the  Fleet  proo* 
"  the  process  of  detainer  shall  be  according  to  the  form  of  the  writ 
"  of  detainer,  contained  in  the  schedule  to  that  act,  and  mailed 
"No.  5."» 

This  writ  is  issued,  on  a  proper  precipe  b,and  directed  to  the  nsnU 
of  the  King's  Bench,  or  warden  of  the  Fleet  prison  c ;  commaodiBg 
him,  that  he  detain  the  defendant,  if  he  shall  be  found  in  his  custody, 
at  the  delivery  thereof  to  him ;  and  him  safely  keep,  in  an  action  m 
promises,  {or,  of  debt,  &c.  as  the  case  may  bef)  at  the  suit  of  A* 
plaintiff,  until  he  shall  be  lawfully  discharged  from  his  custodf': 
and  that,  on  receipt  thereof,  the  said  marshal,  or  warden,  do  wan  A* 
defendant,  by  serving  a  copy  thereof  on  him,  that  within  eight  days 
after  service  of  such  copy,  inclusive  of  the  day  of  such  service,  be  di 
cause  special  bail  to  be  put  in  for  him,  in  the  court  in  which  be  h 
sued,  to  the  said  action ;  and  that,  in  default  of  his  so  doing,  At 
plaintiff  may  declare  against  him,  before  the  end  of  the  term  serf 
after  his  detainer,  and  proceed  thereon  to  judgment  and  execution*: 
and  further  commanding  the  marshal  or  warden,  that  immediately 
after  the  service  thereof,  he  do  return  the  writ,  or  a  copy  thereof,  to 
the  said  court,  together  with  the  day  of  the  service  thereof."6  Tb* 
form  of  the  writ  of  detainer  must  be  strictly  pursued :  and  therefore, 
where  it  was  directed  to  "  the  marshal  of  our  prison  of  the  marshal- 
sea,"  instead  of  "  the  marshal  of  the  marshalsea  of  our  court  befort 
us,"  the  court  set  it  aside  d. 

The  writ  of  detainer  is  required  to  be  indorsed,  in  the  same  mas- 
ner  as  the  writ  of  capias e ;  but  not  to  contain  the  warning  on  thai 
writ f :  And  "  a  copy  of  such  process,  and  of  all  indorsements 
"  thereon,  shall  be  delivered,  together  with  such  process,  to  the  said 
"  marshal  or  warden,  to  whom  the  same  shall  be  directed,  and  who 


a  Append,  to  Tidd  Sup.  1838,  p.  288, 
9. 

b  Id.  288. 

c  Sched.  to  stat.  2  W.  IV.  c  89.  No. 
5.  Append,  to  Tidd  Sup.  1888,  p.  288, 
9.  And  for  decisions  on  the  writ  of  de- 
tainer, &c.  see  9  Leg.  Obs.  226,  7. 

6  Storr  v.  Mount,  2  DowL  Rep.  417. 
f  Leg.  Obs.  301.  S.  C.  per  LittUdalc,  J. 


•  Sched.  to  stat.  2  W.  IV.  c  »  H* 
4.  Append,  to  Tidd  Sup.  1883,  pp.  *?*- 
277 ;  and  see  Jones  ».  Price,  2  Dowl  for* 
410.  8  Leg.  Obs.  59.  S.  C  &&* 
v.  Sheppard,  4  Dowl.  Rep.  577.  11  If 
Obs.  498.  S.  C. 

'  Sched.  to  stat.  2  W.  IV.  c.  S&  N* 
6.     Append,  to  Tidd  Sup.  18SS,  p.  ** 
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M  shall  forthwith  serve  such  copy  upon  the  defendant  personally,  or  thai,  or  warden ; 
"leave  the  same  at  his  room,  lodging,  or  other  place  of  abode;   Uondefendta" 

*  which  process  may  issue  from  either  of  the  superior  courts  of  law 

"  at  Westminster ;  and  the  declaration  thereupon  shall  and  may  allege  Declaration,  and 
"  die  prisoner  to  be  in  the  custody  of  the  said  marshal  or  warden,  as  {Jj^!^ll>s> 

*  the  fact  may  be  * ;  and  the  proceedings  shall  be  as  against  prisoners 

*  m  the  custody  of  the  sheriff b,  unless  otherwise  ordered  by  some 

*  role  to  be  made  by  the  judges  of  the  said  courts."  c   By  this  clause,  Writ  may  issue 

frrtm  f    P     ♦/» 

s  appears  that  the  writ  of  detainer  may  issue  from  either  of  the  su-  mMn^a\  0'r  from 
prior  courts  of  law  at  Westminster :  and  as  the  declaration  there-   K*  B.  to  warden. 
■on  may  allege  the  prisoner  to  be  in  custody  of  the  marshal  or 
parden,  as  the  fact  may  be,  and  the  proceedings  shall  be  as  against 

Ere  in  custody  of  the  sheriff,  &c.  it  has  been  determined,  that 
it  of  Common  Pleas  may  issue  a  writ  of  detainer,  directed  to 
rshal  of  the  King's  Bench d ;  or  the  court  of  King's  Bench 
such  writ,  directed  to  the  warden  of  the  Fleet  prison  * :  and 
ii  not  necessary,  in  either  case,  to  bring  up  the  prisoner  by  habeas 
f,  into  the  court  from  which  the  writ  issued,  in  order  to  charge 
with  a  declaration.     But  a  plaintiff  having  lodged  a  writ  of 
with  the  marshal,  cannot,  after  having  discovered  it  to  be 
,  consider  it  as  a  nullity,  and  issue  a  fresh  writs. 
.The  mode  of  charging  the  defendant  in  the  actual  custody  of  the  Mode  of  pro- 
or  warden,  by  the  same  plaintiff  for  a  different  cause  of  action,  pns^Mr^cwu 
by  a  third  person,  when  the  cause  of  action  is  of  a  bailable  nature,  tody  of  marshal 
by  making  an  affidavit  thereof,  and  suing  out  a  writ  of  detainer,  tame  plaintiff; 

proceeding  thereon,  as  before  directed  h.      But,  if  the  cause  of  for  a  aWerent 
*  °  ...  cause  of  action, 

be  not  bailable,  the  same  plaintiff,  or  a  third  person,  may  sue  or  by  a  third 

a  writ  of  summons,  and  serve  the  defendant  with  a  copy  of  it,  as  Per,OD* 
ordinary  cases1. 

L  Hie  declaration  against  a  prisoner,  in  custody  of  the  marshal  or  Beginning  of 

garden,  begins  by  stating  him  to  be  in  such  custody  k :  And,  by  a  late  ^n^'lS^ne, 

*  Append,  to  Tidd  Sup.  1888.  p.  291.  Bench,  or  warden  of  the  Fleet  prison,  see 
»  For  these  proceedings,  see  Tidd  Prac.  Tidd  Prac.  9  Ed.  847,  Ac  And  for  the 
%L  541,  &c  860,  &c  Ante,  188,  &c  proceedings  on  the  removal  of  prisoners  to 
4  Stat.  2  W.  IV.  c.  89.  §  8.  the  King's  Bench  or  Fleet  prison,  before 

*  ItHlard  v.  Mfflman,  8  Moore  &  S.  or  after  declaration,  see  id.  849,  60. 

1    2  DowL  Rep.  728.  S.  C  *  Gadderer  r.  Sheppard,  4  Dowl.  Rep. 

*  Harnett*  Harris,  2  DowL  Rep.  186.       577.     11  Leg.  Obs.  498.  S.  C 

Leg.  Obs.  286.  &  C  and  see  Chapm.  h  Ante,  186.  Tidd  Prac.  9  Ed.  357,&c 

.B.  2  Addend*  118.  Athert  Pr.  29,  &c.  '  Ante,  66,  6.  186.  Tidd  Prac  9 Ed. 

*  Am  to  the  writ  of  habeas  corpus,  and       846.  - 

»t  of  mooring  prisoners  under  it,  *  Append,  to  Tidd  Sup.  1888,  p.  289. 

jm  Ike  custody  of  the  sheriff;  &c.  into      and  see  Barnett  v.  Harris,  2  Dowl.  Rep. 
e  custody  of  the  marshal  of  the  King's       186.  6  Leg.  Obs.  286.  S.  C. 
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in  custody  of 
marshal,  or 
warden. 

Time  for  plead- 
ing, in  actions 
against  pri- 
soners. 

Rule  to  plead. 


Demand  of  plea. 


Prisoner  in  cus- 
tody on  criminal 
account*  not 
chargeable  in 
civil  action, 
without  leave. 


rule  of  all  the  courts  »,  it  is  ordered,  that  "  in  all  actions  against  pri- 
soners in  the  custody  of  the  marshal  of  the  marshalsea,  or  of  the 
warden  of  the  Fleet,  or  of  the  sheriff,  the  defendant  shall  plead  to 
the  declaration  at  the  same  time,  in  the  same  manner,  and  under  the 
same  rules,  as  in  actions  against  defendants  who  are  not  in  custody." 
Where  a  prisoner  has  been  served  with  a  rule  to  plead,  it  is  unnecer 
sary  to  indorse  a  notice  to  plead  on  the  declaration  b;  and  thewat 
of  a  rule  to  plead  is  waived,  by  the  defendant's  taking  out  a  summon! 
for  time  to  plead0.  A  demand  of  plea  is  necessary,  when  the  de- 
fendant is  in  custody  of  the  marshal  of  the  King's  Bench  prim'; 
which  demand  may  be  made  at  the  time  of  delivering  the  deckn* 
tion  e :  but  when  the  defendant  is  in  custody  of  the  warden  of  tk 
Fleet,  a  demand  of  plea  is  in  general  unnecessary  f.  ^ 

It  should  be  observed,  however,  that  neither  the  plaintiff,  nor  a  dud 
person,  can  charge  a  prisoner  with  a  declaration,  or  execution  «,  in  a  eat 
action,  when  he  is  in  custody  of  the  sheriff,  or  of  the  marshal  or  wtrdes, 
or  in  any  other  custody,  on  a  criminal  account,  without  leave  of  Aff 
court h,  or  a  judge ;  and  a  prisoner  in  custody  on  an  attachment  for  l 
contempt,  is  holden  to  be  a  prisoner  in  custody  on  a  criminal  accoafti 
within  the  meaning  of  this  rule  * ;  though  if  he  accept  a  declarstioii 
and  suffer  judgment  to  go  against  him  without  complaining,  he  hi 
waived  the  advantage  which  he  might  have  taken  of  the  irregularity, 
and  shall  be  bound  by  itk.  And  where  one  of  two  defendants  walk 
custody  of  the  marshal  on  a  criminal  charge,  the  court  of  King** 
Bench  allowed  him  to  be  brought  up  on  a  habeas  corpus  ad  rape* 
dendum,  to  be  charged  with  a  declaration K     The  proper  mode  of 


*  R.  T.  3  W.  IV.  reg.  2.  5  Barn.  & 
Ad.  467.  2  Nev.  &  M.  288.  10  Bing. 
153,  4.  1  Cromp.  &  M.  865,  6.  2 
Dowl.  Rep.  212. 

b  Clementson  v.  Williamson,  1  Bing. 
N.  R.  356.     1  Scott,  267.  S.  C. 

c  Nugee  v.  M'Donell,  S  Dowl.  Rep. 
579.     10  Leg.  Obs.  109.  S.  C. 

«  Rose  v.  Christfield,  1  Durnf.  &  E. 
591. 

*  Rundell  v.  Champneys,  1  Dowl.  &  R. 
186.  R.  H.  2  W.  IV.  reg.  l.§  43.  3 
Barn.  &  Ad.  379.  8  Bing.  294.  2 
Cromp.  &  J.  180. 

'  Imp.  C.  P.  7  Ed.  231.  677.  but 
see  Davies  v.  Chippendale,  2  Bos.  &  P. 


367. 

■  Pletwood  v.  Turty,  Pr.  Reg.  SJ5. 

*  Billing's  case,  T.  Raym.  58.  1  SdL 
90.  S.  C.  Rex  t/.  Jackson,  I  Lev.  IH 
1  Sid.  154.  S.  C.  Bacon's  case,  1  !*• 
146.  Crackall  t/.  Thompson,  1  SsflcSH 
R.  T.  2  Geo,  I.  (a.)  Goodman  9,  — -"» 
1  Dowl.  Rep.  128.  3  Leg.  Obs.  Stt  *■ 
S.  C.  jxr  LiUledale,  J. 

1  Allgood  v.  Howard,  Cas.Pr.fcP. 
27.     Pletwood  v.  Turty,  Pr.  Reg.  «*• 

k  Pepper  t;.  Bawden,  Cas.  Pr.  C  P- 
31.  and  see  Rose  v.  Christfield,  1  Thd 
&  £.  591.  Williams  v.  Scudaoo*  1 
Chit.  R.  386.  Tidd  Prac  9  Ed.  345. 

1  Ess  (or  Williams)  v.  Smith,  S  Tyr. 
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charging  a  defendant,  who  is  a  prisoner  in  custody  of  the  marshal, 
with  an  attachment,  is  by  lodging  the  attachment  with  the  sheriff,  who 
will  take  the  defendant  thereon,  as  soon  as  he  is  out  of  the  custody  of 
tbe  marshal  *. 

There  was  formerly  a  distinction  between  the  rules  of  the  King's  Time  for  pro- 
Imeh  and  Common  Pleas,  as  to  the  time  allowed  for  proceeding  to  0r  final  iudg-  ' 
feU  or  final  judgment,  against  prisoners :  In  the  former  court,  it  was  me?t»  "^  exe- 
■fsjred  that  the  plaintiff  should  proceed  to  trial  or  final  judgment,  prisoners. 
■ftfcin  three  terms  inclusive  after  declaration,  and  should  cause  the 
Mndant  to  be  charged  in  execution,  within  two  terms  inclusive  after 
flrii  trial  or  judgment,  of  which  the  term,  in  or  after  which  the  trial 
km  had,  was  reckoned  as  one b.     In  the  Common  Pleas,  no  notice 
■at  taken  of  the  trial;  the  rule  c  being,  that  the  plaintiff  should  proceed 
kftdgmenty  within  three  terms  inclusive  after  declaration,  and  charge 
pi  defendant  in  execution,  within  two  terms  inclusive  after  judgment 
him  d :  But,  by  a  general  rule  of  all  the  courts  *,  <(  the  plain- 
rshall  proceed  to  trial,  or  final  judgment,  against  a  prisoner,  within 
terms  inclusive  after  declaration  ;  and  shall  cause  the  defendant 
fc  charged  in  execution  within  two  terms  inclusive  after  such  trial 
it ;  of  which  the  term  in  or  after  which  the  trial  was  had 
be  reckoned  one."     On  this  rule,  where  it  appeared  that  the 
in  the  third  term  inclusive  after  the  declaration,  had  given 
of  trial,  and  set  his  cause  down,  but  it  did  not  come  on  either 
sittings  during  or  after  the  term,  it  was  holden  that  as  the 
had  done  all  in  his  power  to  proceed  to  trial,  within  the  time 
ribed  by  the  rule,  the  defendant  was  not  supersedeable f.     In  To  charge  de- 
fer to  charge  a  defendant  in  execution,  in  the  King's  Bench,  the  S^V^SJ. 
toeeedings  must  formerly  have  been  entered  of  record,  and  the  judg-  tags  need  not 
tat  roll  docketed  and  filed*:  But,  by  a  general  rule  of  all  the  „£& 
Hjrtsb,  "  in  order  to  charge  a  defendant  in  execution,  it  shall  not  be 
that  the  proceedings  be  entered  of  record." 


ap,  868.     1  DowL  Rep.  70S.    6  Leg. 

BK.18LS.C. 

•  Bother  9.  Simms,  4  DowL  Rep. 
&  2  Cromp.  M.  &  R.  392.  11  Leg. 
8*90,81.  &  a 

•  Hestoa  «.  Whisker,  4  East,  849. 

•  B.  K.  9  Geo.  I.  C.  P. 
«  TUd  Pmc.  9  Ed.  862. 

c  B.  H.  2  W.  IV.  reg.   1.  J   85.     8 
am.  &  Ad.  886.    8  Bing.  300,  301.    2 
flosnp.  et  Jm  192. 
'  Mjcn  *  Cooper,  2  Donl.  Rep.  428. 


8  Leg.  Obs.  189,  40.  S.  C.  ;*r  Uuledak, 
J. 

*  Imp.  K.  B.  10  Ed.  619.  and  see 
Tidd  Prac.  9  Ed.  868. 

"R.E2W.  IV.  reg.  L  §  96.  8 
Barn.  &  Ad.  888.  8  Bing.  808.  2 
Cromp.  &  J.  195;  and  seeDeemerv. 
Brooker,  1  Har.  &  W.  206.  8  DowL 
Rep.  576.  10  Leg.  Obs.  76.  S.  C. 
Chandler  v.  Brougnton,  11  Leg.  Obs. 
174. 
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When  defendant  If  the  declaration  be  not  delivered,  and  an  qffidaoit  thereof  duly 
discharge,  for  made  and  filed,  when  the  defendant  is  in  custody  of  the  sheriff,  &c  or 
plaintiff's  not  de-  jf  fa  plaintiff  do  not  proceed  to  trial,  or  final  judgment,  or  cause  tk 

claring,  occ.  . 

defendant  to  be  charged  in  execution,  in  due  time,  the  defendant  my 

be  discharged  out  of  custody,  by  writ  of  supersedeas  or  otherwise 

according  to  the  course  of  the  court,  on  entering  an  appearance  nidi 

Order  for  hit       the  proper  officer*.     In  the  King's  Bench,  if  the  plaintiff's  attomj 

discharge.  ^  not  atten(j  Bn^  snew  cauge  against  it,  the  judge  would  have  fit> 

merly  made  an  order  for  the  defendant's  discharge  on  the  first  ss> 
mons,  if  the  application  were  for  not  declaring :  In  the  CoMst-i 
Pleas,  the  order  on  the  first  summons,  if  not  consented  to,  was  <*%  j 
an  order  nt«,  unless  cause  were  shewn  within  six  daysb;  and,*  ! 
either  court,  if  it  were  for  not  proceeding  to  judgment  or  exeestin  , 
in  due  time,  there  must  have  been  three  summonses,  before  the  jtif  ! 
would  have  made  an  order  for  non-attendance ;  and,  in  a  eoai|  j 
cause,  the  order,  on  attendance,  was  not  absolute  in  the  first  instate*  . 
bat  only  an  order  nut,  unless  cause  were  shewn  within  a  limit**  *■»■  ^ 
to  give  the  agent  an  opportunity  of  writing  to  his  client  for  i 
tionse.    But,  by  a  general  rule  of  all  the  courts d,  "  the  order  aft j 
judge  for  the  discharge  of  a  prisoner,  on  the  ground  of  a  plantfcft 
neglect  to  declare,  or  proceed  to  trial  or  final  judgment,  or 
tion,  in  due  time,  may  be  obtained  at  the  return  of  one 
served  two  days  before  it  is  returnable ;  such  order,  in  town 
being  absolute,  and  in  country  causes,  unless  cause  shall  be  steal 
within /our  days,  or  within  such  further  time  as  the  judge  shall  direct" 
Lists  to  be  pre-        The  rules  of  the  court  of  King's  Bench,  of  Trin.  56  e,  and  Mick  it 

o^^er^u?  Geo'  1IL  e'  re(luiring  *e  marshal  to  present  a  list  to  the  judge*,  d 
persedeable,  &c    prisoners  supersedeable,  &c.  were  extended  by  a  general  rule  of  J 

the  courts  f ;  by  which  it  is  ordered,  that  "  the  marshal  of  the  K*fi 
Bench  prison,  and  the  warden  of  the  Fleet,  shall  present  to  the  jodfes 
of  the  courts  of  King's  Bench,  Common  Pleas,  and  Exchequer,  ■ 
their  respective  chambers  at  Westminster,  within  the  first  four  dtp  rf 
every  term,  a  list  of  all  such  prisoners  as  are  supersedeable ;  shewaf 
as  to  what  actions,  and  on  what  account  they  are  so,  and  as  to  whit 
actions,  if  any,  they  still  remain  not  supersedeable."  And,  by  anotb* 
rule  of  all  the  courts  *,  "  if  by  reason  of  any  writ  of  error,  speaJ 

*  Tidd  Prac  9  Ed.  S68.  9  Ed.  367,  8. 

»»  Imp.  C.  P.  7  Ed.  677.  '  R.  H.  2  W.  IV.  rtg.  I.  §  86.  * 

c  Tidd  Prac.  9  Ed.  369.  Barn.   &  Ad.  386.     8  Bing.  SOI.    * 

d  R.  H.  2  W.  IV.  reg.   1.  §  89.    3  Crornp.  &  J.  192,  3. 

Barn.  &  Ad.  387,  8.     8  Bing.  302.     2  8  Id.  §87.    3  Barn.  &  Ad  386,7.  * 

Cromp.  &  J.  194.  Bing.  391,  2.     2  Cromp.  &  J.  19S. 

•  5Maule&S.  522.  and  see  Tidd  Prac. 
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•der  of  the  court,  agreement  of  parties,  or  other  special  matter,  any 
eraon  detained  in  the  actual  custody  of  the  marshal  of  the  King's 
leach  prison,  or  warden  of  the  Fleet,  be  not  entitled  to  a  supersedeas 
r  discharge,  to  which  such  prisoner  would,  according  to  the  general 
ides  and  practice  of  the  court  he  otherwise  entitled,  for  want  of  de- 
ining,  proceeding  to  trial  or  judgment,  or  charging  in  execution, 
aithin  the  times  prescribed  by  such  general  rules  and  practice,  then 
sad  in  every  such  case,  the  plaintiff  or  plaintiffs,  at  whose  suit  such 
(rimer  shall  be  so  detained  in  custody,  shall,  with  all  convenient 
speed,  give  notice  in  writing  of  such  writ  of  error,  special  order, 
agreement,  or  other  special  matter,  to  the  marshal  or  warden,  upon 
man  of  losing  the  right  to  detain  such  prisoner  in  custody,  by  reason 
ef  Men  special  matter;  and  the  marshal  or  warden  shall  forthwith 
lAer  the  receipt  of  such  notice,  cause  the  matter  thereof  to  be  en- 
teral in  the  books  of  the  prison  ;  and  shall  also  present  to  the  judges 
sf  die  respective  courts,  from  time  to  time,  a  list  of  the  prisoners  to 
whom  such  special  matter  shall  relate,  shewing  such  special  matter, 
together  with  the  list  of  the  prisoners  supersedeable." 

By  a  rule  of  Trin.  19  Geo.  III.  K.  B.  "  all  prisoners  who  have  Discharge  of 
Wen,  or  shall  be  in  custody  of  the  marshal,  for  the  space  of  six 
Booths  after  they  are  supersedeable,  although  not  superseded,  shall  be 
fathwith  discharged  out  of  the  King's  Bench  prison,  as  to  all  such 
actions  in  which  they  have  been,  or  shall  be  supersedeable."  There 
V  also  a  similar  rule  in  the  Common  Pleas  *,  for  discharging  prisoners 
en  of  the  Fleet  prison.  And,  by  a  subsequent  rule  of  all  the  courts b, 
*tfl  prisoners  who  have  been,  or  shall  be  in  the  custody  of  the  mar- 
thai  or  warden,  for  the  space  of  one  calendar  month  after  they  are 
■tpersedeable,  although  not  superseded,  shall  be  forthwith  discharged 
•at  of  the  King's  Bench  or  Fleet  prison,  as  to  all  such  actions  in 
which  they  have  been,  or  shall  be  supersedeable."  This  rule,  however, 
apples  only  to  persons  within  the  walls  of  the  respective  prisons  c. 

For  the  relief  of  debtors,  in  execution  for  small  debt*6,  it  is  enacted  Relief  of  debtors, 

l_.i  .  *«  ^        ttt  is**     Ai    ^   it    n  •  •        *n  execution  for 

»y the  statute  48  Geo.  III.  c.  123.  that  "all  persons  m  execution  small  debts,  on 

•  R.  H.  6  &  7  Geo.  IV.  C  P.  11  &c.  888,  &c.     It  is  observable,  however, 

Jfeore,  882.     8  Bing.  442.  and  see  Tidd  that  the  discharge  of  insolvent  debtors,  on 

Aae.  9  Ed.  868.  their  own  petition,  under  the  Lords'  act, 

k  R.  H.  2  W.   IV.  reg.  I.  §  88.    S  seems  to  be  now  transferred   from    the 

Btm.  &  Ad.  887.  8  Bing.  302.  2  Cramp,  judges  of  the  superior  courts,  to  the  com. 

*  J.  193,  4.  missioners  of  the  court  for  their  relief,  by 

c  8iggers  v.  Brett,  6  Barn.  &  Ad.  456.  the  operation  of  the  statutes  1 1  Geo.  IV. 

<  For  the  relief  which  prisoners  in  exe-  &  1  W.  IV.  c.  88.  §  10.    2  W.   IV.  c. 

oiooo  are  entitled    to   under  the  Lords'  44.  and  6  &  7  W.  IV.  c.  44 ;  though  they 

let,  and  other  acts  for  the  relief  of  insol-  may  still  be  %  brought  up  to  the  superior 

rent  debtors,  see  Tidd  Prac.  9  Ed.   874,  courts,  at  the  instance  of  their  creditors, 
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stat  48  Geo. 
II L  c.  188. 


Deri  rions 
thereon. 


u 


u 


t< 


"  upon  any  judgment,  in  whatsoever  court  the  same  may  ha 

"  obtained,  and  whether  such  court  be  or  be  not  a  court  of 

"  for  any  debt  or  damages  not  exceeding  the  sum  of  twenty 

exclusive  of  the  costs  recovered  by  such  judgment,  and  wl 

have  lain  in  prison  thereupon  for  the  space  of  twelve  sv 

calendar  months,  next  before  the  time  of  their  applicatio 

"  discharged,  as  thereinafter  mentioned,  shall  and  may,  upon  hi 

"  their  application  for  that  purpose,  in  term  time,  made  to  ac 

"  of  his  Majesty's  superior  courts  of  record  at  Westminster 

"  satisfaction  of  such  court,  be  forthwith  discharged  out  of  < 

"  as  to  such  execution,  by  the  rule  or  order  of  such  court :  I 

"  always,  that  in  the  case  of  any  such  application  being  ma 

"  discharged  out  of  execution,  upon  a  judgment  obtained  ii 

"  his  Majesty's  superior  courts  of  record  at  Westminster,  sue 

"  cation  shall  be  made  to  such  one  of  those  courts  only,  when 

"  judgment  shall  have  been  obtained ;  and  that,  whether  the 

"  so  in  execution,  shall  then  be  actually  detained  in  the 

"  prison  of  the  same  court,  or  shall  then  stand  committed  on 

"  corpus,  to  the  gaol  or  prison  of  another  court."  This  statute 

to  persons  in  execution  for  damages,  in  an  action  of  assault  • 

criminal  conversation  b.  And  a  prisoner  was  discharged  undei 

withstanding  he  had  been  previously  brought  up  under  tt 

pulsory  clauses  of  the  Lords'  act,  and  refused  to  deliver  in  a  s 

of  his  effects,  and  in  consequence  been  remanded  c  ;   and,  in 

case,  although  it  appeared  that  he  was  entitled  to  an   annuity 

cient  to  satisfy  the  judgment*1.     But  the  statute  applies  only  i 

of  persons  in  execution  upon  judgments  in  civil  actions  e :  and 

fore,  it  has  been  holden,  that  one  in  custody  on  an  attachn 

nonpayment  of  money  under  twenty  pounds,  found  due  by  an 

made  a  rule  of  court,  is  not  entitled  to  his  discharge  under  il 

where  in  a  suit  for  subtraction  of  tithes,  the  ecclesiastica 

ordered  the  defendant  to  pay  a  sum  less  than  twenty  pour 


under  the  compulsory  clauses  of  the  Lords' 
act  Ante,  24.  and  see  Tidd  Prac.  9  Ed. 
382,  &c. 

a  Winter  v.  Elliot,  1  Ad.  &  E.  24.  3 
Nev.  &  M.  315.  S.  C. 

b  Goodfellow  v.  Robings,  3  Bing.  N. 
R.  1. 

c  Langdon  v.  Rossi  ter,  M'Clel.  6.  13 
Price,  186.  S.  C 

d  Wood  v.  Kelmerdine,  2  Younge  & 
J.  10;   and   see  ex  jtarte  White,  1  Dowl. 


Rep.  66.  2  Leg.  Obs.  379,  60.  S 
Paiiesoji,  J.  Manser  v.  Piercy, 
&  S.  558. 

c  Langdon  v.  Rossiter,  M*C1 
Price,  186.  S.  C. 

f  Rex  v.  Hubbard,  10  Ea 
Lewis  p.  Morland,  2  Barn.  &  . 
and  see  Rex  v.  Dunne,  2  Maule  t 
Rex  v.  Clifford,  8  DowL  &  R.  5 
v.  Evans,  3  Dowl.  Rep.  649. 
Obs.  174.  S.  C. 
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joets ;  and  the  defendant,  not  having  obeyed  the  order,  was  impri- 
toned  under  a  writ  de  contumace  capiendo,  and  having  continued  in 
prison  more  than  twelve  months,  applied  to  be  discharged,  as  a  per- 
son in  execution  upon  a  judgment  for  a  debt  under  twenty  pounds, 
the  court  held,  that  he  was  not  within  the  words  or  spirit  of  the 

Kt*. 

A  defendant  may  be  discharged  out  of  custody,  under  the  above  Further  deci- 
■ct,  where  his  debt  amounts  to  twenty  pounds  precisely b.     And  a 
prion  in  custody  more  than  twelve  months,  for  nominal  damages  in 
la  action  of  ejectment,  not  exceeding  twenty  pounds,  is  entitled  to 
hk  discharge  thereon,  notwithstanding  the  property  recovered  by 
the  ferdict  was  worth  much  more  than  tha£  sum  °.     And  although 
tkmm  for  which  a  defendant  has  remained  twelve  months  in  execution 
exceeds  twenty  pounds,  by  the  one  shilling  damages,  in  an  action  of 
Ut,  he  is  entitled  to  his  discharge ;  the  excess  beyond  that  sum 
being  considered  only  as  constituting  costs,  according  to  the  practice  of 
Aecourt,  and  costs  being  excluded,  by  the  language  of  the  statute,  from 
turning  a  ground  of  further  detention  d.     But  a  defendant  in  execution 
fcr  the  costs  of  an  ejectment,  exceeding  twenty  pounds,  where  the  damages 
itte  one  shilling  only  •,  or  for  non-payment  of  costs  in  ejectment, 
exceeding  twenty  pounds,  pursuant  to  a  rule  of  court,  and  the  Master's 
etiocatur  thereon f,  was  holden  not  to  be  a  person  in  execution  upon 
t  judgment  for  a  debt  or  damages  not  exceeding  twenty  pounds, 
within  the  meaning  of  the  statute ;  and  therefore  not  entitled  to  be 
feeharged  out  of  custody.     So,  where  a  defendant  was  arrested  for  a 
Um  under  twenty  pounds,  and  afterwards  gave  a  warrant  of  attorney 
fir  the  original  debt  and  costs  of  the  action,  which  together  exceeded 
4rt  sum,  under  which  judgment  was  entered  up,  and  he  was  taken  in 
aeration,  the  court  of  Common  Pleas  held,  that  he  was  not  entitled 
to  his  discharge,  under  the  above  statute  ;  as  the  warrant  of  attorney 
Bd  not  appear  to  have  been  improperly  obtained  from  him,  nor  was 
te  in  custody  at  the  time  it  was  given  ff.     And  a  prisoner  charged  in 
Qcecution  for  a  debt  exceeding  twenty  pounds,  is  not  entitled  to  his 
lischarge,  though  the  excess  be  made  up  of  interest,  upon  a  sum 

'  Ex  parte  Kaye,  1  Barn.  &  Ad.  652.  *  Doe  v.  Reynolds,   10  Barn.  &  C 

*  Thornton  v.   King,  4  DowL  Rep.  481. 

tot    11  Leg.  Obf.  366.  S.  C.  per  Pat-  *  Doe  d.  Upton  v.  Benson,  1  DowL 

J.  Rep.  15.      1  Leg.  Obs.  95.  S.  C.  per 


•  Doe  v.  Roe,  1  DowL  Rep.  69.    2  LUtledale,  J. 

t^g.  Obi.  98.  &  C  per  Pattewn,  J.  K  Robinson  v.  Sundell,  6  Moore,  287. 

4  Fogartyo.  Smith,  4  DowL  Rep.  595.       v.  White,  1  DowL  Rep.  19.     1  Leg. 

:  Bar.  &  W.  644.     11  Leg.  Obs.  274.  Obs.  95.  S.  C.  per  LUtledale,  J. ;  and  see 

I  C  per  PaUeson,  J.  S  Moore  &  5.  798.  (a). 
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originally  under  twenty  pounds  *•     A  plaintiff,  who  has  lain  in  prim 
more  than  twelve  months,  under  an  execution  for  the  costs  of  a  nonmit, 
not  amounting  to  twenty  pounds,  was  holden,  in  one  case b,  to  be 
entitled  to  be  discharged  under  the  above  statute;  but  from  a  nib- 
sequent  case,  it  seems,  that  the  act  does  not  apply  to  pUmiifi  k 
execution,  upon  a  judgment  obtained  by  the  defendant c. 
Application  for        In  cases  to  which  the  statute  applies,  the  prisoner  is  entitled,  under 
tonertwhen  and   **>  to  his  discharge  absolutely,  as  a  matter  of  right d  ;  and  he  is  m 
bow  made.  entitled,  although  he  has  been  out  occasionally  on  day  rules,  during  tfcl 

twelve  months0.  With  regard  to  .the  time  of  making  the  application, 
where  a  defendant  was  charged  in  execution  on  the  26th  ofNovemt* 
1830,  for  a  debt  not  exceeding  twenty  pounds,  and  continued  in  print 
until  the  25th  of  November  following,  he  was  holden  to  be  entitled  H 
his  discharge,  under  the  above  statute,  on  that  dayf.  The  rule  HF. 
discharging  him,  in  the  King's  Bench,  was  absolute  in  the  first  m 
stance,  after  due  notice  of  the  application  had  been  given  to  nsj 
plaintiffs:  In  the  Common  Pleas,  it  was  in  the  first  instance only% 
rule  nisi h :  But,  by  a  general  rule  of  all  the  courts !,  "  a  rule  or 
for  the  discharge  of  a  debtor,  who  has  been  detained  in  execute 
year,  for  a  debt  under  twenty  pounds,  may  be  made  absolute  ill 
first  instance,  on  an  affidavit  of  notice  given  ten  days  before 
intended  application;  which  notice  may  be  given  before  the 
expires."  Notice  of  motion,  however,  must  be  given,  or  a  rule  sis 
only  will  be  granted  k:  And,  in  the  Exchequer,  where  a  defendants 
in  custody  of  any  other  officer  than  the  warden  of  the  Fleet,  a  cojf 
of  causes,  certified  by  the  gaoler,  or  verified  by  affidavit,  must  bl 
produced,  on  applying  for  his  discharge  *.  On  an  application  for  Aft 
discharge  of  a  prisoner,  under  the  above  act,  notice  having  been  givtl 
of  his  intention  to  apply  on  the  last  day  of  the  preceding  term,  or 


•  Cooper  v.  Bliss,  S  Moore  &  S.  797. 
2  Dowl.  Rep.  749.  S.  C. 

b  Roylance  v.  Hewling,  S  Maule  &  S. 
282. 

c  Tinmuuth  v.  Taylor,   10  Barn.  &  C. 
114.     5  Man.  &  R.  U.S.  C 

d  Stacey  v.   Fieldsend,    1  Dowl.   Rep. 
700. 

e  Boughcy  v.  Webb,  4  Dowl.  Rep.  820. 
11  Leg.  Obs.  182.  S.  C 

f  Anon.  J  Dowl.  Rep.  160.  per  Little- 
dale,  J. 

s  Davies  v.  Rogers,  2  Barn.  &  C.  804. 
4  Dowl.  &R.  361.  S.  C. 


k  Exjmrte  Neilson,  7  Taunt  37.  M* 
nay  v.  Gilkes,  id.  467 ;  and  see  Ffadoi  ft 
Horton,  8  Moore,  80.  Tidd  Pmc  9U 
388. 

1  R.  II.  2  W.  IV.  reg.  I.  \  90.  I 
Barn.  &  Ad.  888.  8  Bing.  80S.  t 
Cromp.  &  J.  ]  94. 

k  Jones  v.  Fitzaddams,  2  DowL  lUp 
111.  1  Cromp.  &  M.  855.  STyr.  Befs 
904.  6  Leg.  Obs.  498.  S.  C  Moot* 
Clay,  4  DowL  Rep.  5.  per  Coleridge,  J. 

1  Short  v.  Williams,  4  DowL  Rep.  857. 
1  Tyr.  &  G.  281.  11  Leg.  Obs.  374,5. 
S.  C. 
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■mo  after  as  counsel  could  be  heard,  the  court  would  not  grant 
the  rale  *.  A  debtor,  who  seeks  his  discharge  under  the  above  statute, 
bus*  serve  his  notice  on  the  plaintiff  in  die  action,  if  he  can  be  met 
with,  and  not  on  the  attorney b ;  and  where  the  plaintiff  is  dead, 
it  if  necessary  to  shew  that  there  is  no  personal  representative, 
Wore  service  of  notice  on  the  plaintiff's  attorney  will  be  deemed 
■sViiul*.  Service  of  the  notice  is  not  sufficient,  unless  it  be 
■ft  with  some  person  necessarily  in  communication  and  connexion 
wis  the  creditor  himself d:  but  where  a  creditor's  residence 
■mm*  be  discovered,  the  service  it  seems  may  be  on  his  attor- 
svj#.  Such  an  application  can  only  be  disposed  of  in  term 
f ;  the  court  having  no  power  to  order  cause  to  be  shewn  at 
f.  In  making  the  motion,  the  cause  stated  in  the  notice  must 
impend  with  that  in  which  the  prisoner  is  in  execution  »" :  And 
ikre  a  defendant  had  remained  in  custody  more  than  twelve  months, 
jfctso  judgments,  for  sixteen  pounds  each,  at  the  suit  of  the  same  plain- 
pK  it  was  holden  that  there  must  be  a  separate  motion  in  each  case  h. 

t  By  the  statute  25  Geo.  III.  c.  45  !,  for  reducing  the  time  for  the  Time  for  im- 
prisonment of  debtors,  committed  to  prison,  upon  prosecutions  in  ?^Iin,enl  rf 
fcrts  of  conscience  in  London,  Middlesex,  and  the  borough  of  South-  mitted  to  prison 
Isfi,  to  the  same  period  in  each  court,  "  no  person  or  persons  whom-  ^^^ 
soever,  being  a  debtor  or  defendant,  and  who  have  been,  or  shall 
^e  committed  to  any  gaol  or  prison,  by  order  of  any  court,  or  com- 
rtsissioners  authorised  by  virtue  of  any  act  or  acts  of  parliament,  to 
constitute  or  regulate  any  court  or  courts  for  the  recovery  of  small 
'iefcts,  in  the  city  of  London,  in  the  county  of  Middlesex,  and  town 
'and  borough  of  Southwark  in  the  county  of  Surrey,  where  the 
debt  does  not  exceed  twenty  shillings,  shall  be  kept  or  continued 
'in  custody,  on  any  pretence  whatsoever,  more  than  twenty  days 
from  the  time  of  his,  her  or  their,  commitment  to  prison ;  and  where 


1  Jsmetoo  «.  W«t,  11  Leg.  Oba.  214. 
*•  Pattern,  J. 

*  Kelly  v.  Dickinson,  1  DowL  Rep. 
48.  6  Leg.  OU.  318.  S.  C.  per  Parke, 
.  Gafabt  v.  Grant,  11  Leg.  Obs.  85. 
Moo  v.  Twine,  4  DowL  Rep.  560.  11 
«*>  OU.  556,  6.  &C*fwr  Coleridge,  J. 

'  St  parte  Richer,  4  DowL  Rep.  275. 
Hts.ftW.618.  ULeg.Obs.  100.  S.C. 

'  George  *.  Fry,  4  DowL  Rep.  273. 
I  Leg.  OU.46,6.  S.  Cper  IMtledalc,  J. 
riscork  9.  Passman,  7  Car.  &  H.  289.  ;*r 


Alder  ton,  B. 

e  Wilson  v.  Mokler,    1    DowL    Rep. 
549.     6  Leg.  Obs.  4S1.  S.  C;*r  Parke, 
J.      Shilcock  v.   Patfman,  7  Car.  &  P. 
2b9.  per  Aldcrxm,  B. 

r  Jones  v.  Fitzaddams,  I  Cromp.  & 
M.  855.  STyr.  Rep.  904.  2  DowL  Rep. 
HI.  6  Leg.  Obs.  493.  S.  C. 

'  Kelly  v.  Dickinson,  1  DowL  Rep.  537. 

*  Anon.  3  Leg.  Obs.  76.  per  LitUe- 
dale,J, 

1  si- 

o2 


196 


RELIEF   OF   PRISONERS. 


In  London, 


When  there  are 
several  execu- 
tions. 


"  the  debt  does  not  amount  to,  or  exceed  the  sum  of  forty  shillings 
"  more  than  for ty  days  from  the  time  of  his,  her  or  their  commitment 
"  as  aforesaid ;  and  all  gaolers,  keepers  or  turnkeys,  are  thereby  di- 
"  rected  to  discharge  such  persons  accordingly." 

This  statute  was  repealed,  as  to  London,  by  the  late  act  for  amend' 
ing  and  consolidating  the  acts  of  parliament,  for  the  recovery  of  snail 
debts  in  the  city  of  London  *,  &c.  by  which  it  is  enacted  b,  that  ttno> 
"  person  or  persons  whomsoever,  being  a  debtor  or  debtors,  de- 
"  fendant  or  defendants,  who  shall  be  committed  to  gaol  or  prison, 
"  by  order  of  the  court  of  Requests,  shall  be  kept  or  continued  m 
"  custody,  on  any  pretence  whatsoever,  (except  in  the  cases  thereiQ-t 
"  after  otherwise  provided  for,)  for  any  longer  space  or  spaces  of  tn» 
"  from  the  time  of  his  or  her  commitment  to  prison,  than  is  or  m 
"  thereinafter  limited;  that  is  to  say,  where  the  debt,  exclusive  of 
"  costs,  shall  amount  to  twenty  shillings  and  no  more,  then  he,  the  or 
"  they  shall  be  kept  or  continued  in  custody  eight  days,  and  whew 
"  the  debt,  exclusive  of  costs,  shall  be  more  than  the  sum  of  tmatt§ 
"  shillings,  then  he,  she  or  they  shall  be  kept  or  continued  in  custody 
"  as  many  days  as  shall  be  equal  to  the  number  of  sums  of  two  ihi 
"  lings  and  sixpence  in  the  amount  of  such  debt ;  unless  the  plaint 
"  or  plaintiffs  shall  be  sooner  satisfied,  and  signify  the  same  in  wrt> 
"  ing  under  his,  her  or  their  hand  or  hands,  to  the  officer  who  •*•! 
"  have  executed  the  process ;  which  officer,  upon  producing  o» 
"  same  to  the  gaoler,  shall  thereupon  forthwith  discharge  sock 
"  debtor  or  debtors  out  of  custody.  Provided  always,  nevertke- 
"  less,  that  all  and  every  person  and  persons,  who  shall  be  taken  k 
"  execution,  under  or  by  virtue  of  any  process  issuing  from  or  outof 
"  the  said  court,  and  who,  at  the  time  of  being  taken  into  custody, 
"  or  during  his,  her  or  their  imprisonment,  shall  have  more  than  one 
"  execution  against  him,  her  or  them,  in  the  said  court,  shall  be 
"  imprisoned  the  limited  time  for  the  first  execution,  and  afterwardl, 
"  half  the  limited  time  only  for  and  in  respect  of  each  other  exec* 
*'  tion ;  that  is  to  say,  after  the  limited  time  is  expired  on  the  firt 
"  execution,  the  imprisonment  shall  commence  on  the  second  execu 
"  tion,  and  continue  half  the  limited  time  only,  and  after  half  th 
"  limited  time  is  expired  on  the  second  execution,  the  imprisonmer. 
u  shall  commence  on  the  third  execution,  and  so  on,  until  he,  she  ( 
"  they  shall  have  been  imprisoned  the  limited  time  for  the  first  exi 
"  cution,  and  afterwards  half  the  limited  time  only  for  and  in  respe 


1  :>  &  a  \v.  IV.  c.  xciv.  §  2. 


b  $  4?. 
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of  each  other  separate  execution  to  be  issued  against  him,  her  or 
them,  in  the  said  court,  previously  to  his,  her  or  their  being  taken 
into  custody,  or  during  his  her  or  their  imprisonment ;  any  law 
statute  or  usage  to  the  contrary  notwithstanding."  * 

By  the  late  court  of  requests'  act  for  Westminster  \  it  is  enacted,  that  In  Westminster. 
no  person  or  persons  whomsoever,  being  a  debtor  or  debtors,  de- 
fendant or  defendants,  who  shall  be  committed  to  gaol  or  prison  by 
order  of  the  said  court  of  requests,  shall  be  kept  or  continued  in 
custody,  on  any  pretence  whatsoever,  (except  in  the  cases  therein 
provided,)  for  any  longer  space  of  time  than  seven  days ;  and  the 
keeper  and  keepers  of  any  such  gaol  or  prison,  is  and  are  thereby 
directed  and  required,  to  discharge  such  person  or  persons  accord- 
ingly."   And  there  is  a  proviso  in  the  act c,  that "  all  and  every  per-  when  there  are 

•on  or  persons,  who  shall  be  taken  in  execution,  under  or  by  8eTcral  execu- 

.  .  t,on*- 

virtue  of  any  process  issuing  from  or  out  of  the  said  court,  and 

who  at  the  time  of  being  taken  into  custody,  or  during  his,  her 
or  their  imprisonment,  shall  have  more  than  one  execution  against 
him,  her  or  them,  in  the  said  court,  shall  be  imprisoned  during 
die  time  limited  by  that  act,  for  and  in  respect  of  each  other 
execution ;  that  is  to  say,  after  the  limited  time  is  expired  on  the 
first  execution,  the  imprisonment  shall  commence  on  the  second  ex- 
ecution ;  and  after  the  limited  time  is  expired  on  the  second  execu- 
tion, the  imprisonment  shall  commence  on  the  third  execution,  and 
so  on,  until  he,  [she  or  they  shall  have  been  imprisoned  the  time 
limited  by  that  act,  for  and  in  respect  of  each  other  separate  execu- 
tion, to  be  issued  against  him,  her  or  them,  in  the  said  court,  pre- 
viously to  his,  her  or  their  being  taken  into  custody,  or  during  his, 
her  or  their  imprisonment ;  any  law,  statute  or  usage,  to  the  con* 
tnry  notwithstanding." 

'  Stat  5  &  6  W.  IV.  c.  xciv.  §  49.  c  $  67. 

k6&7W.  IV.  c.  cxxxyU.  §  64. 
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administration 
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by. 


(< 


n 


n 


X  HE  jurisdiction  of  his  Majesty's  court  of  Session  of  tl 
palatine  of  Chester,  and  of  the  judges  thereof,  and  of  his 
Exchequer  of  the  said  county  palatine,  and  of  the  Chambe 
Vice  Chamberlain  thereof,  and  also  of  his  judges  and  courts 
Sessions,  in  the  Principality  of  Wales,  having  been  abolish) 
administration  of  justice  act*,  it  was  enacted  thereby,  that, ' 
at  law  then  depending  in  any  of  the  said  courts,  shall  be  tr 
to  the  court  of  Exchequer,  there  to  be  dealt  with  and  dc 
cording  to  the  practice  of  the  said  court  of  Exchequer, 
"  court  from  whence  the  same  shall  be  transferred,  accord 
"  discretion  of  the  court  to  which  the  same  shall  be  tra 
"  which  court  shall,  for  the  purpose  of  such  suits  only,  b 
and  taken  to  have  all  the  power  and  jurisdiction,  to  all  in 
purposes,  possessed  before  the  passing  of  that  act,  by  the  o 
"  whence  such  suit  shall  be  removed."  On  this  act,  rule* 
were  made,  in  the  Exchequer  of  Pleas,  by  one  of  which  it  is 
that  "  as  to  all  suits  at  law  depending  in  any  of  the  said  < 
the  twelfth  day  of  October  then  last  past,  the  same  shall  be  < 
and  decided  according  to  the  practice  of  the  said  court  of  Ej 
unless  that  court,  or  a  baron  thereof  at  chambers,  shall,  up< 
application,  upon  notice  to  an  adverse  party,  otherwise  direc 
Particular  times  and  modes  of  proceeding  are  appoint 
above  rules,  in  cases  where  process  shall  have  been  servec 
plaintiff  shall  not  have  declared ;  or  in  which  a  declaration 
delivered  or  filed  in  the  court  of  Sessions ;  or  interlocutor 
judgment  shall  have  been  signed,  in  any  of  the  courts  abo 


a 


<i 


»  1 1  Geo.  IV.  &  1  W.  IV.  c.  70.  §  14. 

And  for  cases  determined  on  the  above  act, 
see  Jones  v.  Clark,  1  Cromp.  &  J.  447. 
Williams  v.  Williams,  Id.  387.  1  Tyr. 
Rep.  351.  S.  C.  Same  v.  Same,  2  Cromp. 
&  J.  55.     Rees  i).  Rces,  2  Tyr.  Rep.  3b 4. 


Thomas  v.  Williams,  8  Dowl. 
10  Leg.Obs.  158.  S.  C.  Howe! 
3  Dowl.  Rep.  805 ;  and  see  ' 
9  Ed.  397. 

b  R.  M.  1  W.  IV.  rrg.  II 
Cromp.  &  J.  283.     1  Tyr.  I 
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that  act  And  it  is  thereby  further  ordered  * ,  that  "  any  proceeding 
taken  in  any  court  abolished  by  the  said  act,  may  be  continued  by 
way  of  suggestion,  in  the  said  court  of  Exchequer ;  such  suggestion 
being  subject  to  correction,  upon  a  summons  for  the  purpose,  by  any 
of  the  barons  of  that  court" 


When  an  action  is  commenced  in  an  inferior  court,  it  may  be  removed  Means  of  re- 
into  the  court  of  King's  Bench,  Common  Pleas,  or  Exchequer,  by  writ  fo^*^1* 
of  certiorari b,  or  habeas  corpus  c,  from  inferior  courts  of  record ;  or  by  courts, 
writ  of  pone,  recordari  facias  loquelam,  or  accedas  ad  curiam  d,  from 
inch  as  are  not  of  record  e.     In  an  action  or  suit  on  the  common  law  Removal  of 
aide  of  the  court  of  the  Vice  Warden  of  the  Stannaries  of  Cornwall,  J^^m  Sta£ 
itk  enacted  by  a  late  statute f,  that  "  it  shall  be  lawful  for  the  court  nary  court  of 
44  of  King's  Bench  at  Westminster,  on  the  application  of  any  party  to   k.  B. 
"  any  such  action  or  suit,  on  special  and  sufficient  cause  shewn  by 
"  sfdavtt,  to  the  satisfaction  of  the  said  court  of  King's  Bench,  that 
44  in  impartial  or  sufficient  trial  cannot  be  had  in  such  court  of  the 
44  Vice  warden,  to  remove,  by  writ  of  certiorari,  all  proceedings  which 
44  may  have  been  had  in  such  action  or  suit,  and  to  deal  therewith, 
44  and  to  make  such  orders  respecting  the  same,  and  the  future  trial 
44  of  and  proceedings  in  such  action  or  suit,  as  to  the  said  court  of 
44  Sing's  Bench  shall  seem  meet." 

When  special  bail  were  put  in  upon  a  habeas  corpus,  and  notice  Time  allowed 
ftereof  given  to  the  plaintiff's  attorney,  he  was  formerly  allowed  Jd^fij*10 
bnty-eight  days  in  the  King's  Bench,  or,  in  the  Common  Pleas,  corpus. 
frea/y  days  *  after  they  were  put  in,  to  except  to  them :   But,  by  a 
feneral  rule  of  all  the  courts  h,   "  the  time  allowed  for  excepting  to 
Wjput  in  upon  a  habeas  corpus,  shall  be  twenty  days." 


1  R.  M.  1  W.  IV.  reg.  III.   §  6.     1 
Gwapi  &  J.  284,  5.     1  Tyr.  Rep.  165. 

1  For  the  nature  of  the  writ  of  certiorari, 
*d  when  it  lies,  in  general,  for  the  re- 
*<*il  of  causes  from  Inferior  courts,  see 
TWd  Prac.  9  Ed.  896,  &c.  or  may  be  had 
*fer  judgment  therein,  for  the  purpose  of 
°taoiog  execution,  id.  401,  &c. 

'  For  the  mode  of  proceeding  by  habeas 
c*pw,  for  the  removal  of  causes  from  in- 
ferior courts,  see  Tidd  Prac.  9  Ed.  403, 

4  For  the  means  of  removing  causes 
fan  inferior  courts,  by  writ  of  pone, 
tcordari  facias  loquelam,  or  accedas  ad 


curiam,  see  Tidd  Prac.  9  Ed.  414,  &c.  ; 
and  see  stat.  1  W.  IV.  c.  7.  §  9.  as  to 
the  return  of  these  and  other  writs,  for  re- 
moving suits  from  inferior  courts,  into  the 
Common  Pleas  at  Lancaster. 

e  For  the  practice,  on  the  removal  of 
causes  in  general  from  inferior  courts,  see 
Tidd  Prac.  9  Ed.  897,  &c. 

f  6  &  7  W.  IV.  c.  106.  $  42. 

«  R.  M.  1654.  $  11.  R.  H.  IS  &  14 
Car.  II.  C.  P.;  and  see  Tidd  Prac.  9  Ed. 
40$ 

"R.H.2W,  IV.  reg.  I.  §  25.  8 
Barn.  &  Ad.  377.  8Bing.291.  2  Cromp. 
&  J.  175. 
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Time  for  giving       On  the  removal  of  a  cause  from  an  inferior  court,  by  writ  of  jmu, 

on^removd^f      or  recordar*>  &c« tlie  "de  to  declare  might  formerly  have  been  giioi,  • 
cause.  the  King's  Bench,  within  fourteen  days*,  or,  in  the  Common  Pica, 

within  four  days  after  the  end  of  the  termb:  And  now,  by  agenetil 

rule  of  all  the  courts6,  "where  a  cause  has  been  removed  from  a 

inferior  court,  the  rule  to  declare  may  be  given  within  four  days  after 

the  end  of  the  term  in  which  the  writ  is  returned." 

Demand  of  de-         When  the  writ  of  pone  or  recordari,  &c.  was  brought  by  the  «• 

aary,  before  rum    fendant,  if  &e  return  had  been  filed  on  or  before  the  appeartaee 

,-r°M?n  **         ^av>  t^iere  was   formerly  no  occasion  to   demand  a  declaratXMl  ■ 

writing d;   but  otherwise  »a  written  demand  was  necessary6:  Aid 

now,  by  a  general  rule  of  all  the  courts  f,  "  no  judgment  of  nmpm 

shall  be  signed,  for  want  of  a  declaration,  until  four  days  next  after 

a  demand  *  thereof  shall  have  been  made  in  writing,   upon  the 

plaintiff,  his  attorney  or  agent,  as  the  case  may  be." 

Uniformity  of         The  uniformity  of  process  act h  does  not,  we  have  seen  *,  extend 

not  extend  to       to  an5r  cause  removed  into  either  of  the  superior  courts  of  law  at 

inferior  court*.      Westminster,  by  writ  of  pone,  certiorari,  recordari  facias  loquek* 

habeas  corpus,  or  otherwise.    The  proceedings  therefore,  in  action* 
of  replevin,   and    other   personal   actions,    commenced   in  infer** 
courts,  and  removed  from  thence  into  superior  ones,  are  not  affected 
by  that  actk. 
Writs  for  re-  Previously  to  the  statute  1  W.  IV.  c.  7.  persons  suing  in  the  inferior 

moving  suits        courts  of  the  county  palatine  of  Lancaster,  were  often  vexatiously 

from  inferior  .      . 

courts,  into  C. P.  delayed  in  the  recovery  of  their  just  demands,  by  the  removal  of 

how  returnable.     t^ieir  8U^ts  *nt0  ^ie  court  0I%  Common  Pleas  at  Lancaster,  by  reason 

that  the  writs,  whereby  the  same  were  removed,  could  be  made 
returnable  only  at  the  assizes  holden  for  the  said  county1;  for 
remedy  whereof  it  is  enacted,  by  the  above  statute  *,  that  "  all  writs 
"  of  pone  loquelam,  recordari  facias  loquelam,  accedas  ad  curia** 
"  and  all  other  writs  lawfully  issued  out  of  the  Chancery  of  the  said 

a  Edwards  v.  Dunch,  1)  East,  18S.  Cas.  Pr.  C.  P.  55.  S.  C. ;  and  seeT^ 

*>  Allen  v.  Millward,  H.  30  Geo.  III.  Prac.  9  Ed.  417,  8. 

C.  P.  Imp.  C.  P.  7  Ed.  638,  4. ;  and  see  <  R.  T.   J  W.  IV.  rrg.  IV.    2  Bar* 

Tidd  Prac.  9  Ed.  417,  18.  &  Ad.  789.     7  Bing.  784.     1  Cromp-  4 

c  It.   H.  2  W.   IV.  reg.    I.  $  37.   3  J.  471. 

Barn.   &  Ad.  379.      8  Bing.   293.      2  *  Append,  to  Tidd  Sup.  1832,  pp- I(/6t 

Cromp.  &  J.  179.;  and  sec  R.  II.  2  W.  7. 

IV.  reg.  1.  $  38.     3  Barn.  &  Ad.  379.     8  »2W.  IV.  c.  39. 

Bing.  293.     2  Cromp.  &  J.  179.  l  Ante,  17,  18. 

d  James  v.  Moody,  1 II.  Blac.281.     2  k  Ante,  GO. 

Moore,  643.   (r.)  '  §  9. 

•  Taylor  v.  Blaxland,  Pr.  Reg.  370. 
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comfy  palatine  of  Lancaster,  for  the  removal  of  causes  from  the 
inferior  courts  of  the  said  county,  into  the  said  court  of  Common 
Hiss,  which  shall  be  issued  after  the  expiration  of  fourteen  clear 
'days  next  after  the  passing  of  that  act,  shall  be  made  returnable 
fm  the  first  Wednesday  in  the  month,  next  after  the  issuing  thereof, 
cukss  in  the  meantime  the  assizes  shall  be  holden  for  the  said 
'  county,  and  if  the  assises  shall  be  holden  in  the  meantime,  then  on 
•4c first  or  last  day  of  such  assizes,  as  the  case  may  be,  next  after 
'lie  issuing  thereof;  and  that  all  such  writs,  made  returnable  at 
imtj  other  time  than  according  to  the  provision  thereinbefore  con- 
iined,  shall  be   utterly  null  and   void  to  all  intents  and  pur- 


CHAP.  XVII. 


Of  the  Declaration. 


Declaration, 
bow  treated  of. 


What 
In  chief. 


By  the  bye. 


IN  the  present  Chapter,  it  is  intended  to  treat  of  the  deckntim, 
and  manner  in  which  it  is  affected  by  the  uniformity  of  process  let1', 
with  the  alterations  which  have  been  made  therein,  by  rules  of  coat, 
and  judicial  decisions.  These  alterations  principally  relate  to  At 
time  and  mode  of  declaring,  and  the  consequences  of  not  deduaf 
in  due  time  ;  and  may  be  classed  under  the  following  heads :  1.  At 
time  for  declaring,  absolutely  or  de  bene  esse,  and  mode  of  otaoaf 
further  time ;  2.  the  title  of  the  declaration ;  3.  the  venue ;  4.  it 
commencement  of  the  declaration;  5.  its  correspondence  with  thefft- 
cess ;  6.  the  form  of  declaring  on  bills,  or  notes,  &c  ;  7.  whenifMrtt 
counts  are  prohibited,  or  allowed ;  8.  the  conclusion  of  the  deck* 
tion ;  9.  when  it  is  delivered  ox  filed,  absolutely  or  de  bene  em;  1A 
the  judgment  of  non  pros  for  not  declaring;  and  lastly,  as  inofa* 
thereto,  the  rule  to  declare,  and  demand  of  declaration. 

The  declaration  is  a  specification,  in  legal  form,  of  the  ciras* 
stances  which  constitute  the  cause  of  action ;  and  it  is  either  in  cA*/> 
or  by  the  byeh.  When  the  defendant  has  entered  an  appearance,' a 
the  plaintiff  has  appeared  for  him,  on  serviceable  process,  or  special 
bail  has  been  put  in  and  perfected  on  bailable  process,  the  pUntf 
may  declare  against  him  in  chief,  and  proceed  thereon  to  judgnfl* 
and  execution. 

In  the  King's  Bench,  when  the  defendant  had  appeared  and  filed 
bail,  upon  a  bill  of  Middlesex,  or  latitat,  &c.  or  the  plaintiff  had  filed 
it  for  him  according  to  the  statute,  the  plaintiff  might  formerly  h»* 
declared  by  the  bye,  in  as  many  different  actions  as  he  thought  ft, 
at  any  time  before  the  end  of  the  term  after  the  return  of  the  p*°" 
cess c.  It  was  also  a  settled  point,  that  when  bail  was  filed  by  tfc 
defendant,  upon  a  bill  of  Middlesex,  or  latitat,  &c.  any  other  person* 


*  2  W.  I V.  c.  89. ;  and  as  to  the  de- 
claration in  general,  see  Tidd  Prac.  9  Ed. 
419,  &c. 

b  As  to  declarations  in  chief,  and  by  the 
bye,  and  the  time  and  mode  of  declaring 


absolutely,  or  de  bene  esse,  see  Tidd  IV*' 
Ed.  Chap.  XVII.  p.  419,  Ac. 

c  R.M.  10  Geo.  II.  ttg.1- (*>)&* 
but  see  Gilb.  K.  B.  3 JO. 
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ides  the  plaintiff,  might  have  declared  against  him  by  the  bye,  at 
time  during  the  term  wherein  the  process  was  returnable,  sedente 
id  *.  In  actions  by  original  in  the  King's  Bench,  the  practice  of 
taring  by  the  bye  was  similar  to  that  in  the  Common  Pleas ; 
ere  the  same  plaintiff  was  allowed  to  declare  against  the  defendant 
the  bye,  in  as  many  different  actions  as  he  might  think  fit,  at  any 
le  before  the  end  of  the  next  term  after  the  return  of  the  pro- 
is b:  But  he  could  not  have  declared  by  the  bye,  after  the  end  of 
ti  term c ;  nor  could  any  other  person  have  declared  by  the  bye, 
sept  the  plaintiff*1.  In  the  Exchequer  of  Pleas,  the  plaintiff  was 
nrad  to  declare  by  the  bye,  at  any  time  during  the  term  in  which 
'  process  was  returnable  • ;  or,  as  it  seems,  before  the  end  of  the 
n  next  after  that  in  which  the  process  was  returnable f ;  but  no 
son  could  declare  by  the  bye,  except  the  original  plaintiffs.  As 
i declared,  however,  by  the  uniformity  of  process  act h,  that  the 
Is  thereinbefore  authorized  shall  be  the  only  writs  for  the  com- 
tcement  of  personal  actions,  in  any  of  the  courts  therein  men- 
ed,  in  the  cases  to  which  such  writs  are  applicable  *,  and  as 
proceedings  under  that  act  may,  generally  speaking,  be  had  in 
Hion,  as  well  as  in  term  time,  it  has  been  doubted,  whether  the 
stice  of  declaring  by  the  bye  is  not  altogether  abolished k.  .  But 
scans  that  the  same  plaintiff  may,  after  the  defendant  has  ap- 
vd,  declare  against  him  by  the  bye,  for  a  different  cause  of  action 
i  what  is  expressed  in  the  process l ;  though  it  is  generally 
sd,  that  no  other  person,  except  the  plaintiff,  can  declare  by  the 


he  plaintiff  was  formerly  allowed  to  declare  absolutely  against  the  Time  formerly 

ndant  after  appearance,  at  any  time  before  the  end  of  the  next  dST^bSlutd 

1  after  the  return  of  the  process  m.     And,  in  order  to  expedite  or  dc  bene  cue. 
cause,  it  was  formerly  usual,  in  the  King's  Bench n,  and  Exche- 


Denois  v.    Maonarrag,   Poph.  145. 
i  (ar  Bands)  «.  Bodinner,  Carth.  877. 
IL  2.  S.  C.     Gffl).  K.  B.  310.  842. 
trie  Harris,  4  Bur.  2181.    Smith 
tiler,  3  Durnf.  &  E.  627. 
Wrceke  *•  Bobbins,  Pr.  Reg.  142. 
Dunn*.  Hutt,  Barnes,  S46. 
Metfawin  v.  Popk,  Cas.  Pr.  C.  P.  6. 
Man.  Ex.  Pr.  181,  2. 
Do  Excheq.  1  Ed.  53. 
Man.  Ex.  Pr.  182.  Griffith  v.  Hum- 
*  8  Younge  &  J.  218 ;  and  sec  Tidd 
9  Ed.  419.  424*5. 


h  2  W.  IV.  c.  89.  §  21. 

1  Ante,  69. 

k  Sup.  to  Petered.  Pr.  20.  1  ChiL 
Archb.  Pr.  1 80.    4  Nev.  &  M.  877.  (o.) 

1  Sed  quart;  and  see  Athert.  Pr.  89, 
90.  102,  &c. 

m  Tidd  Prac  9  Ed.  422,  &c. 

n  Brook  v.  Bennett,  3  Smith,  R.  482. 
Stewards  Lund,  12  East,  116.  M'Quoick 
v.  Davis,  2  Chit.  R.  164.  Hill  v.  Parker, 
id.  165.  Bell  v.  Vincent,  7  DowL  &  R. 
238. 
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quer  *,  to  serve  the  process  on  the  return  day,  and  to  file  the  deck' 
ration  de  bene  esse,  and  give  notice  thereof  to  the  defendant,  on  die 
same  day ;  and,  in  the  Common  Pleas,  notice  of  the  declaration  be- 
ing so  filed  might  have  been  given  on  the  return  day  of  the  writ,  al 
the  time  of  serving  itb.  But  this  practice  having  been  productive 
of  great  inconvenience,  by  subjecting  the  defendant  to  the  payment 
of  unnecessary  costs,  if  he  were  inclined  to  settle  the  action  in  tke 
first  instance,  a  general  rule  was  made  in  all  the  courts e,  that  "to 
declaration  de  bene  esse  should  be  delivered  d,  until  the  expiration  rf 
six  days  from  the  service  of  the  process,  in  the  case  of  process  wWi 
is  not  bailable,  or  until  the  expiration  of  six  days  from  the  time  of 
the  arrest,  in  case  of  bailable  process  ;  and  such  six  days  shall  k 
reckoned  inclusive  of  the  day  of  such  service  or  arrest ; "  which  rale 
applied  to  declarations/^  as  well  as  delivered,  de  bene  esse  e.  And* 
this  rule  might  have  enabled  a  defendant,  when  served  with  procefl, 
or  arrested  within  six  days  of  the  end  of  an  issuable  term,  to  pretest 
the  plaintiff  from  declaring,  so  as  to  have  a  plea  of  the  term',  vi 
proceed  to  trial  at  the  next  assizes,  it  was  ordered,  by  a  subseqsert 
rules,  that  "  in  Hilary  and  Trinity  terms,  a  plaintiff,  in  any  country 
cause,  might  file  or  deliver  a  declaration  de  bene  esse,  within  four  top 
Time  now  al-  after  the  end  of  the  term,  as  of  such  term."  These  rules,  however, 
viceableprweij.   were  vu*tuaUy  abolished  by  the  uniformity  of  process  act h;  and  it 

is  now  settled,  agreeably  to  that  act,  that  "  when  the  defendant  has  et- 
tered  an  appearance,  or  the  plaintiff  has  appeared  for  him,  on  smkt- 
able  process,  the  plaintiff  may  declare  absolutely,  (or,  as  it  is  some- 
times, though  improperly,  called  in  chief1,)  against  him,  either  in 
term  or  vacation,  except  between  the  tenth  of  August  and  twenty- 
fourth  of  October,  at  any  time  before  the  end  of  the  next  terra  after 
the  eighth  day  inclusive,  from  the  service  of  the  writ.  And  if  * 
defendant  enter  an  appearance  to  a  writ  of  summons,  before  the  ex- 
piration of  the  eight  days  allowed  for  that  purpose,  the  plaintiff  mty> 


*  Mayor,  &c.  of  Derby  v.  Wheeldon, 
9  Price,  158.  Nock  v.  Southall,  M'Clel. 
659.      13  Price,  800.  S.  C. 

b  Haynes  r.  Jones,  S  Taunt.  404.  Wal- 
banckc  (or  Wallbank)  v.  Abbott,  8  Taunt 
127.  1  Moore,  573.  S.  C  ;  and  seeTidd 
Prac.  9  Ed.  456. 

c  R.  T.  1  W.  IV.  reg.  VI.  2  Barn. 
&  Ad  789.  7  Bing.  784.  J  Cromp.  & 
J.  472. 

d  The  usual  words  "fded  or"  are  here 
omitted.     Chit.  Pr.  77.  >t. 


•  Giles  v.  Gale,  M.  1831.  C  P.  * 
Leg.  Ob*.  98. 

f  Chit.  Pr.  77.  n. 

«  R.  H.  2  W.  IV.rrg.  III.  SB** 
&  Ad.  391.  8  Bing.  806.  2  Crowp.  * 
J.  199,  200. 

h  2  W.  IV.  c.  89 ;  and  see  Fisk  r 
Palmer,  2  Dowl.  Rep.  460.  per  Pwh,  J. 

1  R.  M.  1  W.  IV.  rrg.  II.  $  II.  ' 
Cromp.  &  J.  279.  1  Tyr.  Rep.  161,  •• 
It  M.  3  W.  IV.  re».  II.  4  Barn.  &  M 
3,  I.     9  Bing.  44<J.     1  Cromp.  k  M.  *■ 
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it  i?ems,  immediately  declare  against  him  * ;  but  otherwise,  he  can- 
not declare  until  eight  days  after  the  service,  inclusive  of  the  day  of 
serving  the  writ,  have  expired :  if  he  do,  he  will  not  be  entitled  to 
the  costs  of  his  declaration  b.  And  as  the  plaintiff  may  enter  an  ap- 
pearance for  the  defendant,  when  he  has  been  served  with  a  writ  of 
mmmoms,  or  a  distringas  has  been  executed,  there  seems  to  be  no 
occasion  for  his  declaring  de  bene  esse,  on  serviceable  process. 

Where  special  bail  has  been  put  in  and  perfected  for  the  defend-  On  bailable 
ttt,  on  bailable  process,  the  plaintiff  may  declare  absolutely  against  proceM' 
Urn,  in  term  or  vacation,  with  the  exception  before  mentioned,  at 
sjtj  tune  before  the  end  of  the  next  term  after  the  execution  of  the 
writ    And,  by  a  general  rule  of  all  the  courts c,  it  is  ordered,  that 
*^on  all  writs  of  capias,  where   the  defendant  shall  not  be  in 
actatl  custody,  the  plaintiff,  at  the  expiration  of  eight  days  after  the 
tacntion  of  the  writ,  inclusive  of  the  day  of  such  execution,  shall 
It  at  liberty  to  declare  de  bene  esse,  in  case  special  bail  shall  not 
Iwe  been  perfected :  And  if  there  be  several  defendants,  and  one  when  one  de- 
frmore  of  them  shall  have  been  served  only,  and  not  arrested,  and  fendantiismit- 

J  ed,  and  another 

tik  defendant  or  defendants  so  served,  shall  not  have  entered  a  com-  served. 


appearance,  the  plaintiff  shall  be  at  liberty  to  enter  a  common 
for  him  or  them,  and  declare  against  him  or  them  in 
4tirfd,  and  de  bene  esse  against  the  defendant  or  defendants  who 
jfctH  have  been  arrested,  and  shall  not  have  perfected  special  bail." 

If  the  plaintiff  be  not  ready  to  declare  in  due  time,  he  may  obtain  Rule  for  time  to 
aside-bar  or  treasury  rule  from  the  clerk  of  the  rules  in  the  King's  <eearc* 
tench*,  or  one  of  the  secondaries  in  the  Common  Pleas  f,  for  time 
Ni declare;  and,  in  the  Common  Pleas,  there  is  no  difference  in  this 
nspect,  between  a  rule  for  time  to  declare  in  replevin,  and  in  other 
IjKtions*.  In  the  Exchequer  of  Pleas,  the  mode  of  obtaining  time  to 
:  declare  was  by  summons,  and  order  of  a  baron  h  ;  and  the  time  given 
in  the  discretion  of  the  baron  making  the  order,  regulated  by  the 
of  action,  and  circumstances  of  the  case !.  But,  by  a  general 
:  We  of  all  .the  courts k,  "the  plaintiff  may  have  a  rule  for  time  to 
\  declare  in  the  court  of  Exchequer,  as  well  as  in  the  other  courts." 
ft  the  plaintiff  be  still  unprepared,  he  may  obtain  rules  for  further  For  further 


v.  Smith,  2   Crotnp.   M.  &  •  Append,  to  Tidd  Prac.  9  Ed.  168. 

* 314.     1  Gale,  187.      4  Dowl.  Rep.  t  /</.  #. 

'*.    10  Leg.  Obi,  414,  16.  S.  C.  a  Craven  v.  Vavasour,  5  Taunt  85. 

k  Fnh  «.  Palmer,  S  DowL  Rep.  460.  a  £«,  Pr.  1  Ed.  54. 

8 Leg.  Oba.  SO),  &  C.  i  price,  Pr.  816;  and  see  Tidd  Prac. 

'B.M.JW.  IV.  reg.  11.     4  Barn.  9  Ed.  423,  4.  484. 
4ai.  S,  4.  9 Bing.446.  iCromp.  &  M.  5.  *  R.  H.  2  W.  IV.  reg.  I.  §  38.  3  Barn. 

*  Ante,  S04*  ft  Ad.  379. 8  Bing.  298.  2  Cromp.  &  J.  1 79. 
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to  declare. 


time  to  declare  *,  which  were  formerly  granted  from  the  beginning 
to  the  end  of  the  term,  and  from  the  end  of  one  term  to  the  begin- 
ning of  another,  alternately ;  but  are  now  usually  limited  to  a  month*, 
though  a  longer  time  may  be  obtained  if  necessary c.  And  where  one 
of  two  defendants  is  in  custody,  and  the  plaintiff  is  proceeding 
to  outlawry  against  the  other,  he  may  obtain  time  to  declare  agon* 
the  prisoner,  by  application  to  the  court  or  a  judge,  until  the  oet- 
Peremptory  rule  lawry  of  the  other  defendant  is  perfected  d.     But;  after  several  rata 

have  been  obtained,  the  courts  will  make  a  peremptory  one,  for  Aft 
plaintiff  to  declare.  The  rule  for  this  purpose,  in  the  King's  BesoV 
was  absolute  in  the  first  instance  * ;  and  drawn  up  on  a  motion  piper 
signed  by  counsel :  In  the  Common  Pleas,  it  was  formerly  a  role  tt 
shew  cause  f :  but,  by  a  general  rule  of  all  the  courts*,  "  a  rule  # 
declare  peremptorily,  may  be  absolute  in  the  first  instance/' 

Mr.  Justice  BuUer  having  expressed  an  opinion,  in  the  cat*  of 
Worley  v.  Leeh,  that  by  the  general  rules  of  law,  a  plaintiff  BMt 
have  declared  against  a  defendant  within  twelve  months  after  die  it* 
turn  of  the  writ,  though,  by  the  rules  of  the  court,  if  he  did  lit 
deliver  a  declaration  within  two  terms,  the  defendant  might  htff 
signed  a  judgment  of  non  pros,  it  was  settled,  agreeably  to  uV* 
opinion,  that  unless  he  took  advantage  of  the  plaintiff's  neglect,  fy 
signing  a  judgment  of  non  pros,  the  plaintiff  might  deliver  his  deco- 
ration, at  any  time  within  a  year  next  after  the  return  of  the  writ1. 
But,  by  a  general  rule  of  all  the  courts  k,  "  a  plaintiff  shall  be  deemed 
out  of  court,  unless  he  declare  within  one  year  after  the  process  ■ 
returnable."  And  where  an  action  is  removed  from  an  inferior  court, 
by  writ  of  habeas  corpus,  the  cause  is  not  out  of  court,  till  a  year 
after  the  return  of  the  writ  by  which  the  action  is  removed l.  There- 
fore, where  a  party,  arrested  in  a  suit  commenced  in  a  borough  court, 


Plaintiff  must 
declare  within  a 
year.- 


*  Append,  to  Tidd  Sup.  1883.  p. 
290. 

b  Chit.  Archb.  Pr.  4  Ed.  219. 

c  Richardson  v.  Pollen,  1  Hodges,  75 ; 
and  see  3  Chit.  Gen.  Pr.  447. 

d  De  Lannoy  v.  Benton,  1  Scott,  386. 

e  Append,  to  Tidd  Prac.  9  Ed.  Chap. 
XVII.  $  5. 

'  Id.  §  6  ;  and  see  Tidd  Prac.  9  Ed. 
424.  487,  8. 

8  R.  II.  2  W.  IV.  reg.  1.  §  39.  3 
Barn.  &  Ad.  379.  8  Bing.  293.  2  Cromp. 
&  J.  179. 

h  2  Durnf.  &  E.  1 12. 


1  Penny  v.  Hanrey,  S  Durnf.  fc  &  Jtt 
4.  Sherson  v.  Hughes,  5  DurnC  ft  & 
35.  Parsons  v.  King,  7  Durnf.  &  £•  ?• 
but  see  Barnes  v.  Geering,  12  Mod.  217* 
Sykes  v.  Bauwens,  2  New  Rep.  C  P* 
404.  Morton  v.  Grey,  9  Barn.  &  & 
544 ;  and  see  Tidd  Pmc.  9  Bd.  &l 
Kirby  v.  Snowden,  4  Dowl.  Rep.  191» 
10  Leg.  Obs.  382.  S.  C. 

k  R.  H.  2  W.  IV.  reg.  I.  §  85.  S 
Barn.  &  Ad.  379.  8  Bing.  2&  * 
Cromp.  &  J.  178. 

1  Norrish  v.  Richards,  5  Ncv.  &  M. 
268.     1  Har.  &  W.  437.  S.  C 
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jmo?es  a 'cause  by  habeas  corpus  into  tbe  King's  Bench,  and  no 
uther  proceedings  are  had,  the  suit  is  not  determined,  so  as  to 
apport  an  action  for  a  malicious  arrest,  until  a  year  after  the  return 
f  the  iuxbeas  V     But  proof,  in  an  action  for  a  malicious  arrest,  that 

0  declaration  was  filed  or  delivered  within  a  year  after  the  return 
f  the  writ,  has  been  deemed  sufficient  to  shew  a  determination  of  the 
«itb.  And  the  proceedings  were  stayed  in  an  action  against  the 
heriff,  where  the  plaintiff  had  not  declared  within  a  year  after  the 
erriceof  a  writ  of  summons;  although  the  proceedings  had  been 
toyed  in  the  mean  time,  by  a  rule  to  shew  cause  under  the  inter- 
kader  act,  which  rule  was  ultimately  discharged  c.     The  rule,  how- 

,  as  to  declaring  within  a  year,  does  not  apply  to  the  writ  of 
impeditd:  But,  according  to  the  rule  of  the  common  law, 
rtuch  applies  to  all  forms  of  action,  the  plaintiff  in  quare  tmpedit 
oght  to  declare  within  a  year;  which  is  to  be  reckoned  from  the  time 
f  the  return  of  the  writ,  and  not  from  the  day  of  the  defendant's 
ppearanced* 

The  declaration  must  be  entitled,  on  the  face  of  it,  in  the  court  in  Title  of  declara- 
dadi  the  action  is  brought6:  and  it  was  formerly  necessary  that    0D' 
\  tJurald  be  entitled  in  term.     When  the  cause  of  action  would  admit 
€  it,  it  was  usual  in  practice  to  entitle  the  declaration  generally,  of 
ha  term  in  which  the  writ  was  returnable ;  and  though  filed  or 
tettvered,  it  could  not  regularly  have  been  entitled  of  a  subsequent 
«nnf.    But  the  declaration  must  always  have  been  entitled  after  the 
•toe  when  the  cause  of  action  was  stated  to  have  accrued :  Therefore, 
fan  the  cause  of  action  was  stated  to  have  accrued  after  the  first 
lay  of  the  term  in  which  the  writ  was  returnable,  the  declaration 
■ast  have  been  entitled  of  a  subsequent  day  in  that  term,  and  not  of 
be  term  generally ;  for  a  general  title  referred  to  the  first  day  of  the 
ttm,  and  upon  such  a  title  it  would  have  appeared  that  the  action  was 
Commenced  before  the  cause  of  action  accrued*.      As  the  pro- 
ceedings, however,  may  now  be  had,  except  at  certain  times,  in  term 

*  vacation11,  it  was  ordered  by  a  general  rule  of  all  the  courts1,  that 

*  Norrish  v.  Richards,  5  Nev.  &  M.  e  Ripling   (or  Kipling)    v.    Watts,   4 
**.    1  Har.  &  W.  437.  &  C.  DowL  Rep.  290.     1  Har.  &  W.  525.     1 1 

*  Pierce  v.  Street,  3  Barn.  &  Ad.  397.  Leg.  Obs.  86.  S.  C. 

*  Unite  ».  Hiunphery,  SDowLRep.532.  f  Smith  v.  Muller,  3  Durnf.  &  E.  624. 

*  teg.  Obs.  510, 11.  8.  C  per  Patteson,  '  For  the  mode  of  entitling  tbe  decla- 
**  ration,  previously  to  the  late  rules,  see  Tidd 

4  Bbrnes  v.  Jackson,  1  Bing.  N.  R.  Prac.  9  Ed.  426. 

**&.    1  Scott,  580.     1  Hodges,  59.     3  h  Ante,  132,  3. 

WBep.  404.    9  Leg.  Obs.  895,  6.  *  R.M.3  W.  IV.reg.  15.     4  Barn.  & 

1  £.  Ad.  4.     9  Bing.  447.     1  Cromp,  &  M.  6. 
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"  every  declaration  shall  in  future  be  entitled  in  the  proper  court,  ind 
of  the  day  of  the.  month  and  year  on  which  it  is  filed  or  delivered." 
And,  by  a  subsequent  rule a,  "  every  pleading,  as  well  as  the  de- 
claration, shall  be  entitled  of  the  day  of  the  month  and  year  whet 

Entry  of,  on  re-  the  same  was  pleaded,  and  shall  bear  no  other  time  or  date ;  ant 

every  declaration  and  other  pleading  shall  also  be  entered  on  thr 
record  made  up  for  trial,  and  on  the  judgment  roll,  under  the  diteof 
the  day  of  the  month  and  year  when  the  same  respectively  took 
place,  and  without  reference  to  any  other  time  or  date,  unless  other- 
wise specially  ordered  by  the  court  or  a  judge."  The  fonser 
of  these  rules,  however,  does  not  apply  to  actions  of  ejectment  *;  mi 
they  seem  to  be  both  confined  to  actions  over  which  the  conm  of 
common  law  have  a  concurrent  jurisdiction ;  and  therefore,  they  dr 
not  extend  to  real  actions,  or  revenue  causes  c. 

Venue.  I*  was  formerly  necessary  that  a  certain  place  should  be  alleged* 

the  declaration,  where  every  material  and  traversable  fact  was  isf 
posed  to  have  been  done d ;  which  was  called  the  venue :  And,  w 
actions  by  original,  the  venue,  in  the  King's  Bench,  must  formed? 
have  been  laid  in  the  county  where  the  writ  was  brought;  and  if  k 
were  not  so  laid,  the  court  would  have  set  aside  the  proceeding!  fir 
irregularity,  and  the  plaintiff  would  have  lost  his  bail •.  Bat,  a  Aft  | 
Common  Pleas,  though  the  practice  was  formerly  the  same  as  m  tk* 
King's  Bench f,  a  rule  was  made  *,  that  "  where  an  arrest  was  by 
virtue  of  a  capias  ad  respondendum,  in  any  county,  and  bail  mi 
put  in  thereupon,  and  the  plaintiff  thought  proper  afterward*  • 
declare  in  a  different  county,  it  should  not  be  deemed  a  waiver  of  tk 
bail ;  but  the  recognizance  of  bail  should  be  as  effectual,  for  the  best* 
fit  of  the  plaintiff,  and  he  might  proceed  thereon  against  the  balo 
the  same  manner  as  if  the  plaintiff  had  declared  against  the  defends* 
in  the  same  county  in  which  bail  was  put  in."  And  now,  by  a  general 
rule  of  all  the  courts  h,  "  a  declaration  laying  the  venue  in  a  different 
county  from  that  mentioned  in  the  process,  shall  not  be  deemed  i 
waiver  of  the  bail." 

'  R.  PL  Gen.  H.   4  W.  IV.  reg.  1.  Obs.  475.  S.  C. 

5  Barn.   &  Ad.  Append,  i.       10  Bing.  d  Com.  Dig.  tit  Pleader,  £80. 

464.     2  Cromp.  &  M.  J 1.  c  Yates  v.  Plaxton,  3  Lev.  8S5. 

b  Doe  d.  Haines  v.  Roe,  2  Moore  &  S.  f  Crutchfield  v.  Sewords,  Barnes,  116 

619.     Doe  d.  Fry  v.  Roe,  S  Moore  &  S.  «  R.  H.  22  Geo.  IIL  C.  P.  j  ■»*«• 

370.     Doc  d.  Ashman   v.  Roe,  1   Bing.  Tidd  Prac.  9  Ed.  294.  432. 

N.  R.  253.      1   Scott,  166.  S.  C.     Doe  h  R.  H.  2  W.   IV.  reg.  1.  { 40.  J 

d.  Evans  r.  Roe,  2  Ad.  &  E.  II.  Barn.   &   Ad.  379.     8  Bing.  295.    I 

c  Miller  t\  Miller,    1   Hodges,  31.      1  Cromp.  &  J.  179. 
Srott,  387.     3  Dowl.  Rep.  408.     9  Leg. 
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or  place  where  the  action  is  laid  and  intended  to  be  In  margin. 

*d  in  the  margin  of  the  declaration ;  and  it  was  formerly 

he  county  in  the  margin  would  help  but  not  hurt*: 

;  were  no  venue,  or  it  were  not  laid  with  certainty  b,  in 

he  declaration,  reference  must  have  been  had  to  the 

rhere  the  proper  venue  was  laid  in  the  body,  the  county 

would  not  vitiate  it c.   And  now,  by  a  general  rule  of  all  Not  to  be 

;  is  ordered,  that  "  the  name  of  a  county  shall  in  all  0f  declaration* 

d  in  the  margin  of  a  declaration ;  and  shall  be  taken  to 

intended  by  the  plaintiff:  and  no  venue  shall  be  stated 

the  declaration,  or  any  subsequent  pleading:  Provided,  When  local  dV 

m  ill         •   .•       •  •     j  iiii        scnption  is  ne- 

where  local  description  is  now  required,  such  local  de-  ceasary. 

be  given."     But,  notwithstanding  this  rule,  it  is  not  a 

ial  demurrer,  that  a  venue  is  inserted  in  the  body  of  the 

and  if  a  venue  be  improperly  stated  therein,  it  is  no 

tting  aside  the  declaration  ;  but  the  proper  course  is  to 

je  at  chambers,  to  strike  it  out f. 

>y  bill,  against  common  persons,  in  the  King's  Bench,   Declaration, 

i  formerly  began  by  stating  the  defendant  to  be  in  cus-  howfbnnejy 

°  #  commenced,  m 

larshal;   or,  if  he  were  in  custody  of  the  sheriff,  or  action*  by  bill, 

in  K  B 

ard  of  a  franchise,  having  the  return  and  execution  of 
d  have  alleged  in  whose  custody  he  was,  at  the  time  of 
i,  by  virtue  of  the  process  of  the  court,  at  the  suit  of 
If  the  action  were  brought  by  or  against  particular 
stgneesy  executors,  &c.  the  special  character  in  which 
were  sued,  should  have  been  set  forth  in  the  beginning 
tion :  And  in  actions  against  attornies,  instead  of  stating 
;  in  custody  of  the  marshal  or  sheriff,  it  should  have 
tat  they  were  present  in  court;  or,  in  actions  against 
kts  of  the  House  of  Commons,  that  they  had  privilege 
of  parliament *. 

i  5  Ed.  308.  (1.)  2  Cromp.  &  M.  16. 

in,  2  Blac.  Rep.    847.  c  Harper  v.  Chumneys,  2  DowL  Rep. 

680.     Fanner  v,  Champneys,  1  Cromp. 

CoweU,     Cas.    temp.      M.  &  R.  369.    4  Tyr.  Rep.   859.  S.  C. 

Howse  v.   Haselwood,       Neill  v.  Davis,  2  DowL  Rep.  681.      1 

Olor  v.  Barber,  3  Durnf.       Cromp.   M.  &  R.  370.  S.  C.    Fisher  v. 

d.  Goodwin  v.  Roe,  3       Snow,  3  Dowl.  Rep.  27. 

9  Leg.  Obs.  801.  S.  C.  f  Townsend  v.  Gurney,  1  Cromp.  M. 

ad  see  Tidd  Prac.  9  Ed.       &  R.  590.     5  Tyr.  Rep.  214.     3  Dowl. 

Rep.  168.     9  Leg.  Obs.  110.  S.  C.  per 
H.  4  W.  IV.  reg.  8.  5       Gurnet/,  B. 
md.  r.    10  Bing.  467.  '  Tidd  Prac.  9  Ed.  482,  3. 

r 
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By  original,  in 
K.  B.  or  C.  P. 


As  now  regu- 
lated bv  R.  M. 
3  W.  IV.  reg. 
15. 


In  actions  of  account,  covenant,  debt,  annuity,  detinue,  and  repkm, 
where  the  original  was  a  summons,  the  declaration  by  original  writ  it 
the  King's  Bench  or  Common  Pleas,  began  by  stating  that  the  de- 
fendant was  summoned  to  answer :  in  actions  on  the  ease,  trespau, 
ejectment,  &c.  where  the  original  was  an  attachment,  it  stated  that  be 
was  attached  to  answer  a.  In  the  Exchequer,  the  declaration  formed/ 
began,  by  stating  that  the  plaintiff  was  a  debtor  to  the  king ;  or,  if 
the  action  were  brought  by  an  executor  or  administrator,  that  he  war 
a  debtor  to  him,  for  the  debts  of  the  testator,  or  intestate ;  bat  mm 
the  uniformity  of  process  act,  this  statement  is  unnecessary  *.  The 
commencement  of  declarations,  however,  after  summons  or  arrest,  ct 
the  uniformity  of  process  act,  is  now  regulated  by  a  general  role  of 
all  the  courts  c,  which  prescribes  the  form  to  be  used  in  commeadaj 
them  ;  1 .  after  summons ;  2.  after  arrest,  where  the  party  is  not  it 
custody  ;  or  3.  where  he  is  in  custody ;  and  4.  after  arrest  of  eat 
defendant,  where  another  has  been  served  only.  But  this  nrie,ia 
have  seen  d,  does  not  extend  to  actions  commenced  in  inferior  eonlt; 
and  removed,  by  habeas  corpus,  into  the  King's  Bench:  Therefore,* 
such  cases,  the  plaintiff  may  still  declare  against  the  defendant,  * 
the  old  form,  thus  :  "  A.  B.  complains  of  C.  D.  being  in  the  eaetoa] 
of  the  marshal  of  the  Marshalsea  of  our  Lord  the  now  King,  faefiat; 
the  King  himself:  For  that,  &c."e  So,  the  rule  does  not  apply  la- 
actions  of  ejectment f :  And  in  general,  the  date  of  the  writ  neat 
not  be  stated  in  the  commencement  of  the  declaration,  althoqejb 
it  must  be  inserted  in  the  issue,  according  to  the  form  given  ia  the  ^ 
By  R.  PL  Gen.  schedule  to  the  pleading  rules  of  Hil.  4  W.  I V. «.     By  one  of  the*  ^ 

rules h,    it   is  ordered,   that   "  in  all  cases  under  the   law  amend- 
ment act  \  in  which,  after  a  plea  in  abatement  of  the  nonjoinder 
of  another   person,   the   plaintiff  shall,   without  having   proceeded  - 
to    trial    on    an   issue   thereon,   commence  another  action  agiiotf 


m.  4  w.  iv. 

reg.  20. 


»  Com.  Dig.  tit.  Pleader,  C.  12.  2 
Wms.  Saund.  5  Ed.  ( 1 ,)  ;  and  see  Tidd 
Prac.  9  Ed.  483.  Append,  thereto,  Chap. 
XVII.  $  7,  &c.  Chap.  XLV.  §  60. 
Chap.  XLVI.  §  20,  &c. 

b  Hirst  (or  Hunt)  v.  Pitt,  1  Cromp.  & 
M.  324.  3  Tyr.  Rep.  264.  1  Dowl. 
Rep.  659.  S.  C 

c  R.  M.  3  W.  IV.  reg.  15.  4  Barn. 
&  Ad.  4,  5.  9  Bing.  447,  8.  1  Cromp. 
&  M.  341.  And  for  the  commencement 
of  declarations,  see  1  Chit.  Jun.  PL  1,  &c. 

d  Ante,  17,  18.60.200. 


*  Dod  v.  Grant,  6  Nev.  &  M.  70. 

f  Doe  d.  Haines  v.  Roe,  2  Mooteftl 
619.  Doe  d.  Fry  v.  Roe,  3  Moo*  ft  & 
370. ;  and  see  Doe  d.  Gillett  *.  B*  1 
Cromp.  M.  &  R.  19.  4  Tyr.  Repi  64* 
2  Dowl.  Rep.  690.  S.  C. 

6  Dupre  v.  Langridge,  2  DowL  ftp 
584.     8  Leg.  Obs.  397.  S.  C.  per  N+ 

SOIly   J. 

fc  R.  PI.  Gen.  H.  4  W.  IV.  ft?.  * 
5  Barn.  &  Ad.  Append,  vii.  10  Bag* 
4f>9.     2  Cromp.  &  M.  19. 

'3&4W.  IV.  c.  42.  J  10. 
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dant  or  defendants  in  the  action  in  which  such  plea  in 
t  shall  have  been  pleaded,  and  the  person  or  persons 
such  plea  in  abatement  as  joint  contractors,  the  coramence- 
the  declaration  shall  be  in  the  form  prescribed  by  that 
bich  will  be  found  in  the  Appendix  to  this  work  a. 

ttlaration  should  regularly  correspond  with  the  process,  in   Correspondence 
i  of  the  parties  to  the  action,  the  description  of  the  character  ° ' 
they  sue  or  are  sued,  and  the  nature  of  the  cause  of  action  b. 
•merly  necessary  to  repeat  the  names  of  the  parties  through*  In  names  of 
xdaration  • ;  but  it  was  afterwards  holden  to  be  no  objection  Part,e*' 
taxation,  that  the  parties,  having  been  once  called  by  their 
ere  afterwards  designated  by  the  terms  plaintiff  and  de~ 
;  which  is  now,  and  has  been  for  more  than  twenty  years, 
Km  mode  of  declaring  :  And  where  a  writ  was  general,  and  Character  in 
ration  special  as  assignee,  this  was  holden  to  be  no  ground  w  lc      **  ,ue* 
\g  them  aside  as  irregular d.     So,  where  the  plaintiffs  de- 
tile  commencement  of  their  declaration,  as  executors,  and 
brth  a  cause  of  action  accruing  to  themselves,  the  court  held 
o  ground  of  demurrer6.   The  same  point  was  decided  upon  a 
id,  where  the  plaintiff  commenced  it  as  assignee  of  the  sheriff, 
set  forth  a  bond  to  himself'.     And  in  debt  by  assignees  of 
eat  debtor,  or  bankrupt,  it  need  not  be  stated  that  the  plain- 
u  as  assignees : "  *  it  is  enough,  if  it  sufficiently  appear  that 
assignees  * :  and  they  may  declare  in  the  debet  and  detinet  * . 
egard  to  the  nature  of  the  cause  of  action,  it  has  been  holden,   Cause  of  action. 
re  the  writ  of  summons  is  to  answer  the  plaintiff  in  an  action 
team  the  case,  and  the  declaration  in  trespass,  the  proceedings 
et  aside  for  irregularity  h.    And  where  the  writ  is  irregular,  as 
trespass,  and  yet  claiming  a  debt,  and  the  defendant  neglects  to 
set  it  aside  within  the  proper  time,  yet  if  it  be  followed  by  a 
m  varying  from  the  writ,  as  in  assumpsit,  the  court  will  set  aside 

d.jxtff,  $  1.  R.  580.  (a.) 

e  correspondence  of  the  decla-  f  Reynolds  v.  Welsh,  1  Cromp.  M.  & 

the  process,  before  the  unifor-       R.  580.    5  Tyr.    Rep.   202.     3  Dowl. 
cess  act,  see  TSdd  Prac.  9  Ed.       Rep.  441.  S.  C. 

1  Ferguson  v.  Mitchell,  2  Cromp.  M.  & 
m  v.  Savage,  6  Taunt.  121.2      R.  687.    1  Tyr.  &  G.  179.    1  Gale,  346. 
!.  &  C.    Stevenson  v.  Hunter,       4  Dowl.  Rep.  518.  S.  C. 
06.  2  Marsh.  101.  S.  C;  and  *  Anon.  1  Dowl.  Rep.  687  (a.)  and  see 

y»c  9  Ed.  433.  King  v.  Skeffington,  1  Cromp.  &  M.  363. 

»».  Johnson,  2  DowLRep.653.      3  Tyr.  Rep.  318.     1  Dowl.   Rep.  686. 
ivesv.  Holdes,  1  Cromp.  M.  &      S.  C.    sAnle,  68.  88. 

P  % 


212 


OF    THE    DECLARATION. 


Form  of  declar- 
ing, on  bills  or 
notes,  &c. 


both  declaration  and  writ*.  But  where  the  writ  of  summons 
action  on  promises,  and  those  words  were  omitted  in  thi 
tion,  but  which  appeared  a  good  declaration  in  assumpsit, 
held  it  not  to  be  an  irregularity  b  :  And  the  mis-statement  01 
of  action,  at  the  commencement  of  the  declaration,  is  an  irregul 
and  not  fatal,  on  special  demurrer6.  Where  the  plaintiffs 
defendant  on  a  capias,  in  an  action  on  promises,  and  dc 
covenant,  the  court,  though  they  will  set  aside  the  declan 
not  discharge  the  bail d.  It  is  no  ground  of  demurrer  to  a  dc 
that  in  setting  out  the  process,  it  states  the  action  to  be  in 
then  declares  on  promises  e.  So,  where  the  summons  was  in 
the  declaration  commenced  in  debt,  and  the  rest  of  it  only 
the  common  counts  in  assumpsit,  it  was  holden  that  the  d 
was  not  such  a  nullity,  as  the  court  would  interfere  to  set 
motion f.  So,  in  an  action  of  debt  by  executors,  it  is  no  g 
demurrer,  that  the  plaintiffs  declare  in  the  debet  and  deth 
is  it  any  ground  of  general  demurrer  to  a  declaration  in  sc\ 
against  bail,  that  the  proceeding  is  stated  therein  to  have  be< 
which  is  now  abolished  h. 

It  having  been  found,  that  declarations  in  actions  01 
exchange,  promissory  notes,  and  the  counts  usually  called 
mon  counts,  occasioned  unnecessary  expense  to  parties,  by 
their  length,  and  that  the  same  might  be  drawn  in  a  moi 
form ;  it  was,  for  the  prevention  of  such  expense,  ordered  by 
rule  of  all  the  courts ',  that  "  if  any  declaration  in  assvmps 
after  filed  or  delivered,  being  for  any  of  the  demands  mention 


*  Edwards  v.  Dignam,  2  Dowl.  Rep. 
240.  2  Cromp.  &  M.  846.  4  Tyr.  Rep. 
213.  S.  C. 

b  Straughan  v.  Buckle,  1  Har.  &  W.  519. 

e  Marshall  (or  Anderson)  v.   Thomas, 

2  Dowl.   Rep.    208.      9  Bing.  678.     3 
Moore  &  S.  98.  S.  C. 

d  Ward  v.  Tummon,  1  Ad.  &  E.  019. 
4  Nev.  &  M.  876.  S.  C.  Ante,  163. 

'  Wilson  v.  Prime,  7  Leg.  Obs.  11. 
per  Taunton,  J. ;  and  see  2  Nev.  &  M. 
834,  5.  (b.)  Marshall  (or  Anderson)  t>. 
Thomas,  2  Dowl.  Rep.  208.  9  Bing.  678. 

3  Moore  &S.  98.  S.  C.  Lyngv.  Sutton,  4 
Moore  &  S.  417.  Scrivener  v.  Walling, 
(or  Watley.)  1  Har.  &  W.  8.  9  Leg.  Obs. 


299.  S.  C. 

f  Rotton  v.  Jeffery,  2  DowL 
9  Leg.  Obs.  27.  S.  C. 

g  Collett  v.  Collett,  3  DowL 
9  Leg.  Obs.  252.  S.  C. 

h  Darling  (or  Darlington)  i 
2  Dowl.  Rep.  235.  2  Cromp. 
4  Tyr.  Rep.  2.  7  Leg.  Obs.  J 
Excheq. ;  but  see  Darling  v.  ( 
Dowl.  Rep.  101.  Peacock  i 
Dowl.  Rep.  291.  9  Leg.  Obs 
S.  C.  per  Liltledale,  J.  sank  con 

1  R.  T.  1  W.  IV.  reg.  X.  2 
Ad.  783.  7  Bing.  774,  5.  I  C 
J.  474,  5. ;  and  see  2  Rep.  G  J 
42.91.  95. 
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and  directions  annexed  to  that  order  *,  or  demands 
hall  exceed  in  length  such  of  the  said  forms,  set  forth 
said  schedule,  as  may  be  applicable  to  the  case  ;  or  if 
i  debt,  to  be  so  filed  or  delivered,  for  similar  causes 
:  which  the  action  of  assumpsit  would  lie,  shall  ex- 
no  costs  of  the  excess  shall  be  allowed  to  the  plain- 
.  in  the  cause  ;  and  such  costs  of  the  excess  as  have 
the  defendant,  shall  be  taxed  and  allowed  to  the  de- 
ducted from  the  costs  allowed  to  the  plaintiff:  And 
red,  that  on  the  taxation  of  costs,  as  between  attorney 
ts  shall  be  allowed  to  the  attorney,  in  respect  of  any 
ogth ;  and  in  case  any  costs  shall  be  payable  by  the 
iefendant,  on  account  of  such  excess,  the  amount 
educted  from  the  amount  of  the  attorney's  bill." 

an  inland  bill  of  exchange,  against  the  acceptor,  by  Count  on  inland 
11  i       /»  i        i  i     i   i  kill,  against  ac- 

;  also  the  payee,  the  form  given  by  the  schedule  to  ceptor,  by 

i.  that  the  plaintiff  on  a  certain  day  made  his  bill  of  drawer»  **»"& 

*  w  also  payee. 

ing,  and  directed  the  same  to  the  defendant,  and 


the  defendant  to  pay  to  the  plaintiff, L 

months)  after  the  date  (or  sight)  thereof,  "which 
lapsed : "  And   notwithstanding  the   uniformity  of 

which  the  mode  of  commencing  personal  actions 
•ed,  it  has  been  holden  that  a  count  on  a  bill  of 
ng  the  above  form,  is  sufficient;  though  it  would 
i  correct,  either  to  state  the  date  of  the  bill,  or 
>ayment  had  elapsed  before  the  commencement  of 

unts,  given  in  the'  schedule  to  the  above  rule  e,  are  Common 

mt,  on ,  at f,  was  indebted  to  the  plaintiff,  counU" 

>rice  and  value  of  goods,  then  and  there f  bargained 

Sup.  1882,  p.  107,      lett,  (or  Arlett,)  1  Meeson  &  W.  209.     4 

ts  of  declarations,  in       Dowl.  Rep.  759.  12  Leg.  Obs,  287.  S.  C. 

>n  bills  of  exchange,       Pullen  v.  Seymour,  5  Dowl.  Rep.  164.   12 

tc.  and  on  the  corn.       Leg.  Obs.  292.  S.  C.  semb,  contra. 
HenneiVs  valuable  c  Sched.  to  R.  T.  1  W.  IV.  reg.  X.  2 

►pared  in  conformity       Barn.  &  Ad.  787.     7  Bing.  781,  2.     1 

Cromp.  &  J.  481.2. 

W.  reg.  X.  2  Barn.  f  By  a  subsequent  rule,  however,  (It. 

777.     1  Cromp.  &       PL  Gnu  H.  4  W.  IV.  reg.  8.)  it  is  ordered, 

that  no  venue  shall  be  stated  in  the  body 
of  the  declaration,  or  any  subsequent  plead* 

;  but  &ee  Aslett  v.       ing.     Ante,  209. 

448.  Abbott  t>.  As- 
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on. 


and  sold  (or  sold  and  delivered)  by  the  plaintiff  to  the  defending 

his  request :  And  in I.  for  the  price  and  value  of  work  then  ind 

there  done,  and  materials  for  the  same  provided,  by  the  plaintiff  for 

the  defendant,  at  his  request a:  And  in 1,  for  money  then  and 

there  lent  by  the  plaintiff  to  the  defendant,  at  his  request :  And  n 

L  for  money  then  and  there  paid  by  the  plaintiff,  for  the  me  rf 

the  defendant,  at  his  request :  And  in U  for  money  then  and  then 

received  by  the  defendant,  for  the  use  of  the  plaintiff:  And  in  — I 
for  money  found  to  be  due  from  the  defendant  to  the  plaintiff  os  a 
account  then  and  there  stated  between  them :  And  whereas  the  de- 
fendant afterwards,  on,  &c.  in  consideration  of  the  premises  reipect- 
ively,  then  and  there  promised  to  pay  the  said  several  monies  rape* 
ively  to  the  plaintiff,  on  request :  yet  he  hath  disregarded  his  pre- 
mises, and  hath  not  paid  any  of  the  said  monies,  or  any  part  thereof; 
to  the  plaintiff's  damage,  &c." 
Decisions  there-       In  an  action  of  assumpsit  for  money  lent,  the  day  on  which  the  de- 
fendant's promise  is  alleged  to  have  been  made,  is  immaterial  *,  bi 
a  count  for  goods  sold  and  delivered,  stating  that  the  defendant  •» 
on,  &c.  indebted  to  the  plaintiff,  in,  &c.  for  goods  sold  and  deliveredt* 
the  plaintiff  to  the  defendant,  at  his  request,  without  any  further  tug* 
tion  of  time,  has  been  holden  good,  on  special  demurrer0:  But  aeoflfc. 
stating  that  the  defendant  was  indebted  to  the  plaintiff,  on  an  aceotf 
stated  between  them,  is  bad,  on  special  demurrer,  for  want  of  an  ab*  J 
gation  of  the  time  when  the  account  was  stated d:  it  should  be, a*  < 
an  account  then  stated  between  thein."d     Under  a  count  for  work** 
labour  done,  in  an  action  of  debt,  the  value  of  materials  cannot  be  W" 
covered  c.     And  where  a  declaration  alleged  the  defendant  to  be  ifr 
debted  to  the  plaintiff,  in  a  certain  sum,  for  work  and  labour,  with- 
out laying  any  promise  to  pay  it,  and  then,  under  a  *  whereas  alio, 
proceeded  to  state  him  to  be  indebted  to  the  plaintiff,  in  several  othef 
sums,  for  goods  sold  and  delivered,  &c.  concluding  that  the  defend- 
ant had  promised  to  pay  the  said  last  mentioned  several  monief  !*■ 
spectively  to  the  plaintiff  on  request,  the  court  held  the  declaration  tt 
be  bad,  on  demurrer,  for  want  of  a  promise  in  the  first  count,  wM* 
was  not  referred  to  by  the   words  "  last  mentioned "  in  the  second 

*  Id.  ib.  Rep.   518.  S.    C     Spyer  (or  Spires)* 

b  Arnold  v.  Arnold,  3  Bing.  N.  R.  81.  Thelwell,  2  Cromp.  M.  &  R.  692.  1  ^ 

r  Lane  v.  Thelwell,   1   Meeson  &  W.  &  G.  191.     4  Dowl.  Rep.  609.    1  G* 

140.     1  Tyr.  &  G.  352.     4  Dowl.  Rep.  348.  8.  C. 

705.  S.  C.  c  Heath  v.  Freeland,  1  M<cw«  *  W" 

a  Ferguson  v.  Mitchell,  2  Cromp.  M-  543.    5  Dowl.   Rep.  166.    12  kg0* 

&  K.  687.      1  Tyr.  &  G.  179.     4  Dowl.  292.  S.  C. 
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count*.  If  the  declaration  contain  one  or  more  counts  against  the 
anker  of  a  note,  or  acceptor  of  a  bill  of  exchange,  it  will  be  proper  to 
pkee  them  first  in  the  declaration,  and  then,  in  the  general  conclusion, 
tony  M  promised  to  pay  the  said  last  mentioned  several  monies  respect- 
«djv;"b  And  therefore,  where  the  first  count  of  a  declaration  is  against 
the  defendant,  as  acceptor  of  a  bill  of  exchange,  stating  a  promise  to 
ftj  the  bill,  without  any  breach,  and  is  followed  by  a  count  for  money 
fcnt,  money  paid,  &c.  with  a  promise  to  pay,  limited  to  the  latter 
asms,  the  breach  is  good,  if  it  goes  on  to  state  that  the  defendant  has 
dnegarded  his  promises,  and  hath  not  paid  the  said  monies  c. 

la  actions  to  which  the  above  rule  applies,  if  the  debt  amounts  to  Costs  allowed 
Jawfy  pounds  and  upwards,  and  the  declaration  is  under  twenty-four  or  TC  rauo0' 
/Wftf,  the  officer  who  taxes  the  costs  is  authorized,  by  instructions 
gr*en  by  the  courts  to  their  taxing  officers,  in  Hilary  term  1 832,  to 
•Dow  for  declaration,  including  instructions,  copy,  and  delivery, 
IL  18*. ;  and  for  close  copy,  in  country  causes,  according  to  length  d : 
provided,  that  the  above  instructions  shall  not  extend  to  cases  in 
paVieh  several  actions  shall  be  brought  on  the  same  bill  or  note,  against 
literal  parties  thereto. 

In  actions  on  policies  of  assurance,  it  is  declared  by  a  late  statutory   Averment  of 
psle%  that  the  interest  of  the  assured  may  be  averred  thus :  "  That  |I,lere,t» in  a<^ 

J  tions  on  policies 

sf»  B»  C.  &  D.  or  some  or  one  of  them,  were  or  was  interested,"  &c. ;   of  assurance. 
sttl  it  may  also  be  averred,  "  that  the  insurance  was  made  for  the  use 
pad  benefit,  and  on  the  account  of  the  person  or  persons  so  interested." 
By  the  statute  2  &  3  W.  IV.  c.  71.  §  5.  for  shortening  the  time  of  pre-  Rights  of  com- 
xriptim  in  certain  cases,  it  is  enacted,  that  "  in  all  actions  upon  the  ^Wedbv^ 
fata?,  and  other  pleadings,  wherein  the  party  claiming  may  now  by  ant,  in  actions, 
Pkw  allege  his  right  generally,  without  averring  the  existence  of  such  ^n    e  cue' 
flight  from  time  immemorial,  such  general  allegation  shall  still  be 
f  deemed  sufficient ;  and  if  the  same  shall  be  denied,  all  and  every  the 

*  matters  in  that  act  mentioned  and  provided,  which  shall  be  applica- 
ble to  the  case,  shall  be  admissible  in  evidence,  to  sustain  or  rebut 

'such  allegation."  And,  by  a  late  statutory  rulef,  it  is  declared,  that  Description  of 
1  in  actions  of  trespass  quote  clausum  fregit,  the  close  or  place  in  trespass  quart" 
rhich,  &c.  must  be  designated  in  the  declaration,  by  name  or  abuttals,  clausum /regit. 

*  Harding  «.  Hibel,  4  Tyr.  Rep.  314.  •  R.  PL  H.  4  W.  IV.  Assumpsit,  reg. 
>  Sched.  to  R.  T.  1  W.  IV.  reg.  X.  2  I.  §  4.  5  Barn.  &  Ad.  Append,  viii.  10 
an.   h  Ad.    787.     7    Bing.    782.     1       Bing.  470.     2  Cromp.  &  M.  21. 

romp.  &  X  482.  f  IL  Pi  H.  4  W.  IV.   Trespass,  reg. 

'  Turner  v.  Desman,  4  Tyr.  Rep.  SIS.       V.  §  1.  5  Bam.  &  Ad.  Append,  ix.  10 

*  Chapm.  Bills  of  Costs,  1832,  p.  1.  12.       Bing.  471.  2  Cromp.  &  M.  23. 
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When  one  count 
only,  or  several 
counts  are  al- 
lowed. 


Several  counts 
not  allowed, 
unless  for  a  dis- 
tinct subject 
matter  of  com- 
plaint. 


Instances  of 
several  counts 
prohibited,  or 
allowed,  by  R. 
PI.  Gen.  H.  4 
W.  IV.  reg.5. 


or  other  description ;  in  failure  whereof,  the  defendant  may  demw 
specially." 

The  plaintiff  was  formerly  allowed  to  insert  as  many  counts  m  hit 
declaration  as  he  thought  proper,  subject  to  an  application  to  the 
court  or  a  judge,  for  striking  out  such  as  appeared  on  the  face  of 
them  to  be  unnecessary  or  superfluous  a,  and  to  the  risk  of  paying 
costs,  on  such  as  were  found  against  him*.  This  practice  being  it- 
tended  with  great  inconvenience  b,  a  rule  was  made,  in  pursuance  of 
the  statute  3  &  4  W.  IV.  c.  42.c,  whereby,  after  reciting  that  by  tie 
mode  of  pleading  thereinafter  prescribed,  the  several  disputed  nets 
material  to  the  merits  of  the  case,  would,  before  the  trial,  be  brought  to) 
the  notice  of  the  respective  parties,  more  distinctly  than  theretofore, 
and  by  the  said  act  of  3  &  4  W.  IV.  c.  42.  §  23.  the  powers  of  amend- 
ment at  the  trial,  in  cases  of  variance  in  particulars  not  material  to  the 
merits  of  the  case,  were  greatly  enlarged ;  it  is  ordered,  that  "  sereni 
counts  shall  not  be  allowed,  unless  a  distinct  subject  matter  of  con* 
plaint  is  intended  to  be  established  in  respect  of  each :  Therefore, 
counts  founded  on  one  and  the  same  principal  matter  of  compbnt 
but  varied  in  statement,  description,  or  circumstances  only,  are  not  • 
be  allowed  :  Ex.  gr.  Counts  founded  upon  the  same  contract,  de- 
scribed in  one  as  a  contract  without  a  condition,  and  in  another  ait 
contract  with  a  condition,  are  not  to  be  allowed ;  for  they  are  foonW 
on  the  same  subject  matter  of  complaint,  and  are  only  variation!  in 
the  statement  of  one  and  the  same  contract.  So,  counts  for  not  giving, 
or  delivering,  or  accepting  a  bill  of  exchange  in  payment,  according 
to  the  contract  of  sale,  for  goods  sold  and  delivered,  and  for  the  price 
of  the  same  goods  to  be  paid  in  money,  are  not  to  be  allowed.  §o* 
counts  for  not  accepting  and  paying  for  goods  sold,  and  for  the  price 
of  the  same  goods,  as  goods  bargained  and  sold,  are  not  to  be  allowed. 
But  counts  upon  a  bill  of  exchange  or  promissory  note,  and  for  the 
consideration  in  goods,  money,  or  otherwise,  are  to  be  considered  i* 
founded  on  distinct  subject  matters  of  complaint ;  for  the  debt  ind 
the  security  are  different  contracts,  and  such  counts  are  to  be  allowed. 
Two  counts  upon  the  same  policy  of  insurance,  are  not  to  be  allowed: 


*  For  the  practice  of  the  courts,  as  to 
striking  out  superfluous  counts,  previous- 
ly to  the  above  rule,  see  Tidcl  l*rac.  9  Ed. 
GI6,  &c. ;  and  as  to  the  costs  on  several 
counts,  when  the  plaintiff  succeeded  on  one 
of  them,  see  id.  971,  2.   974,  5. 

b  For     the     inconvenience     attending 


this  practice,  and  the  reason  for  altering 
it,  see  2  Rep.  C.  L.  Com.  34,  Ac  ** 
3. 

c  R.  PL  Gen.  H.  4  W.  IV.  rtg.  b.  * 
Barn.  &  Ad.  Append,  ii.,  &c.  JOBing- 
464,  &c.     2  Cromp.  &  M.  1*  Ac. 
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Bat  a  count  upon  a  policy  of  insurance,  and  a  count  for  money  had 
and  received,  to  recover  back  the  premium,  upon  a  contract  implied 
bylaw,  are;  to  be  allowed.  Two  counts  on  the  same  charter  party,  are 
art  to  be  allowed :  but  a  count  for  freight  upon  a  charter  party,  and 
far  freight  pro  ratd  itineris,  upon  a  contract  implied  by  law,  are  to  be 
slowed.  Counts  upon  a  demise,  and  for  use  and  occupation  of  the 
use  land,  for  the  same  time,  are  not  to  be  allowed." 

In  an  action  respecting  tithes,  the  plaintiff  introduced  two  counts  Decisions  there- 
to die  declaration,  one  for  the  treble  value  of  tithes  not  set  out,  the 
atker  for  the  same  tithes  bargained  and  sold ;  and  the  court  conceiving 
tail  to  be  a  violation  of  the  rule,  ordered  the  last  count  to  be  struck 
tit,  with  costs;  but  bound  the  defendant  to  agree  not  to  set  up  a  com- 
Bsntiou  at  the  trial,  or  that,  if  he  did,  the  declaration  might  be 
Mended  a.  So,  where  a  declaration  contained  one  count,  claiming  a 
kt  or  reward,  in  the  name  of  metage,  on  coals  imported  into  the  port 
sf  Truro,  alleged  to  be  due  to  the  plaintiff,  as  lessee  under  the  corpo- 
of  Truro,  of  an  ancient  office  of  meter,  to  which  the  fee  was 
to  be  incident,  and  another  count,  claiming  the  same  sum  as  a 
pert  duty,  the  court  held,  that  these  counts  were  only  different  state- 
Mts  of  the  same  subject  matter  of  complaint,  within  the  meaning  of 
tie  above  rule,  and  that  one  of  them  must  be  struck  out b.  But  where 
fcfirst  count  of  a  declaration  was  framed  on  the  statute  11  Geo.  II.  c 
Mi  1 18.  for  the  recovery  of  double  rent,  and  the  second  count  was 
At  ate  and  occupation,  the  court  refused  a  rule  to  strike  out  one  of  the 
*JD  counts  c. 

In  actions  of  tort  for  misfeazance,  it  is  declared  by  the  above  ruled,  When  not  al- 
ffct  "several  counts  for  the  same  injury,  varying  the  description  of  0f^J  or  ire*?111 
%are  not  to  be  allowed :  In  the  like  actions,  for  nonfeazance,  several  /*"*• 
•Jtats  founded  on  varied  statements  of  the  same  duty,  are  not  to  be 
•lowed.    Several  counts  in  trespass,  for  acts  committed  at  the  same 
■fee  and  place,  are  not  to  be  allowed.    Where  several  debts  are  In  mdebitatut 
fleged  in  indebitatus  assumpsit,  to  be  due  in  respect  of  several  raat- 
fes,  ex.  gr.  for  wages,  work  and  labour  as  a  hired  servant,  work 
*d  labour  generally,  goods  sold  and  delivered,  goods  bargained 

*  Lawrence  v.  Stephens,  (or  Stevens,)  4  DowL  Rep.  690.  S.  C 

DowL  Rep.  777.     1   Gale,  164.      10  c  Thoroton  (or  Thornton)  v.  Whitehead, 

eg.  Obs.  348.    11  Leg.  Obs.  225.  S.  C.  1  Tyr.  &  G.  SIS.     1  Meeson  &  W.  14. 

vlfwere  ;  and  see  Thoroton  (or  Thorn-  4  Dowl.  Rep.  747.  1   Gale,  359.    1 1  Leg. 

■)  v.  Whitehead,  1  Meeson  &  W.   14.  Obs.  214.  225.     12  Leg.  Obs.  157.  S.  C. 

Tyr.  &  G.  313.    1  Gale,  359.    4  Dowl.  «  R.  PL  Gen.  H.  4  W.  IV.  rrg.  5.    5 

•p.  747.     11  Leg.Obs.  214.  225.  S.  C.  Barn.  &  Ad.  Append,  lit.    10  Bing.  465. 

'  Jenkins  t>.   Treloar,  1  Meeson  &  W.  2  Cromp.  &  M.  IS. 
1  Tyr.  &  G.   316.     1  Gale,  360. 
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stated. 
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Several  counts, 
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before  R.  PL 
Gen.  H.  4  W. 
IV.  reg.  6. 


and  sold,  money  lent,  money  paid,  money  had  and  received,  and 
the  like,  the  statement  of  each  debt  is  to  be  considered  as  amount- 
ing to  a  several  count,  within  the  meaning  of  the  rule,  which  for- 
bids the  use  of  several  counts,  though  one  promise  to  pay  only  ii 
alleged,  in  consideration  of  all  the  debts :  Provided,  that  a  count 
for  money  due  on  an  account  stated,  may  be  joined  with  any  other 
count  for  a  money  demand,  though  it  may  not  be  intended  to 
establish  a  distinct  subject  matter  of  complaint  in  respect  of  each  of 
such  counts.  The  rule,  however,  which  forbids  the  use  of  seven! 
counts a,  is  not  to  be  considered  as  precluding  the  plaintiff  bm 
alleging  more  breaches  than  one,  of  the  same  contract,  in  the  use 
count.1'  And  although  there  has  been  but  one  transaction  between 
the  parties,  yet  there  may  have  been  several  causes  of  action  awing 
out  of  it,  which  may  be  made  the  subject  of  several  counts:  Thw, 
in  an  action  on  the  case  against  the  sheriff,  one  count  may  be  is- 
serted  in  the  declaration,  for  not  taking  the  defendant  when  he  W 
an  opportunity,  and  another,  for  suffering  him  to  escape ;  for  there 
might  have  been  a  time  when  the  sheriff  might  have  made  the  trretti 
and  had  not  done  so,  or  he  might  have  arrested  the  party,  and  ate" 
wards  permitted  him  to  escape  b. 

Before  the  making  of  the  above  rule,  where  it  appeared  on  the 
face  of  the  declaration,  that  some  of  the  counts  were  superfloo* 
the  courts  would  have  ordered  them  to  be  expunged ;  and  if  there 
were  any  vexation,  would  have  made  the  plaintiff  pay  the  costs  of 
the  application  c.  Thus,  where  several  counts  in  a  declaration  were 
precisely  the  same,  or,  which  more  frequently  happened,  there  w# 
only  a  formal  difference  between  them,  and  the  same  evidence  wonM 
have  supported  each  d,  as  if  the  plaintiff  declared  generally  and  if* 
cially  on  a  matter  which  might  have  been  given  in  evidence  upon  * 
general  count,  the  courts  would  have  expunged  the  superflaotf 
counts.  So,  if  the  declaration  contained  special  counts  for  work 
and  labour,  beside  the  general  counts,  the  special  counts  might  ha** 
been  struck  out,  on  motion,  if  they  appeared  to  be  unnecessary '5 


»  R.  PL  Gen.  H.  4  W.  IV.  reg.  5.  5 
Barn.  &  Ad.  Append,  iii.  10  Bing.  465. 
2Cromp.  &  M.  14. 

b  Guest  v.  Everest,  9  Leg.  Obs.  75. 
and  see  Tidd  Prac.  9  Ed.  236. 

c  Anon. /xt  Cur.  T.  56  Geo.  III.  K.  B. 
1  Chit.  R.  449.  (a).  And  for  the  use  of 
several  counts,  and  when  formerly  proper 
to  insert  them,  sec  1  ChiL  PI.  4  Ed.  360, 


&c.    Steph.  PL  279,  &c. 

d  Wilkins  v.  Perry,  Cas.  temp.  H*^' 
129.  Bownas  v.  Wilcock,  Barn*,  tf0, 
Nickleson  v.  Croft,  2  Bur.  1188.  Yi* 
v.  Carlisle,  1  Blac.  Rep.  270.  Meek*  * 
Oxlade,  1  New  Rep.  C.  P.  289.  1  0* 
PL  4  Ed.  351.     Anon.  1   Chit  B.*** 

c  Anon.  1  Chit.  R.  449.  (a.)G*&* 
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rod,  in  the  King's  Bench,  where  the  plaintiff  was  an  attorney,  the 

rale  was  made  absolute  with  costs :  If  there  were  any  doubt,  the 

court  would  have  referred  it  to  the  master,  to  determine  whether 

uperfluous  counts  were  introduced  vexatiously  a.     But  where  there 

was  a  material  difference  between  the  counts,  the  courts  would  not 

tannine,  upon  affidavits,  whether  they  were  well  founded  in  point 

of  fact ;  for  if  not,  it  was  considered  the  plaintiff  would  be  suffi- 

cktrtly  punished,  by  being  deprived  of  costs  on  such  of  the  counts 

si  were  found  for  the  defendant b :  And,  in  one  case,  where  there 

were  counts  in  a  declaration  for  work  and  labour  as  an  attorney, 

mi  for  work  and  labour  generally,  the  court  of  Common  Pleas 

Rtfod  to  strike  out  the  former  counts  as  unnecessary  c. 

By  the  above  rule,  however,  "  where  more  than  one  count  shall  have  By  that  rule. 

lea  used,  in  apparent  violation  of  the  preceding  rule,  the  opposite 

party  shall  be  at  liberty  to  apply  to  a  judge,  suggesting  that  two  or 

■are  of  the  counts  are  founded  on  the  same  subject  matter  of  com- 

fkbt,  for  an  order  that  all  the  counts,  introduced  in  violation  of  the 

Itle,  be  struck  out,  at  the  costs  of  the  party  pleading ;  whereupon  the 

■  jidge  shall   order  accordingly,  unless  he  shall  be  satisfied,  upon 

estsc  shewn,  that  some  distinct  subject  matter  of  complaint  is  bond 

*fk  intended  to  be  established,  in  respect  of  each  of  such  counts ;  in 

'"*tich  case  he  shall  indorse  upon  the  summons,  or  state  in  his  order, 

[*  die  case  may  be,  that  he  is  so  satisfied ;  and  shall  also  specify 

^fc  counts  mentioned  in  such  application,  which  shall  be  allowed."  d 

this  rule,  applications  to  strike  out  counts  ought  to  be  made  to 

*  jidge  at  chambers,  in  the  first  instance ;  and  if  a  doubt  arise, 

parties  may  come  to  the  court6.    And  where  a  declaration  in 

!"fjstn*€wf,  on  the  demise  of  the  churchwardens  and  overseers  of  a 

i,  to  recover  parish  property,   contained  two  sets  of  counts, 

*tie  specifying  the  names  of  the  individuals,  and  the  other  not,  the 

{*toart  ordered  one  set  to  be  struck  out f.    And  though  it  seems,  from 

the  rule,  that  the  application  in  general  should  be  made  to  a  judge 


r,  8  Chit  R.  299.     1  DowL  &  R.  S.  C;  and  see  Nelson  v.  Griffith*,  9  Moore 

171. 8.  C.    Frsaer«.Sbaw,  7DowL&R.  78ft.    2  Bing.  412.  S.  C.  Tidd  Prac.9 

ML  Jones  ».  Key,  2  DowL  Rep.  265.  Ed.  616,  17. 

*  Newby  v.  Mason,  1  DowL  &R.  508.  d  R.  Pi.  Gen.  H.  4  W.   IV.  reg.  6. 

*  Turner  and  others,  assignees,  r.  King-  5  Barn.  &  Ad.    Append,  iv.     10  Bing. 
stoo,  H.  28  Geo.  IIL  K.  B.     Hurd  v.  466.    2  Cromp.  &  M.  15. 

Cock,  M.  86  Geo.  III.  K.  B.  Imp.  K.  B.  «  Ward  v.  Gray  stock,  4  DowL  Rep. 

6  Ed.  754.  717. 

*  Brindlej  su  Dennett  (or  Bennett  r.  f  Doe  d.  DandcsUio  p.  Roe,  4  DowL 
Brindky),  9  Moore,  858.    2  Bing.  181.  Rep.  222. 
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at  chambers,  yet  the  court  held,  that  a  motion  for  that  purpose,  in- 
volving a  point  of  law,  and  the  construction  of  an  act  of  parliament, 
was  properly  brought  before  the  full  court a.  No  objection,  how- 
ever, on  the  ground  of  superfluity  of  counts,  can  be  taken  on  de- 
murrer ;  but  it  must  be  made  the  subject  of  a  motion  b. 

Effect  of  in.  Where  there  is  more  than  one  count  upon  the  record,  and  the 

T'Tfh^triai       Partv  pleading  fails,   upon  the  trial,  to  establish  a  distinct  subject 

matter  of  complaint  in  respect  of  each  count,  it  is  declared  by  the 
above  rule  c,  that  "  a  verdict  and  judgment  shall  pass  against  him  upon 
each  count,  which  he  shall  have  so  failed  to  establish ;  and  he  shallbe 
liable  to  the  other  party,  for  all  the  costs  occasioned  by  such  count, 
including  those  of  the  evidence,  as  well  as  those  of  the  pleading! : 

At  to  costs,  &c.  And  further,  in  all  cases  in  which  an  application  to  a  judge  has  been 

made,  under  the  preceding  rule,  and  any  count  allowed  as  aforewd, 
upon  the  ground  that  some  distinct  subject  matter  of  complaint  was 
bond  fide  intended  to  be  established  at  the  trial,  in  respect  of  etch 
count  so  allowed,  if  the  court  or  judge  before  whom  the  trial  is  hit 
shall  be  of  opinion,  that  no  such  distinct  subject  matter  of  compUtf 
was  bond  fide  intended  to  be  established,  in  respect  of  each  count » 
allowed,  and  shall  so  certify  before  final  judgment,  such  party  to 
pleading,  shall  not  recover  any  costs  upon  the  issue  or  issues  upon 
which  he  succeeds,  arising  out  of  any  count  with  respect  to  which 
the  judge  shall  so  certify."  The  common  counts  given  by  the  role 
of  Trin.  1  W.  IV.  reg.  X.  d,  are  considered  as  separate  counts,  with- 
in the  meaning  of  the  statutory  rule  of  Hil.  4W.  IV.  reg,  5.e,  forthe 
purposes  of  pleading,  as  well  as  of  costs f. 

Conclusion  of  The   declaration   in   general  concludes,    "  to  the  damage  of  the 

plaintiff  of  a  certain  sum  of  money,  and  thereupon  he  brings  suit, 
&c."  But  in  a  penal  action,  brought  by  a  common  informer,  where 
the  plaintiff's  right  to  the  penalty  accrues  upon  bringing  the  action, 
it  is  not  necessary  to  conclude  in  this  way ;  as  the  plaintiff  cannot 
have  sustained  any  damage,  by  a  previous  detention  of  the  penalty** 
In  actions  by  executors  or  administrators,  the  declaration  conclude* 

• 

to  their  damage  in  that  character,  with  the  addition  of  a  prqfert  * 
curia  of  the  letters  testamentary,  or  of  administration.     And  where* 

•  Doe  d.   Llandcsilio  v.  Roe,  4  Dowl.  f  Jourdain  v.  Johnson,  2  Cromp*  »•* 

Rep.  222.  R.  564.  5  Tyr.  Rep.  524.   1  Gale,  SI*  * 

b  Gardner  v.  Bowman,  4  Tyr.  Rep.  412.  Dowl.  Rep.  534.  S.  C.  ;  and  see  M^*11 

c  R.    PL    Gen.   II.  4  W.   IV.  reg.  7.  i>.  Whiteside,  1   Meeson  &  W.  191,  «•  ] 

5  Barn.  &  Ad.  Append,  iv,  v.  10  Bing.  Tyr.  &  G.  491.    4  Dowl.  Rep.  770.  &C 

466,  7.     2  Cramp.  &  M.  16.  B  Frederick  v.  Lookup,  4  Bur.  A*1, 

n  Ante,  213,  14  Cuming  i».  Sibly,  «/,  2490;  and  see  T^ 

c   Ante,  217,  18.  Prac.  9  Ed.  446. 
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by  an  administratrix,  contained  a  profert  of  letters  of 
on,  but  did  not  positively  allege  that  they  were  granted 
by  whom  they  were  granted,  the  court  held  it  to  be  bad, 
1  demurrer a.  Before  the  uniformity  of  process  actb,  a  In  Exchequer, 
in  the  Exchequer,  concluded  by  alleging  that  the  plaintiff 
e  to  pay  the  debts  he  owed  to  the  king0;  and  a  declara- 
court,  omitting  to  conclude  with  such  an  allegation,  was 
3  bad  on  special  demurrer  d :  But  since  the  making  of  the 
is  no  longer  necessary  to  state,  in  concluding  a  declaration 
equer,  that  the  plaintiff  is  less  able  to  pay  the  debts  owing 
e.  It  was  anciently  necessary  to  find  pledges  to  prose-  Pledges  to 
Id  their  names  to  the  declaration  by  bill1;  but  they  were  continued. 
lolden  to  be  mere  matter  of  form,  and  might  have  been 
f  time  before  judgments*.  And,  by  a  general  rule  of  all 
,  "  the  entry  of  pledges  to  prosecute,  at  the  conclusion  of 
ion,  shall  in  future  be  discontinued." 

e  defendant  has  appeared  on  serviceable  process,  or  put  in  Delivery  of,  or 
;d  special  bail,  on  bailable  process,  a  copy  of  the  declara-  ^  absolutely. 
be  delivered  to  his  attorney  absolutely,  or  to  the  defend- 
if  he  has  appeared  in  person,  with  an  indorsement  there- 
within  four  days,  if  the  venue  be  laid  in  London  or  Middle- 
defendant  live  within  twenty  miles  of  London;  or,  if  he  live 
/  miles  from  London,  or  the  venue  be  laid  in  any  other  county 
or  Middlesex,  then  the  indorsement  must  be  to  plead  within 
Her  the  delivery  thereof '.  But  where  the  defendant  not  hav- 
d,  an  appearance  has  been  entered  for  him  by  the  plain- 
nceable  process,  or  the  defendant  has  not  put  in  special 
ible  process,  a  copy  of  the  declaration  must  be  filed  with 
'  the  declarations  in  the  King's  Bench,  or  prothonotaries 
non  Pleas,  or  in  the  office  of  pleas  in  the  Exchequer,  and 

,  Williams,  1  Gale,  235.     2  M.  324.    3  Tyr.  Rep.  264.     1  Dowl. 

R.  SSI.     4  Dowl.  Rep.  Rep.  659.  S.  C. 

Obs.  SI.  S.  C.  ;  and  see  f  9  Edw.  IV.  27.  Bro.  Abr.   tit  BUI, 

rry,  6  Durnf.  &  E.  654.  15.  tit.  Pledget,  11.     Floteman  v.  Bygot, 

idusunt  of  declarations,  see  Dyer,  288. 

',  9,  &c.  g  Tidd  Prac*  9  Ed.  446.   and  the  au- 

c.  39*  thorities  there  referred  to. 

>  Tidd  Prac.  9  Ed.  Chap.  h  R.  M.  3  W.  IV.  reg.  15.     4  Barn.* 

0,  21.  Ad.  5.    9  Bing.  446.   1  Crorap.  &  M. 

u  Dickens,  2  Cromp.  &  J.  7. 

1  Tidd  Prac.   9  Ed.  451,2;  and   see 

Hunt)  v.  Pitt,  1  Cromp.  &  Chapra.  K.  B.  2  Addend.  105,  6.  110. 


222 


OF   THE   DECLARATION. 


Notice  of. 


Need  not  state 
amount  of 
damages. 


Sticking  up  in 
i  office. 


notice  thereof  delivered  to,  or  left  at  the  last  or  moat  usual  place  of 
abode  of  the  defendant,  if  known ;  in  which  notice  should  be  ex- 
pressed the  nature  of  the  action,  at  whose  suit  it  is  prosecuted,  and 
the  time  limited  by  the  rules  of  court  for  pleading  ;  and  that  in  case 
the  defendant  do  not  plead  by  such  limited  time,  judgment  will  be 
entered  against  him  by  default*.  It  was  formerly  usual  to  state 
the  amount  of  the  damages  in  a  notice  of  declaration,  in  the  King's 
Bench b;  but  this  was  not  necessary  in  the  Common  Pleas c:  And 
now,  by  a  general  rule  of  all  the  courts  d,  "  it  shall  not  be  deemed 
necessary  to  express  the  amount  of  damages,  in  a  notice  of  deck- 
ration." 

In  the  Common  Pleas,  where  the  defendant's  place  of  abode  w* 
unknown  to  the  plaintiff,  or  his  attorney,  application  must  formerly 
have  been  made  to  the  court,  that  affixing  the  declaration  in  the  of- 
fice, might  be  deemed  good  service  e;  and  it  was  not  so  considered 
unless  by  express  permission  of  the  court,  though  the  defendant 
place  of  abode  were  unknown  to  the  plaintiff f.  In  a  subsequent 
case,  that  court  would  not  allow  the  affixing  of  a  notice  of  declara- 
tion in  the  prothonotaries'  office,  to  be  good  service  ;  although  it  wn 
sworn,  that  the  defendant  had  no  fixed  place  of  residence,  and  that 
the  plaintiff  did  not  know  where  to  find  him*:  And,  by  a  general 
rule  of  all  the  courts  h,  "  where  the  residence  of  a  defendant  is  na> 
known,  notice  of  declaration  may  be  stuck  up  in  the  office,  but  not 
without  previous  leave  of  the  court."  The  rule,  in  such  case,  on  » 
proper  affidavit  *,  is  absolute  in  the  first  instance k.  But  it  must 
appear  by  the  affidavit,  that  due  diligence  has  been  used  to  find  the 

•  Append,  to  Tidd  Prac.  9  Ed.  Chap.       J.  181,  2. 

1  For  the  form  of  an  affidavit  to  obts* 
leave  to  stick  up  a  notice  of  declaration  0 
the  office,  see  Append,  to  Tidd  Sup.  183* 
p.  295. 

k  Bridger  v.  Austin,  1  Moore  &  S.520. 
1  Dowl.  Rep.  272.  S.  C  The  af** 
in  support  of  the  motion  in  this  cue,  staid 
the  last  known  place  of  abode  of  the  & 
fendant,  that  he  had  not  been  there  fr 
two  months  past,  and  that  the  depooert. 
notwithstanding  diligent  endeavour!,  eoS 
not  ascertain  where  his  present  residence 
was:  and  see  Harding  i>.  Rawlings,  11 W* 
Obs.  231.  Sayer  v.  Powell,  id.  260./* 
Palleson,  J. 


XVII.  §  22;  and  see  Tidd  Prac.  9  Ed. 
452.     Chapm.  K.  B.  2  Addend.  106,  7. 

b  Imp.  K.  B.  10  Ed.  186. 

c  Hctherington  v.  Hobson,  6  Taunt. 
381 ;  and  see  Tidd  Prac.  9  Ed.  457. 

<R.H.2W.  IV.  reg.  I.  §  41.  3  Barn. 
&  Ad.  379.  8  Bing.  293.  2  Cromp.  & 
J.  179. 

e  Weller  t;.  Robinson,  1  Taunt.  433. 

f  Dims  v.  Mackenzie,  5  Taunt  777  ; 
and  see  Ward  r.  Neathercote,  7  Taunt. 
145.      I  Chit  R.  675.  (a.) 

g  Kemp  v.  Powell,  8  Moore  273  j  and 
see  Tidd  Prac.  9  Ed.  457. 

*  R.  H.  2  W.  IV.  reg.  I.  §  49.  3  Barn. 
&  Ad.  380.     8  Bing.  295.     2  Cromp.  & 
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it*;  and,  in* order  to  render  the  service  good,  more  than 
:mpt  must  be  made  to  find  him*.  If  it  be  necessary  to 
iedaration  in  a  special  manner,  an  application  for  that  pur- 
st  be  made,  previous  to  its  being  served  out  of  the  ordinary 
And  where,  on  account  of  the  defendant's  residence  being 
n,  the  court  gives  leave  to  serve  the  declaration  in  a  par- 
nanner,  they  will  not  make  a  prospective  rule,  that  service  of 
ules,  &c.  may  be  effected  in  the  same  way  c. 

e  the  defendant  has  put  in  special  bail,  but  the  same  are  not  Delivery  of,  or 
d,  if  the  plaintiff  be  dissatisfied  therewith,  he  may  deliver  a  esj£' 
the  declaration  de  bene  esse  d,  or  conditionally,  to  the  defend- 
arney,  indorsed  as  follows :  "  delivered  conditionally,  until 
bail  be  perfected ;  and  the  defendant  must  plead  hereto  in 
r  tight)  days."     And  there  is  a  rule  in  the  Exchequer  of  In  Exchequer, 
that  "  all  declarations  de  bene  esse  shall  be  filed  with  the 
r  side  clerks  f,  or  their  deputy,  and  shall  be  entered,  in  alpha- 
jrder,  in  proper  books  for  each  term,  to  be  kept  by  them  for 
•pose ;  which  books  shall,  at  all  times  within  office  hours,  be 
die  inspection  of  the  persons  admitted  to  practise  as  attornies 
court,  and  their  clerks,  without  fee  or  reward ;  and  the  de- 
a  so  filed  shall  and  may  be  taken  out  of  the  office,  by  the  de- 
or  his  attorney,  upon  payment  of  the  fees  payable  in  respect 
"     Where  a  declaration  is  filed,  it  is  deemed  to  be  a  good  Good,  if  filed, 
tion  only  from  the  time  of  giving  notice  thereof:  and  there-  ^SnmAjl 
here  a  declaration  de  bene  esse  was  filed,  and  the  defendant 
an  appearance  before  notice  was  given  of  filing  it,  the  decla- 
ind  all  subsequent  proceedings,  were  set  aside  for  irregularity  •. 

«.  Rogers,  2  Dowl.  Rep.  412.  And  as  to  filing  or  delivering  declara- 
tor 100.  S.  C.  per  IMtledale,  J.  tions  de  bene  esse,  see  Tidd  Prac.  9  Ed. 
tearing  (or  Hennfog)  v.  Duke,  2  458,  4,  5. 

ep,  637.    9  Leg.  Obs.  12.  S.  C.  •  R.  M.   1  W.   IV.  reg.  II.  §  6.  I 

LymOmrU,  Ch.  B.  Cromp.  A  J.  277.  1  Tyr.  Rep.  159;   and 

ighton  tu  Craven,  S  Dowl.  Rep.  see  R.  M.  53  Geo.  III.  Man.  Ex.  Ap~ 

Leg.  Obs.  172.  S.  C  pend.  226,  7.     8  Price,  508,  9.  R.  M. 

tin  9.  CoItiII,  2  Dowl.  Rep.  694.  1  W.  IV.  reg.  II.  §11.1  Cromp.  &  J. 

m,B.;  but  see  Broom  v.  Stittle,  279.    1  Tyr.  Rep.  161,  2.    Tidd  Prac.  9 

i  W.  672.  Ed.  454. 

ley  v.  Newbold,  4  Dowl.  Rep.  f  They  are  now  filed  with  the  JUaster. 

Gale,  246.     2  Cromp.  M.  &  R.  Dax  Ex.  Pr.  2  Ed.  8. 
I  Leg.  Obs.  478.  S.  C.    Gosling  *  Weddle  v.  Brazier,  1  Cromp.  &  M. 

i,  4  DowL  Rep.  178.     Hodgson  69.  3  Tyr.  Rep.  237.    1  Dowl.  Rep.  639. 

►  Ner.  &  M.  802.     1  Har.  &  W.  S.  C.    Rooke  v.  Sherwood,  4  Dowl.  Rep. 

C.    Chapm.  K.  B.    2  Addend,  363.     1 1  Leg.  Obs.  453.  S.  C  ;  and  see 

t  ace  Rex  v.  Sheriff  of  Middlesex,  Tidd  Prac.  9  Ed.  456. 
ray  v.  Porter,  S  Dowl.  Rep.  1 86. 
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Judgment  of 
non  pro*,  for  not 
declaring. 


When  tigned. 


Decisions  re- 
specting. 


If  the  plaintiff  do  not  declare  in  due  time,  he*is  liable  to  be  m- 
prossed,  or  have  judgment  signed  against  him,  for  not  prosecuting  bis 
suit.  This  judgment  is  founded  on  the  statute  1$  Car.  II.  stat  2.  c 
£•  §  3»  by  which  it  is  enacted,  that  "  upon  an  appearance  entered  for 
"  the  defendant  by  attorney,  in  the  term  wherein  the  process  is  re- 
"  turnable,  unless  the  plaintiff  shall  put  into  the  court  from  whence 
"  the  process  issued,  his  bill  or  declaration  against  the  defendant,  m 
"  some  personal  action,  or  ejectment  of  farm,  before  the  end  of  the 
"  term  next  following  after  appearance,  a  nonsuit,  for  want  of  i  de- 
"  claration,  may  be  entered  against  him ;  and  the  defendant  sha! 
"  have  judgment  to  recover  costs  against  the  plaintiff,  to  be  taxed 
"  and  levied  in  like  manner  as  upon  the  23  Hen.  VIII."*  And  » 
the  appearance  may  now  be  entered  in  vacation,  as  well  as  in  (em 
timeb,  it  seems  that,  on  serviceable  process,  when  it  is  entered  a 
vacation,  the  plaintiff  must  declare  before  the  end  of  the  next  ten 
after  such  appearance,  or,  on  the  writ  of  capias,  before  the  end  of  the 
next  term  after  the  eighth  day  inclusive  from  the  execution  of  the 
writ,  otherwise  a  judgment  of  non  pros  may  be  signed. 

Where  a  declaration  in  replevin  was  delivered  in  the  name  of  i 
person  as  the  attorney,  but  who  in  fact  was  not  so,  it  was  held,  tart 
the  defendant  could  not  treat  the  declaration  as  a  nullity,  and  ajp 
judgment  of  non  prosc.  So,  where  it  appeared  that  the  defendant, « 
entering  an  appearance  to  the  writ  of  summons,  had  made  a  mistaken 
the  names  of  the  parties,  and  notice  being  given  to  him  of  the  fact  by 
the  plaintiff,  he  promised  to  amend,  but  instead  of  doing  so,  entered 
a  new  appearance,  and  then  demanded  a  declaration,  and  the  plain- 
tiff  not  declaring  within  the  following  term,  he  signed  judgment  of 
non  pros,  the  court,  we  have  seen  d,  was  of  opinion,  that  the  defend- 
ant had  been  irregular  in  not  amending  the  appearance,  and  therefore 
directed  the  judgment  to  be  set  aside  e.  And  where  the  tenant  in  % 
writ  of  right,  not  being  able  to  discover  who  the  demandant  was,  ob- 
tained a  judge's  order,  directing  the  demandant's  attorney  to  deliver 
to  the  tenant's  attorney,  within  four  days,  the  true  name  and  addrea 
of  his  client,  the  court  refused  to  allow  the  tenant  to  sign  judgment 
of  non  pros,  for  disobedience  of  this  order  f :  The  proper  course,  it 
seems,  would  be,  to  make  the  judge's  order  a  rule  of  court,  and  then 


a  c.  15 

b  Stat.  2  W.  IV.  c.  89.  §  2.  and  see  id. 
§  11.     Jnte,  182,3.  135. 

'  Bayley  (or  Bazley)  v.  Thompson,  2 
Dowl.  Rep.  655.  4  Tyr.  Rep.  955.  2 
Cromp.  &  M.  673.  S.  C. 

6  Ante,  140. 


*  Bate    v.    Bolton,     (or   Botttf.)  4 

Dowl.  Rep.    160.    2  Cromp.  M.  * B* 

865.     10  Leg.  Ob*.  478.  S.  C.;*^** 

Samet>.  Same,  1  Tyr.  &  G.  148.  *l)o*i 

Rep.  677.     12  Leg.  Obs.  197.  &  C 

f  Dumsday  v.  Hughe*,  2  Scott.  W- 
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■ 

love  for  an  attachment  against  the  attorney*.  The  affidavit  in  sup- 
ortof  a  motion  to  set  aside  a  regular  judgment  of  non  pros,  should 
tate,  either  that  there  is  a  good  cause  of  action  on  the  merits,  or 
hat  the  debt  is  still  due  b. 

In  the  King's  Bench,  it  was  formerly  the  practice,  that  on  all  .Rule  to  declare, 
focess  issuing  out  of  that  court,  returnable  at  a  day  certain,  if  the  JJ^JjjJ"*  of 
efendant  appeared  by  his  attorney,  and  filed  bail  of  the  term  where- 
i  the  process  was  returnable,  and  the  plaintiff  did  not  declare  be- 
ire  the  end  of  the  term  next  following,  a  judgment  of  non  pros 
right  have  been  signed,  without  entering  any  rule  to  declare,  or  call- 
g  for  a  declaration  c ;  which  practice  applied  to  actions  by  original 
Tit d  in  that  court,  as  well  as  by  bill.  In  the  Common  Pleas,  how- 
rer,  the  defendant  must,  before  the  end  of  the  second  term,  or  with- 
\fiwr  days  after,  have  entered  a  rule  for  the  plaintiff  to  declare  e,  and 
sounded  a  declaration :  But,  by  a  general  rule  of  all  the  courts ',  "  it 
tall  not  be  necessary  for  a  defendant,  in  any  case,  to  give  a  rule  to 
glare,  except  upon  removal  from  inferior  courts  :"  though,  by  a  pre- 
onsrule*,  "  no  judgment  of  non  pros  shall  be  signed  for  want  of 
declaration,  until  four  days  next  after  a  demand*  thereof  shall  have 
en  made  in  writing,  upon  the  plaintiff,  his  attorney  or  agent,  as  the 
■e  may  be."  A  defendant,  who  deposits  money  with  the  sheriff 
lieu  of  bail,  is  not  in  court,  so  as  to  demand  a  declaration,  until 
t  money  is  actually  paid  into  court;  though  the  sheriff  has  returned 
it  he  has  paid  in  the  money,  and  the  plaintiff  has  consented  to  the 
fendant's  entering  a  common  appearance,  and  paying  into  court 
?  additional  ten  pounds,  under  the  7  &  8  Geo.  IV.  c.  71.  §  1  *.  It 
i  also  been  determined,  on  the  above  rule,  that  a  defendant  need 
ike  only  one  demand  of  a  declaration ;  and,  after  such  demand, 
J  plaintiff  having  obtained  time  to  declare,  the  defendant  will  be 
titled  to  sign  judgment  of  nonpros,  at  the  expiration  of  the  time 
owed,  without  a  fresh  demand  k. 


1  U.  (a.)  per  Wilde,  Serjeant 

1  CoteMos  «.  Hume,  2  DowL  Rep. 

1 

*  R.  M.  10  Geo.  IL  reg.  II.  (*.)  K.  B. 

&K.B.S45. 

4  Imp.  K.  B.  10  Ed  493.581. 

e  R.  H.  9  Ann.  Beg.  III.C.P.  Imp. 

» P.  7  Ed.  194,  5.     And  as  to  the  rule 

'deduce  tod  demand  of  a  declaration,  see 

^^«i9Ed.417,  18.  421,2.  483. 

'H.H.2  W.  IV.  rtg.  1.  §  38.    3 


Barn.  &  Ad.  879.  8  Bing.  293.  2 
Cromp.  &  J.  179. 

«  R.  T.  1  W.  IV.  reg.  4.  2  Barn.  & 
Ad.  789.  7  Bing.  784.  1  Cromp.  &  J. 
471. 

*  Append,  to  TiddSup.  1833.  p.  296. 

1  Hall  v.  Champneys,  4  Dowl.  Rep. 
713.     J  Tyr.  &  G.  496.  S.  C. 

k  Teulon  v.  Gant,  (or  Grant,)  5  Dowl. 
Rep.  153.     12  Leg.  Ob*.  245.  S.  C. 
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Imparlance, 
what 


Different  kinds 
of. 


In  what  cases 
defendant  must 
formerly  have 
pleaded,  without 
imparlance. 


Of  Imparlance,  and  TiMEt/br  Pleading  ;  andqftk 
Notice,  and  Rule  to  Plead,  and  Demand/* 
Plea. 

IMPARLANCE  is  said  to  be,  when  the  court  gives  a  party  leaYeto 
answer  at  another  time,  without  the  assent  of  the  other  party*;  «i 
in  this  sense,  it  signified  time  to  reply,  rejoin,  surrejoin,  &c  *.  Btf 
the  more  common  signification  of  imparlance  was  time  to  plcid*: 
and  it  was  either  general c,  without  saving  any  exception  to  At;j 
defendant,  which  was  always  to  another  term  d,  or  special,  which  «*; 
sometimes  to  another  day  in  the  same  term  e,  with  a  saving  of  A 
exceptions  to  the  writ,  bill,  or  count ;  or,  of  all  exceptions  what- 
soever :  which  latter  was  called  a  general  special  imparlance f. 
Formerly,  when  the  process,  in  the  King's  Bench,  was  re 
the  last  general  return  of  the  term*;  or,  in  the  Common 
when  it  was  returnable  on  that  return,  and  the  declaration  was 
filed  or  delivered  on  the  return  day,  or  on  the  day  following11;  <*■ 
where  the  process,  in  either  court,  was  returnable  before,  but  the  de- 
claration was  not  delivered,  or  filed  and  notice  thereof  given,  four  dayif 
exclusive  before  the  end  of  the  term  *,  the  defendant,  if  completely 
in  court,  was  entitled  to  an  imparlance  ;  and  must  have  pleadeAV 
within  the  first  four  days  of  the  next  term  ;  provided  the  declaration 
were  delivered,  or   filed  and  notice  thereof  given,  before  the  essoin 


a  Com.  Dig.  tit.  Pleader,  D.  1. 

b  Anon.  2  Mod.  62.  Anon.  2  Show. 
310.  Dowding  u.  Baker,  Barnes,  345.  2 
"Wms.  Saund.  6  Ed.  1.  e.  (2.) 

(  Clapham  v.  Lenthall,  Hardr.  365. 
Wcntworth  v.  Squib,  1  Lutw.  46.  12 
Mod.  529.  S.  C.  Gilb.  C.  P.  183.  211. 
4  Bac.  Abr.  27,  8.     3  Blac.  Com.  301. 

d  Longvillc  v.  Thistleworth,  6  Mod. 
28. 

c  Staple  t».  Haydon,  id.  8.  Case  of 
University  of  Cambridge,  10  Mod.  127. 
Com.  Dig.  tit  Pleader,  D.  1. 

f  For  an  account  of  the  different  kinds 


of  imparlances,  when  and  how  granted,  tfi ; 
what  might  or  might  not  have  been  do* 
after  each  of  them,  see  2  Wms.  Sauoi* 
Ed.  1.  (2.)  1  Chit.  PL  4  Ed.  375,  Ae,  " 
Grant  v.  Ld.  Sondes,  2  Blac.  Rep.  10& 
Tidd  Prac.  9  Ed.  462.  1 

■  R.  T.  5  &  6  Geo.  II.  (6.)  R.M.   ' 
10  Geo.  II.  reg.  2.     R.T.  22  Geo.  1IL 
K.  B. 

h  R.  H.  85  Geo.  III.  C.  P.  2H. 
Blac.  oct.  ed.  551.  7  Taunt  71.  («.)  • 
Marsh.  337.  (a.)     2  Chit.  R.  381. 

*  R.  T.  5&6Geo.  II.  (b.)  K.B. 
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term  ;  otherwise  the  defendant  was  allowed  to  imparl  to 
snt  term  a.  By  a  general  rule,  however,  made  by  the  judges 
arts  b,  in  pursuance  of  the  administration  of  justice  act,  (1 1 
1  W.  IV.  c.  70.  §  11.)  it  was  ordered,  that  "  upon  every 
delivered  or  filed  on  or  before  the  last  day  of  any  term, 
at,  whether  in  or  out  of  any  prison,  should  be  compellable 
of  such  term,  without  being  entitled  to  any  imparlance." 
>nly  appliejl  to  cases  where  the  writ,  appearance,  and 
were  of  the  same  term  c  :  and  therefore,  where  the  writ 
nee  were  of  one  term,  and  the  declaration  of  another,  the 
^as  still  entitled  to  an  imparlance0.  And  now,  by  the  Abolished, by 
>f  process  act d,  it  is  enacted,  that  "  if  any  writ  of  sum-  J^J^ 
\a$t  or  detainer,  issued  by  authority  of  that  act,  shall  be 

executed  on  any  day,  whether  in  term  or  vacation,  all 
proceedings  to  judgment  and  execution,  may,  except  as 
er  provided  e,  be  had  thereon,  without  delay,  at  the  expira- 
ght  days  from  the  service  or  execution  thereof,  on  what- 
lie  last  of  such  eight  days  may  happen  to  fall,  whether  in 
ication."  By  this  act,  imparlances  in  personal  actions  are 
bolished  f. 

s  formerly  no  imparlance  roll  in  the  King's  Bench:  But,  Entry  of  impar- 
imon  Pleas,  when  an  original  was  actually  issued  in  the  lance8# 
e,  (which  however  was  seldom  the  case,)  or  the  proceed- 
y  bill  filed  against  an  attorney,  or  member  of  the  House 
8,  if  the  defendant  were  entitled  to  an  imparlance,  it  was 
tered  on  a  roll,  called  the  imparlance  roll,  which  was 
f  the  term  the  original  writ  was  returnable,  or  bill  filed ; 
ied  an  entry  of  the  declaration  or  bill,  and  of  the  de- 

ntrod.  II.  2  Wms.  Saund.  Taunton,  J.     Wballey  v.  Barnet,  3  Tyr. 

)  and  tee  Smith  v.  Haddon,  Rep.  289.     1  Dowl.  Rep.  607.  S.  C. 

&.perLUtledate,J.    Anon.  d  2  W.  IV.  c.  39.  §  J 1. 

8.  per  Patteson,  J.     Tidd  '  For  these  exceptions,  vide  ante,]  82 ,3. 

6,  7.  f  Wigley  v.  Tomlins,  3  DowL  Rep.  7. 

r.  IV.  reg.  III.  2  Barn.  &  9  Leg.  Obs.  60.  S.  C.  per  LUOedale,  J. 

g.  784.   lCromp.&J.471;  Nurse  v.  Geeting,  5  Tyr.  Rep.  179.     1 

[.  1  W.  IV.  reg.  II.  J  II.  Crotnp.  M.  &  R.  667.      3  DowL  Rep. 

J.   279.      1   Tyr.    Rep.  157.      9  Leg.  Obs.  159.  S.  C;  and  sec 

Sup.  to  Petersd.  Pr.  20.      Chapm.  K.  B. 

.  Hoffinan,  2  Cromp.  &  J.  2  Addend.  167.    1  Chit.  Archb.  Pr.  195 ; 

e  N.  R.   175.      1  Dowl.  but  see  Frean  v.  Chaplin,  2  DowL  Rep. 

£     Thomson  v.  Smith,  1  62S.      8  Leg.  Obs.    508,  9.  S.  C.  per 

I.  per  Taunton,  J.    Irving  Taunton,  J.  Athert  Pr.  90.  110.  contra. 

E.  2  W.  IV.  K.  B.  per 

Q  2 
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Abolished. 


Time  for  plead- 
ing, in  general. 


fendant's  appearance  thereto,  with  the  prayer  and  grant  of  an  im- 
parlance a.  But  now,  by  a  general  rule  of  all  the  courts  b,  "  it  shall 
not  be  necessary  that  imparlances  should  be  entered  on  any  distinct 
roll."  And,  by  a  subsequent  rule  of  all  the  courtBc,  "no  entry  of 
continuance  by  way  of  imparlance,  shall  be  made  upon  any  record 
or  roll  whatever:  Provided,  that  such  regulation  shall  not  alter  «r 
affect  any  existing  rules  of  practice,  as  to  the  times  of  proceeding  in 
the  cause." 

The  time  for  pleading  was  formerly  governed  by  the  terms,  mi 
return  days  of  the  process,  and  the  time  when,  and  manner  in  wUek 
the  declaration  was  delivered  or  filed,  as  whether  it  was  delivered  or 
filed  absolutely,  or  de  bene  esse  d  :  but  now,  as  the  proceedings,  by  the 
uniformity  of  process  act  *,  may  be  carried  on,  except  at  certain  timejf, 
in  term  or  vacation,  the  declaration  is  in  all  cases  delivered  or  fled; 
with  notice  to  plead  in  four  days  after  the  filing  or  delivery  thewt 
if  the  action  be  laid  in  London  or  Middlesex  *,  and  the  defendant  fa* 
within  twenty  miles  of  London ;  and  in  eight  days,  if  the  acta  be 
laid  in  any  other  county  h,  or  the  defendant  live  above  twenty  nfl» 
from  London.  And  although  imparlances,  we  have  seen l,  are  abolnbed 
by  the  uniformity  of  process  act,  yet  the  defendant  is  still  entitled  to 
notice  to  plead,  before  judgment  can  be  signed  for  want  of  a  plea1* 
When  it  does  It  should  also  be  remembered,  that  in  the  uniformity  of  prooe* 

lOth^Jugust      act tnere  *8  a proviso *,  that  " no  declaration, or  pleading  after dedan* 


tion,  shall  be  filed  or  delivered  between  the  tenth  day  of  August,  and 
twenty -fourth  day  of  October:11  And,  by  a  general  rule  of  all  the 
courts m,  "in  case  the  time  for  pleading  to  any  declaration,  or  fr 
answering  any  pleading,  shall  not  have  expired  before  the  tenth  day 
of  August  in  any  year,  the  party  called  upon  to  plead,  reply,  &c.  shall 
have  the  same  number  of  days  for  that  purpose,  after  the  24th  day 
of  October,  as  if  the  declaration,  or  preceding  pleading,  had  befl 


•  Dykew.  Sweeting,  1  Wils.  183;  and 
see  Tidd  Prac.  9  Ed.  720. 

b  R.  H.  2  W.  IV.  reg.  I.  §  109.  3 
Barn.  &  Ad.  390.  8  Bing.  305.  2  Cromp. 
&  J.  198. 

c  R.  PI.  Gen.  II.  4  W.  IV.  reg.  2. 
5  Barn.  &  Ad.  Append,  ii.  10.  Bing.  404. 
2  Cromp.  &  M.  11. 

d  Tidd  Prac.  9  Ed.  464,  &c. 

•  2  W.  IV.  c.  39.  §  11. 
f  Ante,  132,  3. 

B  R.  T.  5  &  6  Geo.  II.  R.  T.  22  Geo. 
III.  K.  B.  R.  T.  6  Geo.  III.  C.  P.  R.M. 


1  W.  IV.  reg.  II.  §  11.      I  Cromp.  h 
279.    1  Tyr.  Rep.  161.  Excheq. ;  audi 
Tidd  Prac.  9  Ed.  464,  &c 

h  Holland  v.  Cooke,  1  Maule  &  &  5 

1  Ante,  227. 

k  Fenton  v.  Anstice,  5  DowL  Rep.  I 
12  Leg.  Obs.  338,  9.  S.  C;  and  see' 
Prac.  9  Ed.  473,  4. 

1  2  W.  IV.c.  39.  §  11. 

"R.M.8W.  IV.  reg.  12.  4  I 
&  Ad.  4.  9  Bing.  446.  1  Crom] 
M.  5. 
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d  or  filed  on  the  24th  day  of  October :  but  in  such  cases,  it 
:  be  necessary  to  have  a  second  rule  to  plead,  reply,  &c." 
rule,  it  has  been  holden,  that  if  the  time  for  pleading  does  not 
mtil  after  the  10th  of  August,  although  it  may  be  enlarged 
»  defendant  has  still  the  same  time  for  pleading,  as  if  the  de- 
i  had  been  filed  or  delivered  on  the  24th  of  October* :  And  if 
iff  before  the  10th  of  August,  give  a  greater  number  of 
•  pleading,  than  by  the  practice  of  the  court  is  required,  the 
it  is  entitled  to  avail  himself,  after  the  24th  of  October,  of 
ater  number  b. 

the  delivery  of  a  bill  of  particulars,  except  where  an  order   After  delivery 
n  obtained  for  further   time,  the  defendant,  in  the  King's  |jcuiars.  **'" 
had  formerly  the  same  time  to  plead,  as  he  had  when  the 
s  for  it  was  returnable6:   and,  in  the  Common  Pleas,  the 

could  not  have  signed  judgment,  for  want  of  a  plea,  till  the 
hi  of  twenty-four  hours  after  the  delivery  of  a  bill  of  parti- 
though  the  time  for  pleading  were  expired,  and  a  demand  of 
en,  more  than  twenty-four  hours  before  that  timed:  And 
tgly,  by  a  general  rule  of  all  the  courts  •,  "  a  defendant  shall 
ved  the  same  time  for  pleading,  after  the  delivery  of  parti- 
inder  a  judge's  order,  which  he  had  at  the  return  of  the  sum- 
nevertheless,  judgment  shall  not  be  signed,  till  the  afternoon 
day  after  the  delivery  of  the  particulars,  unless  otherwise 
by  the  judge."  In  the  Exchequer,  where  the  declaration  was 
d  on  the  7th,  to  plead  in  four  days,  and  on  the  10th,  an  order 
ticulars  was  obtained,  which  were  delivered  on  the  1 3th,  the 
eld  that  judgment  for  want  of  a  plea,  signed  at  one  o'clock  on 
tenthf  was  regular f.  And,  in  that  court,  a  declaration  in 
it,  indorsed  to  plead  in  four  days,  having  been  delivered,  with 
ars  of  demand  annexed,  the  plaintiff,  two  days  afterwards, 
hat  the  particulars  were  wrongly  entitled,  delivered  a  fresh  par- 
properly  entitled,  and  for  want  of  a  plea  within  the /our  days, 
udgment,  the  court  held  that  the  judgment  was  regular ;  the 

on  v.  Bradslocke,  2  Dowl.  Rep.  C.  970.     7  Dowl.  8c  R.  458.  S.  C. 
Leg.  Obs.  76.  S.  C.    Trinder  v.  d  Ramsay  v.  Ld.  Reay,  2  New  Rep. 

3  Dowl.  Rep.  87.     9  Leg.  Obs.  C.  P.  86 1 ;  and  see  Tidd  Prac.  9  Ed.  469. 

I  per  LiUledaltyJ.  598. 

nonson     (or     Salomonson)     v.  *  R.  H.   2  W.  IV.  teg.  I.  §  48.     S 

Dowl  Rep.  405.     7  Leg.  Obs.  Barn.   &  Ad.  880.     8  Bing.   294,  5.     2 

I  per  LuUedale,  J.  Cromp.  &  J.  181. 
fcimy  v.  Schobertb,  18  East,  508;  '  Tate  v.  Bodfield,  3  Dowl.  Rep.  218. 

k.  Hanlaire  v.  Byam,  4  Barn.  & 
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Computation  of 
time  for  plead- 
ing, and  when 
the  days  are 
reckoned  ex- 
clusively, or  in- 
clusively. 


Summons,  and 
order,  for  further 
time  to  plead. 


accepting  of  the  amended  particular  being  a  waiver  of  the  objection 
to  the  first a. 

In  computing  the  time  for  pleading,  to  declarations  in  the  Common 
Pleas,  the  days  were  formerly  reckoned  inclusively ;  so  that  if  t 
declaration  were  filed  or  delivered  on  the  first,  with  notice  to  plead 
in  four  days,  the  plaintiff  was  entitled  to  sign  judgment  for  want  oft 
plea,  on  the  opening  of  the  office  in  the  afternoon  of  the  fifth  day.  Bat 
it  should  be  observed,  that  by  a  general  rule  of  all  the  courts  \u  a 
all  cases  in  which  any  particular  number  of  days,  not  expressed  to  be 
clear  days,  is  prescribed  by  the  rules  or  practice  of  the  courts,  the 
same  shall  be  reckoned  exclusively  of  the  first  day,  and  inclusively  d 
the  last  day ;  unless  the  last  day  shall  happen  to  fall  on  a  Swbft 
Christmas  day,  Good  Friday,  or  a  day  appointed  for  a  public  fast  or 
thanksgiving,  in  which  case  the  time  shall  be  reckoned  exclusnehjd 
that  day  also."  On  this  rule,  where  a  declaration  was  delivered  on  tke 
4th  of  August,  with  notice  to  plead  in  four  days,  the  court  of  Exchequer 
held,  that  judgment  could  not  properly  be  signed  till  the  afternoon  of 
the  ninth,  for  want  of  a  plea c.  In  this  court,  the  afternoon,  for  the 
purpose  of  signing  judgment,  does  not  commence,  in  term,  till  tkr* 
o'clock  d ;  and  though,  in  vacation,  the  office  is  not  open  in  the 
afternoon,  yet  it  may  be  opened  specially,  for  the  purpose  of  ngsing 
judgment e. 

If  the  defendant  be  not  prepared  to  plead,  by  the  expiration  of  the 
time  allowed  him  for  that  purpose,  his  attorney  or  agent  should  tike 
out  a  summons,  and  obtain  an  order,  for  further  time  ;  which  may  be 
repeated,  if  necessary f.  And  where  the  master  of  a  ship  was  served 
with  process  in  an  action,  on  the  eve  of  his  departure  on  a  foreign 
voyage,  the  judge,  under  particular  circumstances,  allowed  twelve 
months'  time  to  plead,  which  was  afterwards  sanctioned  by  the  court1' 
But  the  court  refused  to  grant  an  indefinite  time  to  plead,  on  the 
ground  that  the  defendant  could  not  safely  plead,  till  a  rule  pending 
in  another  court,  and  involving  the  same  matter  of  defence,  was  deter- 
mined ;  though  they  granted  time  to  plead  on  or  before  a  day  fixed  b» 


a  Jones  v.  Fowler,  4  Dowl.  Rep.  282. 
1  Gale,  250.     1 1  Leg.  Obs.  136.  S.  C. 

*>  K.  H.  2  W.  IV.  reg.  VIII.  3  Bam. 
&  Ad.  393.  8  Bing.  307,  8.  2  Cromp. 
&  J.  201,  2;  and  see  3  Rep.  C.  L. 
Com.  44. 

c  Kemp  v.  Fyson,  3  Dowl.  Rep.  265. 

d  Tate  v.  Bodfield,  8  Dowl.  Rep.  218, 
19;  and  see  Leigh  r.   Bender,  4  Dowl. 


Rep.  201.     1  Gale,  269.     10  Leg.  A* 
381.  S.  C. 

c  Kempt/.  Fyson,  8  Dowl.  Rep. 2to *• 

f  Tidd  l*rac.  9  Ed.  469. 

g  Hunt  v.   Barkley,    (or  BarctyO  l 
Hodges,  103.     8  Dowl.  Rep.  646.  S.  & 

*  Clarke  v.   Allbutt,   1  Tyr.  k  <*• nV 
1  Gale,  858.      4  Dowl.  Rep.  6&*«    Y* 
Leg.  Obs.  181,2.  S.  C. 
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In  the  King's  Bench,  the  time  allowed  for  pleading  on  a  judge's  order,  Further  time, 

reckoned  exclusive  of  the  day  of  the  date  of  the  order  a.      And.  in  j10*  ^wwd, 

.  .  '        in  K.  B. 

at  court,  where  the  order  is  for  time  to  plead  till  a  certain  day,  the 

3rd  till  is  considered  as  inclusive  of  the  day  to  which  the  time  for 

eading  is  enlarged  b.     In  the  Common  Pleas,  the  time  allowed  is  in  C.  P. 

id  to  be  inclusive  of  the  date  of  the  order,  but  exclusive  of  the  day 

hen  it  expires c :  and,  therefore,  where  an  order  for  a  week  was 

ited  the  16th  of  May,  judgment  signed  for  want  of  a  plea  on  the 

3d,  was  holden  to  be  regular d.   And,  in  the  latter  court,  it  seems 

at  in  general,  when  the  time  to  plead  is  not  expired  at  the  time  of 

taking  the  order,  the  further  time  allowed  is  to  be  reckoned  from 

te  expiration  of  the  time  to  plead,  and  not  from  the  date  of  the 

fder,  or  what  is  done  under  it e.     But  where  the  declaration  was 

elivered  on    the   12th  of   January,  with  notice  to  plead  in  four 

ays,  and  on  the  13th,  the  defendant  obtained  a  judge's  order  for 

men  days'  time  to  plead,"  upon  an  undertaking  to  accept  short 

once  of  trial  for  the  last  sitting  in  term,  (the  26th,)  the  court  held, 

mt  the  seven  days  commenced  from  the  date  of  the  order,  and  not 

om  the  expiration  of  the  four  days f.      In  the  Exchequer,  where  In  Exchequer. 

l  order  for   seven  days'  time  to  plead  was  obtained  on  the  15th 

'  May,  and  on  the  ££d,  pleas  were  delivered,  but    irregular  in 

iveral  respects,  and  in  the  evening  of  that  day,  the  plaintiff  signed 

idgment  as  for  a  want  of  plea,  the  court  set  aside  the  judgment,  as 

m 

wing  been  signed  too  early  *.      If  there  be  an  order  for  a  month's 

me  to  plead,  it  is  understood  to  mean  a  lunar,  and  not  a  calendar 

onthh. 

The  rule  to  plead  is  the  order  of  the  court i  ;  and  might  formerly  Rule  to  plead, 

we  been  entered,  on  a  praecipe*,  with  the  clerk  of  the  rules  in  the  whom^hen1 

ing's  Bench,  or  secondaries  in  the  Common  Pleas,  or  in  the  office  of  and  how  entered. 

leas  in  the  Exchequer,  at  any  time  after  the  delivery,  or  filing  and 

once  of  the  declaration,  in  term  time ;  or,  if  the  declaration  were 


1  By  the  Master,  (Le  Blanc,)  on  a  re- 
trace from  the  court,  on  the  last  day  of 
Wdy  Term,  1827. 

k  Dskins  v.  Wagner,  8  Dowl.Rep.  535. 
9  Ug-  Obs.  510.  S.  C  per  PatUson,  J. 
'  Kay  v.  Whitehead,  2  H.  Bloc.  35. 
R<*d  r.  Montgomery,  £.  26  Geo. 
UL  «Hed  by  Gould,  J.  in  Kay  v.  White- 
*^»H.  Blac.35. 

^•iwafl  ».  Smyth,  2  Moore,  655.  8 
r**502.  S.  C. 
'  &npson  v.  Cooper,  2  Scott,  810.     1 


Hodges,  448.  S.  C. 

■  Pepperell  v.  Burrell,  2  Dowl.  Rep. 
674.  1  Cromp.  M.  &R.  372.  4  Tyr.  Rep. 

81 1.  S.  C. ;  and  see  Macher  v.  Billing,  id. 

812.  1  Cromp.  M.  &  R.  677.     3  Dowl. 
Rep.  246.  S.  C. 

h  Talbot  v.  Linfield,  1  Blac  Rep.  450.  3 
Bur.  1455.  S.  C.  Soper  v.  Curtis,  2 
Dowl.  Rep.  237 ;  and  see  Tidd  Prac.  9 
Ed.  470,  71. 

1  Append,  to  Tidd  Prac.  9  Ed.  Wl. 

k  Id.  U>. 
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delivered,  or  filed,  and  notice  given  four  days  exclusive  before  the 

end  of  the  term,  the  rule  to  plead  might  have  been  entered,  at  any 

time  during  the  first  four  days  after  term.    The  clerk  of  the  rules,  or 

secondaries,  would  indeed  have  accepted  a  rule  to  plead  on  the  cum 

day  ;  but  such  rule  could  not  have  been  entered,  until  the  first  day  of 

term*.    And  now,  as  the  proceedings  may  be  carried  on,  except  a 

certain  cases,  in  vacation,  as  well  as  in  term  time,  the  rule  to  plead  my 

be  entered  at  any  time  after  the  delivery,  or  filing  and  notice  of  aV 

claration,  whether-  in  term  or  vacation.     A  rule  to  plead,  howera, 

must  be  given,  before  the  plaintiff  can  regularly  sign  judgment  fiff 

want  of  a  plea:  and  where  a  defective  plea  had  been  delivered, m\ 

judgment  afterwards  signed  as  for  want  of  a  plea,  the  judgment  m 

set  aside  as  irregular,  for  want  of  a  rule  to  plead b :  and  a  rule  to 

When  judg.        plead  being  taken  out  in  a  wrong  name,  is  a  nullity  b.   But  where  a  writ 

ment  may  be^     issued   in  vacation,  and  a  declaration  was  delivered,  and  rule  to  plead 

giving  new  rule    given,  in  the  same  vacation,  but  the  plaintiff  did  not  sign  judgDMat 

top  until  the  ensuing  term,  the  court  of  Exchequer  held,  that  it  was  sot 

necessary  to  give  a  new  rule  to  plead,  in  that  term  c.  So,  where  t 
declaration  was  delivered,  and  rule  to  plead  given,  in  Easter  tern, 
and  judgment  was  signed  for  want  of  a  plea  in  Trinity  term,  the  coart 
held  it  to  be  regular,  though  a  fresh  rule  to  plead  had  not  been  give* 
of  that  term  d. 
New  rule  to  ^n  *°e  King's  Bench,  if  the*  plaintiff  amended  his  declaration  tat 

plead  unneces-     same  term,  the  defendant  had  formerly  two  days,  exclusive  of  the 

gary,  after  *  J 

amending  deck-   day  of  amendment,  to  alter  his  first  plea,  or  plead  de  novo*;  but  if 
ration.  ^  amen(iment  were  made  in  a  subsequent  term,  the  defendant  w* 

entitled  to  a  new  four-d&y  rule  to  plead  f.  In  the  Common  Pleas, 
it  seems  that  a  new  four-day  rule  to  plead  was  in  all  cases  necessary 
to  be  given  by  the  plaintiff,  on  amending  his  declaration*:  butt 
rule  was  afterwards  made  in  that  court h,  by  which  it  was  ordered, 
that  "  where  any  amendment  in  the  declaration  should  be  mtfk 
after  a  rule  to  plead  had  been  entered,  no  new  rule  to  plead 
should  be  necessary,  provided  such  amendment  were  made  in  ti# 
term,  or  the  vacation  succeeding  the  term,  in  or  of  which  the  rale 

*  Seller  v.  Faceby,  Cas.  Pr.  C.  P.  68.  and  see  Usborne  t».  Peonell,  1  Bing.  K  B. 

b  Warne  v.   Beresford,   4  Dowl.  Rep.  820.   1  Scott,  277.  S.  C 
861.    iTyr.  &  G.  280.  11  Leg.  Ob*.  437.  *  Powel  v.  Gay,   1  Str.  705.;  aid* 

S.  C. ;  and  see  Hough  v.  Bond,  1  Meeson  R.  M.  10  Geo.  II.  reg.  II.  (6.)  K.  B. 
&  W.  814.  1  Tyr.  &  G.  617.  S.  C.  f  Barton  v.  Moore,  8  Durnfc  &  R.  «• 

9  Mouldt;.  Murphy,  1  C romp.  &  M.  495.  K  Blunt  v.  Morris,   2  Blac  Rep.  785; 

8  Tyr.  Rep.  588.  2  Dowl.  Rep.  54.  S.  C  and  see  Tidd  Prac.  9  Ed.  469.  475. 708. 

«  Pryer  v.  Smith,  1  Cromp.  &  M.  855.  "R.E.1W.  IV.  5  Moore  &  P.  48t 

3  Tyr.  Rep.  820.  2  Dowl.  Rep.  1 14.  S.  C.  7  Bing.  556. 
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Co  plead  had  been  entered ;  and  that  the  defendant  should  have  two 
dip,  exclusive  of  the  day  on  which  the  amendment  was  actually 
made,  to  alter  his  plea,  or  plead  de  novo,  unless  otherwise  ordered  by 
tie  court,  or  the  judge,  granting  leave  for  the  amendment."  And,  by  a 
general  rule  of  all  the  courts  *,  "  where  an  amendment  of  the  decla- 
ration is  allowed,  no  new  rule  to  plead  shall  be  deemed  necessary, 
norther  such  amendment  be  made  of  the  same  term  as  the  declara- 
tion, ox  of  a  different  term."  In  the  Exchequer,  where  the  plaintiff 
hia  declaration,  with  liberty  for  the  defendant  to  plead  de 
if  the  defendant  do  not  plead  de  novo,  the  former  plea  will 
Mod,  if  it  be  applicable  to  the  amended  declaration  b. 

In  the  King's  Bench,  a  demand  of  plea  might  formerly  have  been  Demand  of  plea, 
at  the  time  of  delivering  the  declaration  °,  and  indorsed  there-  j^111     ow 

':  In  the  Common  Pleas,  a  demand  of  plea  must  have  been  made 
declaration  delivered,  and  a  rule  to  plead  given ;  a  demand  of 
pki  indorsed  on  the  declaration  e,  or  made  before  the  rule  to  plead 
m  given  f,  being  deemed  insufficient :  But,  by  a  general  rule  of  all 
fee  courts*,  "a  demand  of  plea  may  be  made  at  the  time  when  the 
Isdaration  is  delivered,  and  may  be  indorsed  thereon."  Where  a 
Mm  is  removed  from  an  inferior  jurisdiction  by  habeas  corpus,  and 
fee  plaintiff  declares  conditionally  before  special  bail  perfected,  and 
indorses  a  demand  of  plea  on  his  declaration,  according  to  the  above 
nk,  special  bail  is  waived  h. 

The  plaintiff,  in  the  King's  Bench,  could  not  formerly  have  signed  At  what  time 
Jnajment,  for  want  of  a  plea,  till  the  expiration  of  twenty-four  hours  bJr^ed,!^. 
it  had  been  demanded,  whether  the  time  for  pleading  were  or 
not  expired  when  such  demand  was  made  * ;  and,  in  that  court, 
ft  plea  were  demanded  on  Saturday,  the  defendant  had  twenty-four 
Ws  to  plead,  after  the  demand,  exclusive  of  Sunday  k ;  but  judg- 
ment might  have  been  signed  at  any  time  after  the  twenty-four  hours 
Nre  expired,  provided  the  time  for  pleading  were  then  out ;  and 


'R.H.2W.  IV.ng.I.  §42.  3 Barn, 
k  Ad.  879.  8  Bing.  294.  2  Cromp.  &  J. 
79,80. 

*  Fagg  v,  Boraley,  1  Cromp.  &  M.  770. 
Tyr.  Rep.  905.   2  DowL  Rep.  107.    6 

«eg.  OU.  478.  &  C. 

c  Churchwarden*  of  Edmonton  t>.  Os- 
srae,  6  Durn£  &  E.  689.  Rundell  v. 
fcunpney*,  1  DowL  &  R.  186. 

*  atawefl*  Skerrett,  5  East,  547. 
e  Bane**.  Jew,  Barnes,  276. 

'  Hewit  #.  Palmer,  4  Taunt  51 ;  and 


see  Tidd  Prac.  9  Ed.  S59.  476. 

«  R.  II.2W.  IV.  reg.  I.  §  43.  S  Barn. 
&  Ad.  S79.  8  Bing.  294.  2  Cromp.  &  J. 
180. 

b  Law  v.  Stevens,  I  DowL  Rep.  425. 
4  Leg.  Obs.  266.  S.  C 

>  Wooden  v.  Boyntun,  1  Blac.  Rep.  50. 
Dyche  o.  Burgoyne,  1  Durnf.  &  E.  454. 
Bowles  v.  Edwards,  4  Durnf.  &  E.  118. 

k  Solomons  p.  Freeman,  4  Durnf.  &  E. 
557. 
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therefore,  if  the  plea  had  been  demanded  in  the  morning,  the  plaintiff 
was  not  obliged  to  wait  until  the  opening  of  the  office,  in  the  after- 
noon of  the  following  day  a.  In  the  Common  Pleas,  the  rule  was, 
that  after  a  plea  had  been  demanded,  the  defendant  had  in  all  cases 
till  the  opening  of  the  office,  in  the  afternoon  of  the  following  day,  to 
plead ;  and  if  he  did  not  plead  within  that  time,  the  rule  to  plead 
being  expired,  the  plaintiff  might  have  signed  judgment b  :  And  ac- 
cordingly, by  a  general  rule  of  all  the  courts  c,  "  judgment  for  want  of 
a  plea,  after  demand,  may  in  all  cases  be  signed  at  the  opening  of  die 
office,  in  the  afternoon  of  the  day  after  that  on  which  the  demand  was 
made,  but  not  before."  If  a  plaintiff  treat  a  plea  as  a  nullity,  and 
sign  judgment  as  for  want  of  a  plea,  he  so  treats  it  for  all  purpoiei; 
and  cannot  afterwards  say  that  it  was  merely  irregular,  so  as  to  be  t 
waiver  of  the  demand  of  a  plea  d. 

*  Dyche  t>.  Burgoyne,  1  Duraf.  &  E.  °  R.  H.  2  W.IV.  reg.  I.§  66.  3  Bin. 

454.  &  Ad.  888.  8  Bing.  297.  2  Cromp.  ft  J. 

b  Buckmaster  t>.  Trough  ton,  Cas.  Pr.  186. 
C.  P.  17,  18.     Broome  t>.  Woodward,  id.  d  Hough  o.   Bond,    1    Meeson&W* 

64 ;  and  see  Tidd  Prac.  9  Ed.  477.  314.  1  Tyr.  &  G.  617.  S.  C. 


CHAP.  XIX. 


Qf  Motions  and  Rules  ;  and  Affidavits  in  support 
qf  them  ;  and  the  Practice  of  the  Courts  thereon9 
and  by  Summons  and  Order,  at  a  Judge's  Cham- 
bers, &c. 


Rules  absolute, 
or  to  shew  cause. 


lVTNG  treated  in  a  former  Chapter  *,  of  the  powers  of  the  judges  How  treated  of. 
die  superior  courts  to  make  general  rules,  for  the  regulation  of  the 
lings  therein,  it  is  intended  to  treat,  in  the  present  Chapter,  of 
and  rules  in  particular  cases,  with  the  affidavits  in  support  of 
and  the  practice  of  the  courts  thereon,  and  by  summons  and 
',  at  a  judge's  chambers,  &c 
A  motion  is  an  application  to  the  court,  by  counsel,  for  a  rule  or  Motion,  what 

b ;  which  is  either  granted  or  refused :  and  if  granted,  is  either 
rule  absolute  in  the  first  instance,  or  only  to  shew  cause,  or,  as  it  is 
>nly  called,  a  rule  nisi,  that  is,  unless  cause  be  shewn  to  the  con- 
which  is  afterwards,  on  a  subsequent  motion,  made  absolute, 
ied,  or  discharged c.   In  the  King's  Bench,  motions  and  rules  are   In  K.  B. 

on  the  crown  side,  or  on  the  plea  side  of  the  court.     In  the 
ion   Pleas,  and  Exchequer  of  Pleas,  there  is  no  crown  side d : 
in   these  latter  courts,  as  well  as  in  the  court  of  King's  Bench,   For  attachment. 
irule  for  an  attachment,  which  is  of  a  criminal  nature,  may  be  moved 
%  in  cases  of  contempt",  &c.    Motions  and  rules  on  the  plea  side  of 
court  of  King's  Bench,  and  in  the  Common  Pleas  and  Exchequer, 
common  or  special.    Common  rules  are  first,  such  as  are  given  by  Common  rules. 
master,  JUacer,  clerk  of  the  papers,  or  clerk  of  the  errors,  in  the 
's  Bench ;  or  by  the  prothonotaries,  filacers,  or  clerk  of  the  errors, 


In  C.  P.  and 
Exchequer. 


*  Chap.  IL  p.  27,  Ac. 

»  The  application  to  a  court  by  counsel, 
is  called  a  motion  ;  and  the  order  made  by 
a  court  on  any  motion,  when  drawn  into 
fan  by  the  officer,  is  called  a  rule.  Wynne 
Xoaom.  Dial  IL  §.  26.  And  for  a  gene- 
zal  account  of  the  practice  of  the  courts  on 
in  emit  suits,  see  id.  $  26,  &c. 


c  As  to  motions  and  rules  in  general, 
and  affidavits  in  support  of  them,  &c.  see 
Tidd  Prac.  9  Ed.  478,  &c. 

d  Hodgson  v.  Temple,  5  Taunt.  60S.  1 
Marsh.  166.  S.  C. 

e  For  these  ca»cs,  sec  Tidd  Prac.  9  Ed. 
478,9. 
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Declared  to  be 
unnecessary. 


Rules  obsolete, 
or  virtually 
abolished. 


in  the  Common  Pleas ;  or  by  the  clerk  of  the  rules  in  the  Exchequer: 
Secondly,  such  as  are  obtained  as  a  matter  of  course,  and  enteral  with 
the  clerk  of  the  rules,  in  the  King's  Bench  and  Exchequer,  or  seami- 
aries  in  the  Common  Pleas,  on  a  praecipe,  or  note  of  instructions,  made 
out  by  the  attornies  who  apply  for  them ;  and  are*  not  founded  on  any 
motion  in  court,  either  real  or  supposed :  Thirdly,  such  as  were  n- 
ciently  moved  for  by  the  attornies  at  side  bar,  in  the  King's  Bench  md 
Exchequer;  or,  in  the  Common  Pleas  at  side  bar,  on  the  fast  dtycf 
term,  and  in  the  treasury  chamber,  on  other  days ;  and  are  thence 
called  side  bar,  or  treasury  rules  * :  Fourthly,  such  as  are  drawn  op  by 
the  clerk  of  the  rules  in  the  King's  Bench  and  Exchequer,  or  seeoai- 
aries  in  the  Common  Pleas,  without  being  moved  for  in  court,  oil  p» 
ducing  a  motion  paper  signed  by  counsel,  or  a  serjeant,  or  a  judge's* 
baron's  order,  &c. 

Of  the  first  two  classes  of  common  rules,  some  have  been  dednei 
to  be  unnecessary,  by  general  rules,  made  by  all  the  judges,  for  render- 
ing the  practice  uniform  b ;  as  the  rule  for  trial  by  proviso  c ;  the  roll 
to  declare,  except  upon  removals  from  inferior  courts d ;  the  role  to 
plead,  after  amending  the  declaration6 ;  the  rule  to  rejoin*,  where  the 
plaintiff  took  issue  on  the  defendant's  pleading,  or  traversed  the  «*> 
or  demurred,  so  that  the  defendant  was  not  let  in  to  allege  any  at* 
matter f ;  and  the  rule  for  judgment  on  the  return  of  a  writ  of  b> 
quiry  £,  or  on  a  verdict,  or  nonsuit  *.  Besides  the  rules  which  hue 
been  expressly  declared  to  be  unnecessary,  some  others  have  becooft 
obsolete,  or  been  virtually  abolished,  in  consequence  of  the  alteration! 
which  have  been  made  in  the  practice  of  the  courts,  by  recent  statute! 
and  regulations.  The  rules  which  have  become  obsolete  are,  the  rde 
for  attornies,  and  officers  of  the  court,  to  appear  and  plead  to  bills  filet 
against  themh ;  or  to  take  a  bill  against  an  attorney  off  the  file1;  tk 
rule  for  the  increase,  or  sale  of  issues,  on  writs  of  distringas,  in  action 
by  original*,  or  against  persons  having  privilege  of  parliament1;  or  fa 


a  Sty.  Pr.  Reg.  375.  Ed.  1707. 

b  R.H.2W.  IV.     For  these  rules,  see 

5  Barn.  &  Ad.  374,  &c.  8  Bing.  286,  &c. 
2  Cromp.  &  J.  167,  &c. 

e  It.  H.  2  W.  IV.  reg.  1.  §  71.  3  Barn. 

6  Ad.  384.    8  Bing.  298.  2  Cromp.  &  J. 
188  ;  and  see  Tidd  Prac.  9  Ed.  483.  761. 

d  R.  H.  2  W.  IV. reg.  l.§  38.  3  Barn. 
&  Ad.  379.  8  Bing.  293.  2  Cromp.  &  J. 
179.  and  see  Tidd  Prac.  421,  2.  458.  921. 

•  R.H.2W.  IV.  reg.  1.  §  42.  3  Barn. 
&  Ad.  379.  8  Bing.  294.  2  Cromp.  &  J. 
179,  80  ;  and  see  Tidd  Prac.  9  Ed.  469. 


475.  708. 

f  R.H.2W.IV.reg.  1.$  108.3 Bar* 
&  Ad.  390.  8  Bing.  305.  2  Cromp  A* 
198  ;  and  see  Tidd  Prac.  9  Ed.  718. 

8  R.  H.  2  W.  IV.  reg.  I.  §  67.  8  Ban- 
&  Ad.  383.  8  Bing.  297,  S.  2  Cromjfc* 
J.  186.;  and  sec  Tidd  Prac.  9U*& 
581.  903,  4.  3  Rep.  C  L.  Com.  43. 

h  Tidd  Prac.  9  Ed.  823.  483. 

*  /d.484. 

k  Id.  110.  486,7. 

•  Id.  119. 
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on  the  Welch  judicature  act,  to  entitle  the  defendant  to  a 
it  of  nonsuit*.  The  rule  to  pay  money  into  court,  which  was 
brmerly  drawn  up  on  the  signature  of  counsel b,  and  afterwards 
converted  into  a  side  bar  rule e,  is  virtually  abolished  by  the  late 
finding  rules  d,  except  when  required  under  the  statute  S  &  4  W.  IV. 
c42.  §  21 ;  and  the  rule  to  be  present  at  taxing  costs,  which  was  for- 
awry  a  side  bar  or  treasury  rule  e,  is  virtually  abolished  by  a  general 
Me  of  all  the  courts  f,  in  all  cases,  where  notice  of  taxation  is  required 
4f  that  rule,  to  be  given  to  the  opposite  party. 

;  It  will  next  be  proper  to  notice,  the  alterations  which  have  been  Alterations,  af. 
as  to  side  bar,  and  treasury  rules.  In  the  Common  Pleas,  if  a  o^Swuryr^; 
it  of  attorney  were  above  one,  and  under  ten  years  old,  leave  to 
judgment  thereon  might  have  been  formerly  given,  on  a  side  bar 
tr  treasury  rule  f :  But  now,  by  a  general  rule  of  all  the  courts  h,  "  leave 
teater  up  judgment  on  a  warrant  of  attorney,  above  one  and  under  ten 
old,  must  be  obtained  by  a  motion  in  term,  or  by  order  of  a  judge 
vacation."  The  rule  to  discontinue,  is  a  side  bar  or  treasury  rule, 
from  the  clerk  of  the  rules  in  the  King's  Bench1  and  Exche- 
ot  secondaries  in  the  Common  Pleas  * ;  but  in  the  latter  court,  if 
were  after  plea  pleaded,  the  defendant's  attorney  must  formerly 
consented  to  a  rule  in  the  treasury  chamber  in  term  time,  or 
a  judge  in  vacation,  or  else  there  must  have  been  a  rule  to  shew 
But,  by  a  general  rule  of  all  the  courts  k,  "  to  entitle  a  plaintiff 
fc&continue,  after  plea  pleaded,  it  shall  not  be  necessary  to  obtain  the 
it's  consent :  but  the  rule  shall  contain  an  undertaking,  on  the 
of  the  plaintiff,  to  pay  the  costs,  and  a  consent,  that  if  they  are 
paid  within  four  days  after  taxation,  the  defendant  shall  be  at 
to  sign  a  non  pros  J'  The  last  day  of  term  was  not  formerly 
to  be  a  day  for  side  bar  rules,  in  the  King's  Bench; 
it  seems  to  have  been  otherwise  in  the  Common  Pleas :  and, 
the  King's  Bench,  if  the  party  were  entitled  to  such  a  rule  before, 
might  have  taken  it  out  on  the  last  day  of  term,  or  in  vacation, 

»  Tidd /toe  9E&  48ft.  969,  70.  472. 

*  Id.  6*1,  *.  '  Tidd  Prac.  9  Ed.  484,  485,  6.  (y.) 

•B.a«W.  IV.  ftg.    1.  §  55.    3  553. 

^m.  AAA  381.  8Bing.  295.  2  Cromp.  h  R.  H.  2  W.  IV.  reg.l.  §  73.  3 Barn. 

4  JL  ISA  A  Ad.  384.   8  Bing.  299.    2  Cromp.  A  J. 

«  B.  PL  Gen.  H.  4  W.  IV.reg.  18.  5  188. 

fetrn.  A  Ad.  Append,  vl  10  Bing.  468.  '  Tidd  Prac.  9  Ed.  484. 680. 

I  Cramp.  AM.  18,  19.  k  R.  H.  2  W.  IV.  reg.  1.  §  106.  3  Barn. 

•  Tidd  Prac.  9  Ed.  484.  989,  90.  A  Ad.  390.  8  Bing.  304.  2  Cromp.  A  J. 

fRT.  1W.  IV.  ftg.  VIII.  2  Barn.  A  198;  and  iee  3  Rep.  C.  L.  Com.  41. 
id.  789.    7  Bing.  784.   1  Cromp.  A  J. 
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seL 


dated  as  of  the  last  day  but  one  of  the  term* :  But,  by  a  general  rule 

of  all  the  courts  b,  "  side  bar  rules  maybe  obtained  on  the  last,  as  well 

as  on  other  days  in  term." 

Rules  formerly         Considerable  alterations  have  also  been  made  as  to  several  roles, 

oo^ainea  on  sig-  ^j^  were  formerly  drawn  up  on  the  signature  of  counsel  in  the 

King's  Bench,  or  of  a  serjeant  in  the  Common  Pleas,  and  which  are 
now  for  the  most  part  abolished,  or  become  obsolete.  The  rule  for 
the  plaintiff  to  declare  peremptorily,  after  several  rules  for  time  to  de- 
clare, was  formerly  drawn  up  on  a  motion  paper  signed  by  counsel  n 
the  King's  Bench c,  and  was  a  rule  to  shew  cause  in  the  Comma 
Pleas  d  ;  but  this  rule  may  now  be  absolute  in  the  first  instance  •.  The 
rule  for  a  good  jury,  on  the  execution  of  a  writ  of  inquiry  before  the  chief 
justice,  or  a  judge  of  assize,  was  formerly  drawn  up  by  the  clerk  of  tk 
rules  in  the  King's  Bench,  on  a  motion  paper  signed  by  counsel7;  fat 
by  a  general  rule  of  all  the  courts  *,  "  there  shall  be  no  rule  for  a  she- 
riff to  return  &  good  jury,  upon  a  writ  of  inquiry ;  but  an  order  shall  be 
made  by  a  judge  upon  summons,  for  that  purpose."  The  rule  to  pksl 
several  matters,  which  will  be  more  fully  treated  of  in  a  subseqaest 
chapter h,  was  formerly  a  mere  motion  of  course,  which  only  required 
counsel's  signature,  in  the  King's  Bench  ;  but  in  the  Common  Pleas,  it 
was  a  rule  to  shew  cause,  except  in  certain  cases :  But  now,  by  a 
general  rule  of  all  the  courts '  "  no  rule  to  shew  cause,  or  mow 
shall  be  required,  in  order  to  obtain  a  rule  to  plead  several  matters,  or 
to  make  several  avowries  or  cognizances ;  but  such  rules  shall,  except 
in  certain  cases,  be  drawn  up,  on  a  judge's  order  k,  to  be  made  upon 
a  summons  \  accompanied  by  a  short  abstract  or  statement  of  the  in- 
tended pleas,  avowries,  or  cognizances  ra.  The  rule  for  a  conci&tM 
on  demurrer,  special  verdict,  or  writ  of  error,  was  formerly  drawn  up 
on  the  signature  of  counsel  in  the  King's  Bench  n,  or  of  a  serjeant  is 
the  Common  Pleas  °  ;  but  is  now  rendered  unnecessary,  by  a  general 
rule  of  all  the  courts  p,  which  declares  that  "  no  motion  or  rule  for  a 


»  Tidd  Prac.  9  Ed.  498. 

b  R.  H.  2  W.  IV.  reg.  I.  §  96.  3  Barn. 
&  Ad.  388,  9.  8  Bing.  303.  2  Cromp.  & 
J.  196. 

c  Tidd  Prac.  9  Ed.  424. 

d  Id.  487.  Posi,  239. 

e  R.  H.  2  W.  IV.  reg.  I.  §  39.  3  Barn. 
&Ad.S79.8  Bing.  293.  2  Cromp.  &  J.  179. 

{  Tidd  Prac.  9  Ed.  576. 

*  R.  H.  2  W.  IV.  reg.  I.  §101.  SBarn. 
&  Ad.  389.  8  Bing.  304.  2  Cromp.  &  J. 
1 97. ;  and  see  Price  v.  Williams,  5  DowL 


Rep.  160.  12  Leg.  Obs.  214.  S.  C. 

h  Chap.  XXVII. 

»  ILT.lW.IV.rrg.IX.2Barn.&M 
789.  7  Bing.  784,  5.  1  Cromp.  &  J.  M 

k  Append,  to  Tidd  Sup.  1832.  p.  1H- 

1  Id.  ib. 

m  Id.  ib. 

n  Tidd  Prac.  9  Ed.  484,  5.  7S7. 

°  Id.  484,  5.  738. 

p  R.7V.  H.  4W.  IV.reg.6.5BanU 
Ad.  Append,  xiv.  10  Bing.  463.  2Crorop> 
&  M.  2;  and  see  3  Rep.  C.  L.  Com.  41. 
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i  shall  be  required."  The  rule  for  a  view,  which  required  only 
i  signature  in  the  King's  Bench  *,  and  in  the  Common  Pleas 
;r  granted  without  an  affidavit,  in  any  case,  except  in  actions  of 
may  now,  by  a  general  rule  of  all  the  courts  b,  "  in  all  cases, 
n  up,  by  the  officer  of  the  court,  on  the  application  of  the 
ithout  affidavit,  or  motion  for  that  purpose." 

Jes  moved  in  court,  are  denominated  special  rules  :  and  they  Special  rules. 
?r  absolute  in  the  first  instance,  or  only  nisi,  to  shew  cause  c. 
bmmon  Pleas,  some  special  rules,  which  were  formerly  rules 
now  absolute  in  the  first  instance  ;  as  the  rule  for  the  plain- 
Ieclare  peremptorily,  after  several  rules  for  time  to  declare  d  ; 
defendant  to  change  the  venue  e  ;  for  copyhold  tenants  of  a 
i  inspect  and  take  copies  of  court  rolls  r,  &c. ;  or  for  the  dis- 
if  debtors  in  execution  for  small  debts,  on  the  statute  48  Geo. 
23*.  Considerable  alterations  have  also  been  made  respecting 
ecial  rules,  by  the  general  rules  promulgated  by  all  the  judges, 
ance  of  the  administration  of  justice  act h,  for  rendering  the 
uniform  * :  Thus,  the  rule  for  costs  for  not  proceeding  to  trial 
g  to  notice,  is  in  general  absolute  in  the  first  instance  k  :  but 
ing  a  difference  in  the  practice  of  the  courts,  as  to  the  priority 
m  for  such  costs,  and  for  judgment  as  in  case  of  a  nonsuit,  it 
ettled,  by  a  general  rule  of  all  the  courts  \  that  "  no  motion 
ment  as  in  case  of  a  nonsuit  shall  be  allowed,  after  a  motion 
i  for  not  proceeding  to  trial,  for  the  same  default ;  but  such 
ly  be  moved  for  separately,  (t.  e.)  without  moving  at  all  for 
it  as  in  case  of  a  nonsuit,  or  after  such  motion  is  disposed  of:  or 
t»  on  discharging  a  rule  for  judgment  as  in  case  of  a  nonsuit, 
er  the  plaintiff  to  pay  the  costs  for  not  proceeding  to  trial ;  but 
oent  of  such  costs  shall  not  be  made  a  condition  of  discharging 
."  There  being  also  differences  in  the  practice  of  the  courts, 
e  motion  for  leave  to  enter  up  judgment  on  an  old  warrant  of 
,  or  for  a  scire  facias  to  revive  a  judgment  more  than  ten  years 

Prac.  9  Ed.  486.  797.  *  Tidd  Prac.  9  Ed.  388.  489.    Ante, 

.  8  W.   IV.  reg.  I.   §  68.     3       194. 

id.  382.  8  Biog.  297.  2  Cromp.  h  1 1  Geo.  IV.  &  1  W.  IV.  c.  70.  §  1 1. 

»  R.  H.  2  W.  IV.  3  Barn.  &  Ad.  S74> 
Prac.  9  Ed.  485.  &c.  8  Bing.  288,  &c.     2  Cromp.  &  J. 

>4.  487,  8.  Chap.  XVII.  Ante,       167,  Ac. 

fc  Append,  to  Tidd  Prac  9  Ed.  Ch. 
Prac.  9  Ed.  486. 488.  608,  &c.       XXXIII.  §  12. 

n  XXIV.  «  R.  H.  2.  W.  IV.  reg.  I.  §  69.  S  Barn. 

Prac  9  Ed.  486,  6.  486  (a.)  &  Ad.  383.  8  Bing.  298.  2  Cromp.  &  J. 
4,  A.  Pa*,  Chap.  XXIII.  187. 
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made,  in  the  former  case  *,  that  "  leave  toeoter 

9    -u^mem  m  a  warrant  of  attorney,  above  one  and  under  ten  yon 

***  obtained  by  a  motion  in  term,  or  by  order  of  a  judge  in 

mil  if  ten  years  old  or  more,  upon  a  rule  to  shew  cause;" 

:i^   j  .tie  latter  caseb,  that  "  a  scire  facias  to  revive  a  judgment  bow 

i+a  .-»  vears  old,  shall  not  be  allowed,  without  a  motion  for  that  pv» 

<wt  it  cerm,  or  a  judge's  order  in  vacation;  nor,  if  more  thanjf/to, 

«iUtuuc  a  rule  to  shew  cause." 

Same  additional  rules  have  been  also  introduced,  by  recent  statu* 
u*l  general  rules  made  by  all  the  judges,  in  pursuance  of  the  poweH 
^iveu  them  by  the  administration  of  justice  act,  &c.  which  mayhjj 
luovtal  tor  either  in  full  court,  or  before  a  single  judge:  as  thent 
tor  a  mandamus  to  examine  witnesses  residing  abroad c,  or  for  tfctf 
examination  of  witnesses,  upon  interrogatories  or  otherwise,  within 
jurisdiction  of  the  courts  at  Westminster,  Lancaster,  and  Durham*, 
a  commission  for  that  purpose  out  of  such  jurisdiction  d,  by  the 
I  W.  IV.  c.  22 ;  for  the  trial  of  adverse  claims6,  or  relief  of 
and  other  officers,  in  execution  of  process  against  goods  and  chatteb 
by  the  interpleader  act ;  for  issuing  a  writ  of  distringas   to 
tht'  defendant  to  appear,  in  case  he  cannot  be  personally  served 
writ  of  summons*,  or  for  authorizing  the  plaintiff  to  enter  an 
aiu*t)  for  him,  when  the  distringas  cannot  be  executed  *,  for 
inn  defendant,  on  declaration  of  attorney  whose  name  is  indorsed 
writ,   that   it  was  not  issued  by  his  authority11,  or  for  the  return 
writ*  \  by  the  court  in  term  time,  or  judge  in  vacation,  by  the  uniform- 
ity of  process  act;  and  for  the  payment  of  money  into  court  in  ccis 
him  actions  k,  for  the  trial  of  issues  before  the  sheriff1,  &c.  or  of  low 
nrtioiiN  in  nny  county  m,  or  for  revoking  the  power  of  arbitrator  or  onh< 
|iir<",  and  compelling  the  attendance  of  witnesses,  and  production 
nf  any   documents,  before  arbitrators0,  by  the   law  amendment  set 
In  the  Kxchequcr  of  Pleas,  we  have  seenP,  there  was  formerly  no  rak 
lot  tune  to  declare ;  but  the  mode  of  obtaining  it,  was  by  sumrnotB 

-   It.  II.  2  W.  lV.rey.  1.  $73.    SBarn.  138. 

/i  Ail    JIM  I.  8  lliug.299.   2  Cromp.  &  J.  h  Id.  §  17.     Ante,  98,  9. 

I'm    ./«/.,  287.  'l  Id.  §  15.    Ante,  168,9. 

••   /./  S  'I'-  *  Itorn.  &  Ad.  885.  8  Bing.  k  Stat.  3  &  4  W.  IV.  c.  42.  §  21. 

too    tf  Ci,.nn».  \  J.  190.  l  Id.  §  17.   Post,  Chap.  XXXIIL 

•  Mi.il.  I  W.  IV.  c.  22.  §.  1.;    and  sec  m  Id.   §    22.      Post,     Chap.    XXIV, 
..iii.  I.I  Hiiu  111.  c.  (iS.  §  44.  XXXIII. 

J  hi.il.  I  W.  IV.  c.  22.  §4,  &c.  n  Id.  $39.  Port,  Chap.  XXXVI. 

fc  hui.  I  A  2  W.  IV.  c.  58.  §  1,  &c.  •  Id.  §  40.  Post,  Chip.  XXXVI. 

'  Id.  ^i\.    Post,  Chap.  XLI.  p  Ante,  205. 

•  hlul.  2  W.  IV.  o.39.  §3.    Ante,  77. 
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if  a  baron  a,  and  the  time  given  was  in  the  discretion  of  the 
ng  the  order,  regulated  by  the  cause  of  action,  and  circum- 
he  case  b :  But,  by  a  general  rule  of  all  the  courts  c,  "  the 
ty  have  a  rule  for  time  to  declare  in  the  court  of  Exche- 
11  as  in  the  other  courts."  If  a  pauper  give  notice  of  trial, 
proceed,  or  be  otherwise  guilty  of  improper  conduct,  the 
•rder  him  to  be  dispaupered  d ;  and  until  this  were  done, 
1  not  formerly  have  made  any  rule  about  costs  e :  But,  by 
de  of  all  the  courts  f,  "  where  a  pauper  omits  to  proceed  to 
ant  Co  notice,  or  an  undertaking,  he  may  be  called  upon, 
o  shew  cause  *,  why  he  should  not  pay  costs,  though  he 
n  dispaupered." 


,  or  application  to  the  court,  is  sometimes  preceded  by  a  Notice  of  mo- 
id is  in  general  accompanied  with  an  affidavit,  or  affidavits  tlon* . 
i  necessary  to  support  it  *•  In  the  King's  Bench,  notice 
s  necessary  in  the  case  of  an  information,  or  to  quash  a 
:  And  in  other  cases,  it  is  frequently  given,  in  order 
e  nisi  may  operate  as  a  stay  of  proceedings  *;  or  to  save 
xpense,  by  affording  the  adverse  party  an  opportunity  of 
lse  in  the  first  instance,  or  by  inducing  the  court  to  disallow 
f  proceedings  had  after  notice,  and  before  the  motion m. 
ig's  Bench,  however,  a  rule  nisi  for  setting  aside  pro- 
r  irregularity,  maybe  drawn  up  with  a  stay  of  proceedings, 
9tice  of  motion  has  not  been  given  n :  but  a  rule,  under 
tion  of  the  interpleader  act,  cannot,  it  seems,  be  so  drawn 
previous  notice  has  been  given  °.     In  the  Exchequer,  no- 

l  Ed.  54.  k  Rex  v.  Johnson,   M.  22  Geo.  III. 

216.  K.  B. 

N.  IV.  reg.  I.  §  38.  3  Barn.  '  Fortescue  v.  Jones,  1  Dowl.  Rep.  524. 

Bing.  29a  2Cromp.&  J.       5   Leg.   Obs.  429.  S.    C.  per  Parke,   J. 

Smith  v.  Wheeler,  3  DowL  Rep.  431.  1 
:.  9  Ed.  98.  (A.)  Gale,  15.   9  Leg.  Obs.  318.  S.  C. 

and  see  ft.  98.  759.  m  Tidd  Prac.  9  Ed.  491. 

If.  IV.  reg.  I.  $  1 10.  3  Barn.  n  Stratton  v.  Regan,  2  DowL  Rep.  585. 

Bing.  305.  2  Cromp.  &  X       8  Leg.  Obs.  397,  8.  S.  C.  perPattestm,  J. 

but  see  Fortescue  v.  Jones,  1  Dowl.  Rep. 
indscy  v.  Edwards,  2  Dowl.       524.  5  Leg.  Obs.  429.  S.  C.per  Parke, 

J.  contra. 
to  Tidd  Prac.  9  Ed.  Chap.  •  Smith  v.  Wheeler,  3  Dowl.  Rep.  431. 

3,  4.  8.  Chap.  XXI.  §3.  1  Gale,   15.    9  Leg.  Obs.  318.  S.  C.  per 

XXL  §  5.  Parke,  B. 

R 


M 
U 
<{ 


242  OF   MOTIONS,   AND   RULES,   &C. 

tice  of  motion  to  stay  proceedings,  is  a  two  days'  notice  *.    The 
statute  14  Geo.  II.  c.  17.  §  1.  requires  notice  of  motion,  for  judg- 
ment as  in  case  of  a  nonsuit :  In  the  King's  Bench,  the  rule  to  ibew 
cause  was  formerly  considered  a  sufficient  notice  of  itself b ;  though 
it  was  otherwise  in  the  Common  Pleas c :  And  now,  by  a  genenl 
rule  of  all  the  courts  d,  "  a  rule  nisi  for  judgment  as  in  case  of  i 
nonsuit  may  be  obtained  on  motion,  without  previous  notice ;  tat  n 
that  case,  it  shall  not  operate  as  a  stay  of  proceedings." 
Affidavit  in  sup.       The  affidavit  of  the  facts  necessary  to  support  a  motion,  or  the* 
before  whom0"'    cau8e  against  it,  may  be  sworn  before  the  court  or  a  judge;  or  beta 
sworn.  a  commissioner  authorized  to  take  affidavits,  by  virtue  of  the  statosf 

Commissions       29  Car.  II.  c.  5. e    By  that  statute,  (extended  to  the  Isle  of  Mm, 

toJtaf'mlfol-    hy  the  statute  6  Geo-  IIL  c-  50-  §  *•)  "  the  justices  of  the  conrtirf 
land  and  WaUh  "  King's  Bench  and  Common  Pleas,  and  the  Lord  Treasurer,  Cba«- 

"  cellor  and  Barons  of  the  Exchequer,  are  authorized,  by  commons 
to  empower  as  many  persons  as  they  shall  think  fit  and  necesnty 
in  the  several  shires  and  counties  within  the  kingdom  of  Englmi 
and  dominion  of  Wales,  and  town  of  Berwick  upon  Tweed,  to  take 
14  and  receive  all  and  every  such  affidavit  and  affidavits,  as  any  penoi 
"  or  persons  shall  be  willing  and  desirous  to  make  before  any  of  At 
"  persons  so  empowered,  in  or  concerning  any  cause,  matter,  * 
u  thing  depending,  or  any  wise  concerning  any  of  the  proceediap 
44  in  the  said  respective  courts,  as  masters  extraordinary  in  chancer; 
In  Great  Bri-     "  used  to  do."     And,  by  a  subsequent  statute f,  the  courts  of  1* 

intf/^fanTrtS  and  ecluity  m  Ireland>  are  empowered  to  grant  commissions  for  tak- 
ing affidavits,  in  all  parts  of  Great  Britain *.  But  a  commission » 
take  affidavits  does  not  authorize  the  commissioner  to  administer » 
oath,  for  the  viva  voce  examination  of  a  witness  before  an  arbitrator fc. 
And  where  it  appeared  from  the  affidavits,  that  the  defendant  bd 
been  arrested  for  the  amount  of  a  bill  of  exchange,  upon  an  afW*^ 
made  at  Athlonc,  county  of  Roscommon,  in  Ireland,  purporting  to  k 
sworn  before  a  commissioner  for  taking  affidavits  for  the  court  of 
Common  Pleas,  in  the  said  county,  and  was  signed  "  John  Gaf#> 
who  stated  that  he  was  not  a  commissioner  for  taking  affidavit!  * 
the  courts  of  England,  but  of  Ireland,  the  court,  having  referred  » 

•  Hannah  r.  Wyman,   8  Dowl.  Rep.       &  J.  187. 
67S.  •  §  2.;  and  see  Tidd  Prof.  9  U  *l 

b  Anon.  Loffl,  265.  And  for  the  form  of  the  jural  in  the*** 

c  Gooch  v.  Pearson,  1  H.  Blac.  627. ;       see  Append,  thereto,  Chap.  XIX. J**6 
and  sue  Chessell  v.  Parkin,  2  Taunt.  48.  '  65  Geo.  III.c.  176. 

Tidd  Prac  9  Ed.  491.  765,  6.  «  Tidd  Prac.  9  Ed.  179.  (*.) 

-  R.    H.   2  W.    IV.  reg.  I.  §  68.    3  *  Rex  v.  Hanks,  3  Car.  ft  Ml*** 

Barn.  &  Ad.  S83.  8  Bing.  298.  2  Crom]>.        Gasctce,  J. 
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the  Chief  Justice's  clerk's  list  of  commissioners,  wherein  Mr.  G«y- 
won't  name  was  not  found,  discharged  the  defendant  out  of  custody, 
on  entering  a  common  appearance  *.     But  where  an  affidavit  of  debt 
was  sworn  in  Ireland,  before  a  commissioner  of  the  Common  Pleas 
and  Exchequer,  it  was  holden,  that  the  title  of  the  court  need  not  be 
prefixed  to  the  affidavit  when  sworn ;  but  that  the  affidavit  might 
be  taken  before  such  commissioner,  to  be  afterwards  entitled  and 
wed  in  either  court b.     The  commission  for  taking  affidavits  in  Eng-  Stamp  duty  on. 
land  should,  by  the  general  stamp  act c,  be  stamped  with  a  ten  shil- 
ling stamp.      And,  by  the  statute  11  Geo.  IV.  &  1  W.  IV.  c.  43.  Not  determined 
1 4,  "  all  commissions  for  taking  affidavits,  to  be  made  use  of  and  crown.  "* 
"read  in  any  court,  shall,  notwithstanding  any  demise  of  the  crown, 
*  remain  and  continue  in  force,  during  the  pleasure  of  the  suc- 
"eeeding  sovereign,  until  the  same  shall  be  revoked,  or  otherwise 
•avoided." 
By  the  statute  11  Geo.  IV.  &  1  W.  IV.  c.  70.  for  the  more  effec-  Authority  of 
'.tad  administration  of  justice  in  England  and  Wales d,  "  any  person  JnTourtj  iS^ 

*  who  shall  have  been  duly  appointed  a  commissioner  for  taking  Iifh«1  J*y  ■dmi- 

«-.  nutrition  of  jut- 

**  affidavits,  in  any  of  the  courts  abolished  by  that  act,  shall,  upon  tice  act. 
*'*  producing  his  appointment  before  the  proper  officer,  and  upon 
k  *  payment  of  one  shilling,  be  entitled  to  have  his  name  inserted  in  a 
"'•*  6st  to  be  kept  for  that  purpose,  of  such  commissioners ;  and  to 

*  exercise,  within  the  limits  of  his  existing  commission,  the  same 
'~'m  power  and  authority,  and  for  the  same  purposes,  as  if  his  commis- 
*skm  had  issued  from  one  of  his  majesty's  courts  at  Westminster" 

And,  by  the  late  act  for  the  further  amendment  of  the  law  e,  &c.   Power  of  grant- 
leating  that  it  would  be  convenient  if  the  power  of  the  superior  ex?endeTto  ^ 
of  common  law  and  equity  at  Westminster,  to  grant  corarais-  Scotland,  and 
for  taking  affidavits,  to  be  used  in  the  said  courts  respectively, 
extended ;    it  is  enacted,  that   "  the  Lord  High-Chancellor, 
m  Lord  Keeper,  or  Lords  Commissioners  of  the  Great  Seal,  the  said 
"courts  of  law,  and  the  several  judges  of  the  same,  shall  have  such 

*  and  the  same  powers  for  granting  commissions,  for  taking  and  re- 

*  cawing  affidavits  in  Scotland  and  Ireland,  to  be  used  and  read  in  the 
"  said  courts  respectively,  as  they  now  have,  in  all  and  every  the 

*  shires  and  counties  within  the  kingdom  of  England,  and  dominion 


v.  Johnson,  4  DowL  Rep.  32  4.  862. 

t  Biag.  N.  B.  246.    2  Scott,  405.    1  •  Stat.  55  Geo.  III.  c.  184.    Sched. 

Hodges,  296.  11  Leg.  Obi.  117, 18.  S.C.  Part  II.  §3. 

asd  wet  Wranken  «.  Frovd,  1 1  Leg.  Ota.  d  §  18.  and  see  sUt.  5  Geo.  IV.  c.  106. 


Tidd  Prae.  9  Ed.  491.  (L) 
*  Pene  «.  Browning,  1  Meeton  &  W.  •  S  k  4  W.IV.  c.  42.  $  42. 
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"  of  Wales,  and  town  of  Berwick  upon  Tweed,  and  in  the  isle  of  M<w, 
"  by  virtue  of  the  statutes  now  in  force ;  and  that  all  and  every 
"  person  and  persons,  wilfully  swearing  or  affirming  falsely,  in  any 
"  affidavit  to  be  made  before  any  person  or  persons  who  shall  be 
"  so  empowered  to  take  affidavits  under  the  authority  aforesaid, 
"  shall  be  deemed  guilty  of  perjury,  and  shall  incur  and  be  liable  to 
"  the  same  pains  and  penalties,  as  if  such  person  had  wilfully  swan 
"  or  affirmed  falsely,  in  the  open  court  in  which  such  affidavit  shall 
"  be  entitled,  and  be  liable  to  be  prosecuted  for  such  perjury,  in  any 
"  court  of  competent  jurisdiction,  in  that  part  of  the  united  kingdoa 
in  which  such  offence  shall  have  been  committed,  or  in  that  part  of 
the  united  kingdom  in  which  such  person  shall  be  apprehended  oa 
"  such  a  charge/'  Since  the  making  of  this  statute,  an  affidavit 
verifying  the  certificate  of  acknowledgment  by  a  married  woman, 
under  the  3  &  4  W.  IV.  c.  74,  cannot  be  received,  if  sworn  in /reM 
before  a  commissioner  for  taking  affidavits  in  the  Common  Pleai  b 
Ireland  * :  It  must  be  sworn  before  a  commissioner  of  the  Common 
Pleas  in  England*. 
Affidavits  sworn  By  the  general  practice  of  all  the  courts,  affidavits  sworn  before 
in  Country  "o?  ^e  attorney  or  solicitor  in  the  cause,  cannot  be  read  b ;  and  this  prae* 
attorney's  clerk,  tice  extends  to  affidavits  taken  before  attornies,  as  commissioners,  ia 

causes  wherein  they  are  concerned  for  the  parties  on  whose  bebatf 
such  affidavits  are  made,  except  where  they  are  made  for  the  pur- 
pose of  holding  the  defendant  to  special  bail c :  But  the  rule  wbiA 
prohibits  the  swearing  of  affidavits  before  the  attorney  or  solicitor  m 
the  cause,  did  not  formerly  extend  to  the  attorney's  clerk ;  and  there- 
fore, an  affidavit  might  have  been  made  before  a  clerk  of  the  attor- 
ney in  the  cause,  if  such  clerk  were  empowered  to  take  affidavits . 
So,  in  the  Common  Pleas,  if  the  agent  in  town  were  the  attorney  oa 
record,  it  was  no  objection  to  an  affidavit  of  the  party,  that  it  wis 
sworn  before  his  own  attorney  in  the  country  e.  But  now,  by  a  gen* 
ral  rule  of  all  the  courts  f,  "  where  an  agent  in  town,  or  an  attorney 
in  the  country,  is  the  attorney  on  the  record,  an  affidavit  sworn  befor* 
the  attorney  in  the  country  shall  not  be  received ;  and  an  aflM**1* 
sworn  before  an  attorney's  clerk  shall  not  be  received,  in  cases  where 
it  would  not  be  receivable,  if  sworn  before  the  attorney  himself;  btf 
this  rule  shall  not  extend  to  affidavits  to  hold  to  bail." 

•  In  re  Anderson,  2  Scott,  620.  &  E.  638. 

b  Tidd  Prac.  9  Ed.  494.  (c.)  e  Read  v.  Cooper,  5  Taunt.  89.;  «■* 

0  R.  E.  15  Geo.  II.  irg.  II.  K.  B.  see  Williams  v.  Hockin,  8  Taunt  *#* 

R.  E.  13  Geo.  Il.reg.  I.  C.  P.  Ante,  124;  Tidd  Prac.  9  Ed.  494. 
andseeBatesv.Sherwood,13Leg.Obs.l09.  f  R.  H.  2  W.  IV.  reg.L  §  6.SBtm-4 

d  Goodtitle  d.  Pye  v.  Badtitle,  8  Durnf.  Ad.  875.  8  Bing.  289.  2  Cromp.  4  J- l69. 
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King's  Bench,  it  was  a  rule*,  that  "no  rules,  orders,  or  Service  of  rules, 
any  cause  or  matter  depending  in  that  court,  should  be  c*  w  en  •• 
r  any  proceedings  or  pleadings  delivered  or  served^  later 
f  the  clock  at  night ;  and  any  service  or  delivery  thereof, 
hour,  should  be  null  and  void : "  but  the  service  of  a  copy 
>f  latitat,  &c.  was  not  within  this  rule  b.  In  the  Common 
as  a  rule  c,  that  "  all  declarations  and  pleadings  should  be 
all  demands  thereof  made,  and  all  notices  given,  before 
:k  in  the  evening." d  In  the  Exchequer  of  Pleas,  by  a 
le  of  that  court c,  "  all  notices,  summonses,  rules,  and  orders, 
jo  served  or  delivered  as  therein  mentioned,  before  nine 
the  evening."  But,  by  a  general  rule  of  all  the  courts  f, 
if  rules  and  orders,  and  notices,  if  made  before  nine  at  night, 
eemed  good ;  but  not  if  made  after  that  hour." 

g  a  party  into  contempt,  a  copy  of  the  rule  must  be  personally  How  made,  to 
and  the  original  at  the  same  time  shewn  to  him  h.     And  the  J^^S^  mt° 
I  not,  in  general,  dispense  with  personal  service  of  the  rule, 
naster's  or  prothonotaries'  allocatur  on  which  it  is  founded, 
Idavit  that  the  defendant  keeps  out  of  the  way,  to  avoid 
ed  *.  When  it  is  not  intended  to  bring  the  party  into  contempt,   In  other  cases. 


41  Geo.  III.  K.  B.  1  East, 

2  Chit.  R.  357.     Upton  v. 

1  Dowl.  &R.  172. 
0  Geo.  II.  C.  P. 
tic.  9  Ed.  499,  500. 

W.IV.ng.  II.  $9.  1  Cromp. 

1  Tyr.  Rep.  161;  but  see 
?urdon,  2  Dowl.  Rep.  228.  7 
10,  11.  S.  C.  Excheq. 

2  W.  IV.  reg.  I.  §  50.     3 
380.  8Bing.  295.  2  Cromp. 

Smithies,  3  Durnf.  &  E.  351. 
Goulden,  2  Younge  &  J.  89. 
Baines)  «.  Williams,  1  Dowl. 
5  Leg.  Obs.  240,  41.  S.  C. 
Burgess,  3  Nev.  &  M.  36. 
.  Hodgson,  3  Dowl.  Rep.  178. 
.  Parkinson,  3  Dowl.  Rep.  70S. 
king,  1 1  Leg.  Obs.  272,  S.  ;xr 

Smithies,  3  Durnf.  &  E.  351. 
Poultney,  6  Maule  &  S.  230.  1 
$6,  7.  (a.)  S.  C.     Reid  v.  Deer, 


7  Dowl.  &  R.  612.  Wadsworth  v.  Mar- 
shall, 1  Cromp.  &  M.  87.  Rex  v.  Sloman, 
1  DowL'Rep.  618.  5  Leg.  Obs.  144.  S.  C. 
Rex  v.  Wood,  1  DowL  Rep.  509.  Anon. 
5  Leg.  Obs.  145.  (a.)  S.  C.  Calvert  v. 
Redfearn,  2  Dowl.  Rep.  505.  8  Leg.  Obs. 
380.  S.  C.  per  Taunton,  J.  Granger  v. 
Fry,  5  DowL  Rep.  21.  12  Leg.  Obs.  289. 
S.  C. 

1  Anon.  1  Chit.  R.  503;  and  see  Anon. 
1  DowL  &  R.  529.  In  re  Lowe  &  John- 
son, 4  Barn.  &  Ad.  412.  Stunnell  v.  Tower, 

1  Cromp.  M.  &  R.  88.   4  Tyr.  Rep.  862. 

2  Dowl.  Rep.  673.  S.C.  9  Leg.  Obs.  38, 

9.     Albin  v.  Toomer,  3  Dowl.  Rep.  563. 

1  Har.&W.215.  10  Leg.  Obs.  109.S.C. 

Richmond  v,  Parkinson,  3  Dowl.  Rep.  70S. 

Rotch  f.  Laing,  11   Leg.  Obs.  272,  3. 

Birket  v.  Holme,  4  Dowl.  Rep.  556.   1 

Har.  &  W.  659.  S.  C.  per  Patteson,  J. 

In  re  Ibbertson,  5  Dowl.  Rep.  160.    12 

Leg.  Obs.  2 1  •!•.  S.  C. ;  but  see  In  re  Bower, 

1  Barn.  &  C.  264.    Green  v.  Prosser,  2 

Dowl.  Rep.  99.  6  Leg.  Obs.  493.  S.  C. 

Allier  v.  Newton,  2  Dowl.   Rep.  582.  8 
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In  Exchequer. 


the  same  degree  of  strictness  is  not  required,  in  the  service  of  the  role; 
but  it  is  sufficient  to  leave  a  copy  of  it  with  the  person  representing 
the  party,  at  his  dwelling  house,  or  place  of  abode  • ;  or,  in  the  case  of  • 
prisoner,  with  the  turnkey  of  the  prison  in  which  he  is  detained11.  A  rule 
however,  cannot  be  served  at  the  last  place  of  an  attorney's  abode, un- 
less it  appear  to  be  the  one  stated  in  the  residence- book,  or  that  none 
is  there  stated  c.  A nd  service  of  a  rule  on  an  attorney,  by  leaving  it  with 
a  laundress  at  his  chambers,  who  stated  that  she  was  authorised  to 
receive  notices  and  papers  for  him  d,  or  at  a  place  where  letters  andptf- 
cels  were  directed  to  be  left  for  him  e,  has  been  deemed  insufficient  Is 
order  to  make  a  special  service  of  a  rule  good,  the  deponent  mot 
swear  to  his  belief  of  the  statements  which  he  relates  as  made  \f 
others,  and  on  which  the  application  is  founded  f.  And,  in  general* 
the  affidavit  of  a  service  of  a  rule  must  allude  to  the  "  rule  annexed? 
and  not  the  "  rule  in  this  cause" * 

In  the  Exchequer  of  Pleas,  all  pleadings  must  formerly  have  been 
delivered  to,  and  summonses,  orders,  rules,  notices,  and  other  pro- 
ceedings, served  on  the  sworn  or  side  clerks,  at  their  seats  in  the 
office  of  Pleas  h  :  But,  by  a  general  rule  of  that  court !,  "  the  service 
of  all  pleadings,  summonses,  orders,  rules,  notices,  and  other  pro- 


Leg.  Obs.  463.  S.  C  per  PaUeson,  J. 
Leaf  v.  Jones,  S  Dowl.  Rep.  315.  per  PaUe- 
son, J,  Levy  v.  Duncorabe,  1  Cromp. 
M.  &  R.  787.  5  Tyr.  Rep.  490.  1  Gale, 
60.  3  Dowl.  Rep.  447.  9  Leg.  Obs.  379. 
S.  C.  Rex  (or  Rose)  v.  Koops,  8  Dowl. 
Rep.  566.  10  Leg.  Obs.  109, 10.  1  Har. 
&  W.  218.  S.  C.  Wenham  v.  Downes, 
SDowl.  Rep.  573.  1  Har.  &  W.  216.  10 
Leg.  Obs.  62.  S.  C.per  Williams,  J.  Phil, 
lips  v.  Hutchinson,  8  Dowl.  Rep.  583. 
10  Leg.  Obs.  1 10.  S.  C.  In  re  Barwick, 
3  Dowl.  Rep.  70S.  5  Tyr.  Rep.  431.  S.  C. 
Bottomley  v.  Belchamber,  1  Har.  &  W. 
362.  4  Dowl.  Rep.  26.  10  Leg.  Obs.  507, 
8.  S.  C.  Rex  v.  Dignam,  4  Dowl.  Rep. 
359.  1 1  Leg.  Obs.  86,  7. 390.  S.  C.  Hin- 
ton  v.  Dean,  4  Dowl.  Rep.  352.  1 1  Leg. 
Obs.  391.  S.  C. ;  in  which  latter  cases,  un- 
der particular  circumstances,  personal  ser- 
vice of  the  rule  was  dispensed  with. 

m  Anon.  2  Price,  4;  and  see  Poole  v. 
Sweeting,  1  Price,  N.  R.  171.  Engle- 
heart  v.  Morgan,  1  DowL  Rep.  422.  4 


Leg.  Obs.  283.  S.  C.  George*  ftp- 
ton,  6  Leg.  Obs.  124,  5.  per  Tov*to*J> 
Ridgway  v.  Baynton,  2  DowL  Rep  18* 
6  Leg.  Obs.  413.  S.  C. 

b  Moore  v.    Newbold,    1 1   Leg.  OJ* 
307. 

c  Re  Sandys,  1   DowL  Rep.  362./* 
Taunton ,  J. 

d  Dodd  v.  Drummond,  1  DovLRc*- 
381.  4  Leg.  Obs.  267.  S.  C.  per  T** 
ton,  J. ;  and  see  Smith  v.  Spun,  2  Do*** 
Rep.  231.  7  Leg.  Obs.  316,  17.  S.& 
Strutton  v.  Hawkes,  3  Dowl.  Rep*  *** 
Alanson  v.  Walker,  8  DowL  Rep.  ** 
per  Gurnet/,  B. 

e  Stout  v.  Smith,  1  DowL  Rep.  50&  5 
Leg.  Obs.  353.  S.  C.per  IMedakJ- 

{  Kent  v.  Jones,  3  DowL  Rep.  21&  9 
Leg.  Obs.  252.  S.  C. 

«  Fidlett  (or  Ticklett)  p.  Boftofc  * 
Dowl.  Rep.  282.  11  Leg.  Obs-in.*0, 

6  Tidd  Prac.  9  Ed.  72.  500. 

*  R.  M.  1  W.  IV.  rtg.  IL  J  ?•  ] 
Cromp.  &  J.  277.  1  Tyr.  Rep.  159. 
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sedings,  heretofore  served  on  the  sworn  or  side  clerks,  at  their  seats 
i  the  said  office  of  Pleas,  shall  hereafter  he  served  upon  the 
ttorney  or  mttorniea  of  the  adverse  party  or  parties,  by  delivering  the 
■me  to,  or  leaving  the  same  for  him,  in  the  manner  therein  men- 
iooed ;  and  that  henceforth  no  entry  of  any  notice  shall  be  required 
so  be  made  in  any  book,  to  be  kept  in  the  said  office  of  pleas,  as  hereto- 
fore." And,  by  another  rule  of  the  same  court  *,  "  in  all  cases  where 
I  defendant  shall  have  appeared  in  any  action  in  the  office  of  pleas, 
mi  in  cases  where  the  plaintiff  has  entered  an  appearance  therein 
wording  to  the  statute,  and  the  defendant  shall,  by  an  attorney  of 
thai  court,  have  given  notice  in  writing  to  the  attorney  for  the  plain- 
m%  or  his  agent,  of  his  being  authorized  to  act  as  attorney  for  such 
hfcndant,  all  proceedings,  notices,  and  summonses,  rules  and  orders, 
■ika,  according  to  the  practice  of  that  court,  were  theretofore  deli- 
vered by  the  sworn  or  side  clerks  of  the  other  party,  plaintiff  or 
Uendant,  may  be  delivered  to,  or  served  upon  the  attorney  or  attor- 
•ies  of  the  other  party,  plaintiff  or  defendant." 

In  the  King's  Bench  b,  and  Exchequer  c,  it  does  not  seem  to  have  On  service  of 
keo  formerly  necessary  to  shew  the  original  rule,  at  the  time  of  ser-   ^^  " g^ew**" 
lice,  except  in  cases  of  attachment.     In  the  Common  Pleas,  it  seems  original,  unless 
tint,  in  order  to  make  a  perfect  service  of  a  rule,  the  original  rule  cocg  of  ajuch- 


have  been  sworn  to  have  been  shewn  to  the  party,  at  the  time  of  ment* 
taring  the  copy d.     But,  by  a  general  rule  of  all  the  courts  *,  "  it 
ihall  not  be  necessary  to  the  regular  service  of  a  rule,  that  the  original 
Tile  should  be  shewn,  unless  sight  thereof  be  demanded,  except  in 
fees  of  attachment11 

When  a  rule  to  shew  cause  had  been  served,  it  was  formerly  usual  Enlarging  rule. 
o  give  notice  to  the  counsel  for  the  adverse  party,  of  an  intended 
(plication  to  the  court  for  enlarging  it ;  and,  in  the  Common  Pleas, 
he  court  would  not  have  enlarged  a  rule  for  shewing  cause,  unless 
iodce  had  been  given  of  motion  to  enlarge  the  rule,  and  affidavit 
Hide  of  such  notice f ;  but  no  notice  was  necessary,  when  the  rule 
bed  not  been  served :  And,  by  a  general  rule  of  all  the  courts  *,  "  a 

*  R.  M.  1   W.  IV.  reg.  II.  §  9.     1  •  R.  II.  2  W.  IV.  reg.l.  $  51.  3  Barn. 

Cromp.  &  J.  278.  1  Tyr.  Rep.  160,  61 .  &  Ad.  881.   8  Bing.  295.   2  Cromp.  &  J. 

fe  Bex  v.  Smithies,  3  Durnf.  &  E.  351.  192. 

fcflrfn  v.  Poultney,  6  Maule  &  S.  230.  f  N.  M.  2  Geo.  II.  C  P.  and  see  Anon. 

*  Ctt.  R.  466, 7.  (a.)  8.  C.  Cas.  Pr.  C.   P.  67.   Tidd  Prac.  9  Ed. 

'  Famatooe v.  Taylor,  2  Tounge&  J.  SO.  502, 3. 

1  Wye  «.  Wright,  Barnes,  403.    Pr.  «  R.  H.  2  W.  IV.  reg.  I.  §  97.    2 

%  264.  S.  C;  but  see  Holmes  v.  Sc-  Barn.  &  Ad.  389.  8  Bing.  303.  2  Cromp. 

■or,  4  Moore  &  P.  828.  7Bing.  162.S.C  &  J.  196. 
od  we  Tidd  Prac.  9  Ed.  480.  500. 
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Shewing  cause 
against  rule,  at 
chambers. 


rule  may  be  enlarged,  if  the  court  think  fit,  without,  notice."  In  the 
King's  Bench,  where  a  rule  was  enlarged  to  a  subsequent  term,  ta 
the  usual  terms  of  filing  the  affidavits  a  week  before  the  term,  the 
court  refused  to  hear  affidavits  filed  afterwards  a.  But  it  is  not  the 
practice  to  serve  enlarged  rules ;  because  both  parties  are  before  the 
court b.  And  it  does  not  appear  to  be  necessary  to  take  office  cojwi 
of  affidavits,  in  support  of  an  enlarged  rulec.  In  the  Exchequer, 
upon  an  enlarged  rule,  the  affidavits  must  be  filed  before  shewing 
cause,  although  it  be  not  so  expressed  in  the  rule  of  enlargement^ 
But,  in  that  court,  where  a  rule  was  enlarged  from  Trinity  to  Aftckad- 
mas  term,  affidavits  filed  a  week  before  the  latter  term,  were  boldei 
to  be  in  time  e. 

In  cases  of  executions,  and  other  matters  requiring  an  early  deci- 
sion, the  courts,  towards  the  end  of  the  term,  will  sometimes  grant t 
rule  nisi f,  or  enlarge  a  rule  previously  granted,  till  a  day  in  tmcatim; 
when  it  is  to  be  brought  on  before  a  judge  at  chambers  f.  And  whiff 
the  coroner  had  returned  cepi  corpora,  to  writs  of  attachment  agawt 
the  sheriff  of  Middlesex,  the  court  of  King's  Bench,  on  the  last  diy 
of  term,  granted  writs  of  habeas  corpora,  without  an  affidavit,  to  brat; 
up  the  bodies  of  the  sheriffs,  before  one  of  the  judges  at  cjiimben, 
to  answer  to  such  matters  as  should  be  there  alleged  against  theal 
So,  the  court  allowed  cause  to  be  shewn  at  chambers,  on  a  rule  to  at 
aside  an  attachment  for  nonpayment  of  costs,  pursuant  to  the  master's 
allocatur  h.  But  rules  for  judgment  as  in  case  of  a  nonsuit,  in  country 
causes,  should  be  applied  for  early  in  an  issuable  term,  in  order  that 
the  plaintiff  may  have  sufficient  time  to  shew  cause  in  the  same  term; 
or  the  court  will  enlarge  the  rule  till  the  next  term,  and  not  permit  the 
parties  to  discuss  it  at  chambers ! :  and  the  court  will  not,  at  the  close 
of  the  term,  grant  a  rule  nisi,  to  shew  cause  at  chambers,  when  the 
party  could  have  come  earlier  k.  The  practice  of  shewing  cause  at 
chambers  was  said,  in  the  latter  case,  to  be  quite  modern  :  And,  in d* 
Exchequer,  the  court,  on  a  motion  for  an  attachment  for  nonpay* 
ment  of  money,  refused  to  allow  cause  to  be  shewn  at  chambers, 


a  Turner  r.  Unwin,  1  liar.  &  W.  186. 
4  Dowl.  Kep.  16.  10  Leg.  Obs.  204. 
S.  C. 

b  Anon.  I  Smith  R.  199. 

e  Foy  v.  Pitt,  9  Leg.  Obs.  269. 

d  Barker  v.  Richardson,  1  Younge  &  J. 
362. 

e  Johnson  v.  Marriat,  2  Dowl.  Ren. 
343. 

1  For  the  form  of  a  rule  to  shew  cause 


before  a  judge  at  chambers,  see  Apjtfw- 

to  Tidd  Prac.  9  Ed.   Chap.  XIX.  J  & 

(a.)  14.  (a). 

«  Rex  t;.  Whaley,  1  Chit.  R.  249.  W 

Prac.  9  Ed.  314.481. 

h  Rex  v.  C.  D.  2  Chit.  Rep.  72* 
»  Picker  v.  Webster,   1   Cbrt  R  «* 

A 

and  see  id,  (a. )     George  v.  Ch*I*Din» 
Le^.  Obs.  475.  ;«r  Patteson,  J. 
k  Anon.  2  Chit.  R.  266. 
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though  it  was  at  die  end  of  the  term  •.  So,  where  the  sheriff  applies 
lithe  court  for  a  rule  under  the  interpleader  actb,  or  upon  a  motion 
to  discharge  a  debtor,  who  has  been  in  custody  twelve  months,  for  a 
4est  under  20/. c,  the  court,  it  has  been  said,  has  no  power  to  order 
<ssK  to  be  shewn  at  chambers :  And  they  would  not  allow  it  to  be 
ime  in  ejectment,  where  the  affidavit  of  service  of  the  declaration  was 
drftcrire*. 

Inks  of  court  are  not,  generally  speaking,  considered  as  records,  Rules  not  re. 
Hat  only  remembrances  of  the  proceedings  e ;  and  are  not  entered  co 
sjfsithe  rolls  of  the  court f :  But,  by  the  interpleader  act  *,  "  all  rules,  Entry  of,  on  re- 
•  triers,  matters  and  decisions,  to  be  made  and  done  in  pursuance  of  |?™H  by  inter" 
•tkt  act,  except  only  the  affidavits  to  be  filed,  may,  together  with  the 
'declaration  in  the  cause,  if  any,  be  entered  of  record,  with  a  note 
^•the  margin,  expressing  the  true  date  of  such  entry  ;  to  the  end 
*  that  the  same  may  be  evidence  in  future  times,  if  required,  and  to 
^secure  and  enforce  the  payment  of  costs,  directed  by  such  rule  or 
*anier ;  and  every  such  rule  or  order  so  entered,  shall  have  the  force   porce  ana  rf. 
tsad  effect  of  a  judgment,  except  only  as  to  becoming  a  charge  on  feet  of;  when 
Ptsrjr  lands,  tenements,  or  hereditaments." 

in  the  Common  Pleas  at  Lancaster,  by  the  late  act  for  improving  Enforcing  rules 
■* practice  and  proceedings  in  that  court b,  "  in  case  any  rule  of  the  ^9'  */ at 

court  of  Common  Pleas  at  Lancaster  cannot  be  enforced,  by 
of  the  non-residence  of  any  party  or  parties  within  the  juris- 
thereo£  it  shall  be  lawful,  upon  a  certificate  of  such  rule,  by 
!4ke  prothonotary  of  the  said  court,  and  an  affidavit  that  by  reason  of 

non-residence,  such  rule  cannot  be  enforced  as  aforesaid,  to  make 
rule  a  rule  of  any  one  of  the  said  courts  at  Westminster,  if 
court  shall  think  fit ;  whereupon  such  rule  shall  be  enforced, 
:m  a  rule  of  such  court."     And  there  is  a  similar  clause,  in  the  late  Of  Stannary 
m\  for  the  better  and  more  expeditious  administration  of  justice,  in  ™^  m  Corn" 
aa  Stannaries  of  Cornwall1. 


•  Fall  v.  Fall,  (or  Full  v.  Full,)  2  Dowl. 
Up,  88.  6  Leg.  Oba.  461.  S.  C. 

•  Sfcaw  v.  Roberta,  8  DowL  Rep.  25. 
Leg.  Oba.  444*  5.  S.  C. ;  but  see  Pow- 

a*»  Lock,  4Ner.  &  M.  858,  9.  perhd. 
Vwwri,  Cb.  J-  Beummv.  Croat,  4  Dowl. 
gf.  128.  Hafley  (or  Hams)  o.  Disney,  1 
wigesy  189.  8  Scott,  IBS.  S.  C.  contra. 

•  Jonea  r.  Fitzaddama,  8  DowL  Rep. 
J.  3TyT.  Rep.  904.  1  Crotnp.  &  M. 
*.  6  Leg.  Oba.  40&&C. 


d  Doe  d.  Williams  v.  Roe,  2  DowL  Rep. 
69.  per  Bayley,  B. 

e  Tidd  Prac.  9  Ed.  490. 

f  Wynne  v.  Wynne,  1  Wils.  85.  40. 
Lewis  v.  Morland,  2  Barn.  &  Aid.  56.61. 
Rex  v.  Bingham,  3  Younge  &  J.  101. 
106.  109.  112,  13,  14.  1  Cromp.  &  J. 
245.  S.  C.  in  Error. 

B  1  &  2  W.  IV.  c.  58.  §  7. 

h  4  &  5  W.  IV.  c.  62.  §  32. 

1  6  &  7  W.  IV.  c.  106.  §  12. 
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and  rule. 


How  it  differs. 


Authority  of 
judge  at  cham- 
bers. 


Judge's  orders 
made  in  term 
time,  before  re- 
cent alterations. 

On  behalf  of 
plaintiff. 


It  will  next  be  proper  to  consider  the  practice  by  summons  and 
order  at  a  judge's  chambers ;  and  in  what  manner  it  is  affected  by  recent 
statutes,  and  rules  of  court,  and  decisions  thereon.    This  practice 
seems-  to  have  arisen,  partly  from  the  overflowing  of  the  business  of 
the  courts  in  term  time,  and  partly  from  the  necessity  of  certain  pro- 
ceedings being  had  in  vacation,  when  the  courts  are  not  sitting ;  sod 
although  extremely  burdensome  to  the  judges,  yet  it  manifestly  tendi 
to  the  advantage  of  the  suitor,  the  ease  of  the  practitioner,  and  the 
general  advancement  of  justice,  by  preventing  the  expense,  trouble 
and  delay,  which  must  ensue,  if  an  application  to  the  courts  were  ■ 
all  cases  necessary  *. 

The  practice  we  are  now  speaking  of,  is  in  many  respects  analogous 
to  the  proceedings  in  court,  by  motion  and  rule :  the  application  to  tie 
judge  at  chambers,  for  a  summons,  answering  to  the  motion  for  a  nk 
of  court ;  the  summons,  when  granted,  to  a  rule  nisi;  and  the  order  of 
the  judge,  to  a  rule  absolute :  But  there  are  some  distinctions  de- 
serving notice,  between  these  different  modes  of  proceeding;  for  be- 
sides that  the  business  done  by  a  judge  at  chambers  is  in  general  of 
minor  importance  to  that  which  is  transacted  in  court,  the  summons* 
taken  out  by  the  parties,  their  attornies  <jr  agents,  but  the  motion  fa 
a  rule  is  made  by  counsel.  An  affidavit  also  is  in  general  required  to 
support  a  motion  for  a  rule  of  court ;  but  it  is  seldom  necessary,  * 
applying  for  a  judge's  order  b;  and  rules  of  court  are  only  granted  in  (era 
time,  but  summonses  and  orders  are  also  granted  in  vacation :  And 
indeed,  the  business  at  chambers  is,  for  obvious  reasons,  more  con- 
siderable in  vacation,  than  in  term  time0. 

The  authority  of  a  judge  at  chambers,  to  make  orders  in  the  various 
cases  which  are  brought  before  him,  is,  when  considered  upon  princi- 
ple, the  authority  of  the  court  itself d:  and  these  orders  are  made  in 
term  time,  or  vacation.  The  orders  commonly  made  at  a  judge'5 
chambers  in  term  time,  before  the  alterations  by  recent  statutes  and 
rules  of  court,  were,  on  behalf  of  the  plaintiff,  for  admitting  him  to  «* 
by  prochein  ami,  when  an  infant,  in  the  Common  Pleas  e,  or  is  fit** 
pauperis  y  when  a  pauper  f;  for  holding  the  defendant  to  special  bailtf 
trover  or  detinue  *,  or  other  action  for  general  damages h,  or  on  »° 


*  Per  Ld.  Mansfield,  Ch.  J.  in  Rex  v. 
Wilkes,  4  Bur.  2569;  and  seeTidd  Prac. 

9  Ed.  509. 

b  Joseph  v.  Perry,  S  Dowl.  Rep.  699. 

10  Leg.  Obs.  255.  S.  C. 

e  Rex  v.  Wilkes,  4  Bur.  2567. 

*  Per  Txndal,  Ch.  J.  in  Doe  d  Prci- 


cott  v.  Roe,  9  Bing.  105.  2Mooce*& 
]  19.  1  Dowl.  Rep.  274.  S.  C. 

e  Tidd  Prac.  9  Ed.  100.  Anl£,fc$ 

f  Id.  97,  8. 

1  Ia\  172.  186,  7. 

h  Id.  166. 
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Idavit  made  abroad*;  to  charge  a  person  in  custody,  on  a  criminal 
count,  in  a  civil  action  b ;  to  amend  the  declaration  c,  or  particulars  of 
e  plaintiff's  demand  d ;  or  for  particulars,  or  further  particulars,  of 
e  defendant's  set  off6,  &c.    On  behalf  of  the  defendant,  they  were  On  behalf  of  oV 
r  admitting  him,  when  an  infant,  to  defend  by  guardian  f;  for  stay- 
ig  proceedings  on  the  bail  bond  *,  or  on  payment  of  debt  and  costs  h  ; 
>r  discharging  a  prisoner,  when  in  custody  of  the  marshal,  or,  if  in  cus- 
ody  of  the  warden,  or  sheriff,  &c.  for  a  supersedeas  for  his  discharge, 
or  not  declaring,  or  for  not  proceeding  to  final  judgment  or  execution, 
a  due  time ! ;  for  time  to  plead,  or  rejoin k,  &c. ;  for  a  copy  of  the 
igreement  on  which  the  action  is  brought 1 ;  or  to  produce  the  same 
before  commissioners  of  the  stamp  office,  to  be  stamped  m ;  or  for  pro- 
ducing papers  to  the  underwriters,  in  actions  upon  policies  of  assurance  n ; 
or  t  copy  of  a  deed,  &c.  to  the  grantor  of  an  annuity  ° ;  for  further 
particulars  of  the  plaintiff's  demand  p ;  to  amend  particulars  of  de- 
fendant's set  off  * ;  for  consolidating  actions,  in  the  Common  Pleas r ; 
to  plead  several  matters  * ;  or  for  amending  a  plea,  or  rejoinder  *,  &c. 
And,  on  behalf  of  either  party,  they  were  for  changing  an  attorney  u ;  or  On  behalf  of 
fa  the  delivery  and  taxation  of  his  bill  of  costs2 ;  for  a  good  jury,  on  Cl       *****' 
toe  execution  of  a  writ  of  inquiry  ? ;  or,  by  consent,  for  an  order  of  By  content, 
reference  to  arbitration  s,  to  enlarge  the  time  for  making  an  award  *, 
or  examine  witnesses  upon  interrogatories  f .  In  ejectment,  they  are,  on  In  ejectment 
Waif  of  the  plaintiff,  to  amend  the  declaration  J,  or  notice  to  appear  J ; 
w,  on  behalf  of  the  defendant,  for  particulars  of  the  premises  ||,  or 
breaches  of  covenant  %  for  which  the  action  is  brought.    Matters  of 

'  Tidd  Prac.  9  Ed.  166.  n  Tidd  Prac.  9  Ed.  591. 

1  ft  845.  •  Id.  ib. 

1  ft  697.  p  Id.  596.  598. 

*  Id.  599.  4  Id.  598,  9. 

*  ft  596,  9.  'id.  615. 

'  ft  100.  '  Id.  486. 510.  658.     R.T.1W,  IV. 

1  ft  80S.     Hughes  v.  Brand,  2  DowL  reg.  ix.  7  Bing.  784,  5. 
**  181.  *  Tidd  Prac.  9  Ed.  697. 

*  IVdd  Prac  9  Ed.  540.  °  Id.  94. 

1  ft  868,  9.  x  Id.  825.  Bassett  v.  Giblett,  2  DowL 

*  ft  469.  Rep.  650.   8  Leg.  Ob*.  491.  S.  C.  per 
1  ft  590.     Neale  v.  Swind,  2  Cromp.       Parke,  B. 

J.  278.  2  Tyr.  Rep.  818.  1  DowL  Rep.  y  Tidd  Prac.  9  Ed.  484.  486. 576.  787. 

14&G   Read  (or  Reid)  v.  Coleman,  2  R.H.2  W.  IV.  reg.  I.  §  101. 8  Bing.  804. 

»*L  Rep.  954.    2  Cromp.  &  M.  456.  *  Tidd  Prac  9  Ed.  485. 819. 

*>r.  Rep.  274.  8.  C.  •  Id.  485.  826,  7. 

*  Tidd  Prac.  9  Ed.  487. 590.  Vaughan  f  Id.  485. 810. 

Prevent,  2  DowL  Rep.  299.   Wright  v.  \  Id.  1206, 7. 

**  8  Leg.  Out.  491.  (a.)  per  Parke,  |  Id.  1231. 

1  Id.  600. 1281,  2. 
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Against  attor- 
nies. 


In  vacation. 


Judge's  order 
for  drawing  up 
rule  in. 


complaint  against  attornies,  are  also  frequently  heard  before  judges  it 
chambers  * ;  and  a  judge  at  chambers  has  power  to  make  an  order  od 
an  attorney  in  a  cause,  to  pay  money  b :  but  unless  there  is  a  cause  in 
court,  an  application  cannot  be  made  at  chambers  against  an  attorney*. 
And  a  judge  at  chambers  will  not  interfere,  when  a  statute  directs  the 
application  to  be  made  to  the  court d. 

In  addition  to  the  orders  which  may  be  made  in  term  time,  sone 
things  are  allowed  to  be  done  by  a  judge  at  chambers  in  tacatiot, 
which  in  term  time  must  be  moved  in  court ;  as,  on  behalf  of  thepUhh 
t\fft  to  issue  a  writ  of  distringas  e;  for  entering  up  judgment  on  a 
warrant  of  attorney,  above  one  and  under  ten  years  old  f ;  and,  on  be- 
half of  the  defendant,  to  discharge  him  out  of  custody,  on  enteriif  i 
common  appearance,  if  there  be  no  affidavit  to  hold  to  bail,  or  the  if* 
davit  be  defective,  or  not  duly  filed  *,  &c;  to  put  off  the  trial,  for  tie 
absence  of  a  material  witness  h ;  for  setting  aside  an  irregular  jadff- 
ment,  signed  in  vacation i ;  or  discharging  persons  under  writs  of  ex- 
ecution, when  improperly  taken  out k.  And  though  a  judge  at  cbm- 
bers  will  not,  in  general,  set  aside  an  execution,  or  other  act  of  the 
court,  yet,  where  the  justice  of  the  case  requires  it,  he  will  stay  the 
proceedings  thereon  in  vacation,  to  give  the  party  an  opportunity  of 
applying  to  the  court  in  the  ensuing  term K 

When  a  rule  is  drawn  up  in  term  time,  as  a  matter  of  course,  on  a 
motion  paper  signed  by  counsel,  as  to  change  the  venue10,  or  Art 
special  juryn,  &c.  a  judge's  order,  or  fiat  °,  may  be  had  in  the  first 
instance,  for  the  clerk  of  the  rules  in  the  King's  Bench  or  Exchequer, 


*  Ex  parte  Townley,  3  Dowl.  Rep.  89. 
And  for  these  and  other  matters  relating  to 
the  practice  by  summons  and  order  at  a 
judge's  chambers,  and  the  proceedings 
thereon,  see  Bagley's  Practice,  Chap.  I. 
Ac. 

b  Wilson  v.  Northop,  2  Cromp.  M.  & 
R.  326 ;  and  see  Same  v.  Same,  4  Dowl. 
Rep.  441.  12  Leg.  Obs.  75.  S.  C. 

'  Ex  parte  Higgs,  1  Dowl.  Rep.  495. 
Ex  parte  James,  5  Leg.  Obs.  158.  S.  C. 
per  IJttledale,  J. 

d  Ante,  249.  Post,  Chap.  XLI. 

e  Ante,  77. 

*  Tidd  Prac.  9  Ed.  553.  R.  H.  2  W. 
IV.  reg.  I.  §  73.  8  Bing.  299. 

g  Tidd  Prac.  9  Ed.  188,  9. 
h  Id.  772.     Paine  v.   Bustin,  I  Stark. 
Xu  Pri.  74, 5.     Atkinson  v.  Dickinson,  3 


Campb.  41,  2.  Buxton  v.  Lwtos,  * 
Campb.  163. 

1  Tidd  Prac.  9  Ed.  567,8.  $**• 
Prescott  v.  Roe,  9  Bing.  104.  2  Mwwei 
S.  119.  1  Dowl.  Rep.  274.  S.C;^ 
see  Hargrave  0.  Holden,  8  DowL  Bfy  ^ 

k  Doe  d.  Prescott  v.  Roe,  9  Bing-  !•*■ 
2  Moore  &  S.  119.  1  DowL  Rep.  *?*• 
S.  C. 

1  Tidd  Prac.  9  Ed.  5 11 .  Spicer  i.Td4 
2  Cromp.  &  J.  165.  2  Tyr.  Rep.  17*  ' 
Dowl.  Rep.  306.  S.  C 

m  Tidd  Prac.  9  Ed.  486.  510100*  1* 

a  Id.  486.  510.  792. 

0  For  the  form  of  a  judge's  order,  */* 
for  drawing  up  a  rule  in  vacation  ** 
Append,  to  Tidd  Prac.  9  Ed.  Q»r  V* 
§  19.  Chap.  XII.  §38. 
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in  die  Common  Pleas,  to  draw  it  up  in  vacation,  on 
ring  a  motion  paper  so  signed.     And  it  seems  that  a  judge's 
nay  be  obtained,  in  like  manner,  for  drawing  up  a  rule  in  vaca- 
>  refer  it  to  the  master  or  prothonotary,  to  compute  principal 
terest  on  bills  of  exchange,  or  promissory  notes  a,  &c. :  and, 
Common  Pleas,  a  rule  absolute  may  be  drawn  up  for  that  pur- 
uring  term,  on  the  order  of  a  judge  dated  in  vacation  b.     The 
e  of  shewing  cause  at  a  judge's  chambers  in  vacation,  against  a 
*  court  obtained  in  term  time,  has  been  already  considered  c. 
making  the  above  orders,  the  authority  of  the  judges  was  for-  On  circuits. 
xmfined  to  actions,  or  prosecutions,  depending  in  their  respective 
;  which  occasioned  great  inconvenience,  particularly  when  die 
were  on  their  circuits.     To  remedy  this  inconvenience,  it  was 
1  by  the  statute  1  Geo.  IV.  o.  55  d.  that  "  it  should  and  might 
wful  for  the  justices  of  the  courts  of  King's  Bench  and  Common 
i,  and  the  barons  of  the  Exchequer  at  Westminster,  arid  the  jus- 
of  Chester,  during  their  respective  circuits,  for  taking  the  assizes, 
ant  such  and  the  like  summonses,  and  make  such  and  the  like 
re,  in  all  actions  and  prosecutions  depending  in  amy  of  his  ma- 
's courts  of  record  at  Westminster,  in  which  the  issue,  if 
ght  to  trial  would  be  to  be  tried,  upon  such  their  respective 
its,  as  if  such  justices  of  the  courts  of  King's  Bench,  &c. 
respectively  judges  of  the  court  in  which  such  actions  or  pro- 
ions  are  pending,  although  such  respective  justices  may  not  be 
»  of  the  court  in  which  such  actions  or  prosecutions  are  de- 
ing :  And,  for  the  purposes  of  this  act,  the  counties  palatine  of  In  county  pala- 
aster,  Durham,  and  Chester,  shall  be  taken  to  be  counties  on 
circuits  of  the  respective  justices  of  the  courts   of  King's 
h,  &c." 

jord   Tentcrderis  act6,  the  judge  at  nisi  prkts  is  authorized  to  At  nisi  jmus. 
the  record  at  the  trial,  in  cases  where  any  variance  appears  B^  ^  Tenier- 

J  rr  den's  act,  &c. 

n  written  or  printed  evidence  and  the  record ;  or,  by  the  law 
nent  act f,  where  there  is  any  variance  between  the  proof  and 
rital  or  setting  forth  on  the  record,  of  any  contract,  &c.  in  any 
lar  not  material  to  the  merits  of  the  case,  and  by  which  the  op- 
party  cannot  have  been  prejudiced.  By  the  speedy  judg-  By  speedy 
nd  execution  act*,  a  judge's  order  may  be  obtained  for  stay-  ixSton  act. 
Igment  on  return  of  a  writ  of  inquiry,  executed  pursuant  to 


I  Prac.  9  Ed.  486.  61 1.570. 
ne  9.  Stone,  4  Moore  &  S.  584. 
^248. 


e  9  Geo.  IV.  c.  15. 

'  S&4W.  IV.c.42.$23. 

«1  W.IV.c.  7.J  1. 
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that  act,  until  a  day  to  be  named  in  such  order.  And  there  it  t 
similar  provision  in  the  law  amendment  act,  5  &  4  W.  IV.  a  42. }  18., 
for  staying  judgment,  or  execution,  on  the  return  of  writs  of  inquiry, 
for  assessing  damages  on  the  statute  8  &  9W,  III.  c.  11.  $8*  or 
writs  of  trial. 

By  a  rule  of  court  made  by  all  the  judges,  in  pursuance  of  the  power 
given  them  by  the  administration  of  justice  act*,  "  there  shall  be  bo 
rule  for  the  sheriff  to  return  a  good  jury $  upon  a  writ  of  inquiry ;  tat 
an  order  shall  be  made  by  a  judge  on  summons  for  that  purpose:" 
And  the  rule  to  plead  several  matters,  or  make  several  avowries 
or  cognisances,  which  will  be  more  fully  stated  in  a  subsequent  cbp- 
ter  b,  may,  we  have  seen  c  except  in  certain  cases,  be  drawn  up  oil 
judge's  order  d,  to  be  made  upon  a  summons  °,  accompanied  by  a  short 
abstract  or  statement  of  the  intended  pleas,  avowries  or  cognizant*': 
Also,  by  rules  of  court  founded  on  the  law  amendment  acts,  a  judges 
authorized  to  make  an  order  for  striking  out  unnecessary  coasts, 
pleas,  avowries  or  cognizances  h,  and  touching  the  admission  of  writ- 
ten or  printed  documents  at  the  trial  *• 

It  was  formerly  usual  for  the  judges  to  attend,  for  transacting  few- 
ness at  chambers,  in  the  evening,  during  term :  but  it  is  now  the  prac- 
tice/in consequence  of  subsequent  regulations k,  for  one  of  the 
judges  to  attend  daily  at  chambers  during  tome,  from  half  an  hear 
after  three  till  Jive  o'clock  in  the  afternoon;  and  in  vacation,  they 
usually  attend  from  eleven  to  one  o'clock. 

A  summons,  when  necessary,  is  taken  out  by  the  attorney  or  agent 
of  the  party  who  seeks  to  obtain  the  order ;  and  may  be  had,  tf  * 
matter  of  course,  on  application  at  the  judge's  chambers.  Bat  the 
order  of  a  judge  is  sometimes  granted,  without  any  previous  nun* 
mons ;  as  to  hold  the  defendant  to  bail  in  trover  or  detinue1,  &&  to 
issue  a  writ  of  distringas  in  vacation™,  or  to  charge  a  prisoner  in  custody 
on  a  criminal  account,  with  a  civil  action11,  &c.  In  these  cases,  th* 
order  is  necessarily  ex  parte ;  there  being  no  one  before  the  court* 
upon  whom  the  summons,  if  issued,  could  be  served.     But  in  genera* 


»  R.  H.  2  W.  I V.  reg.  I.  §  101. 

b  Pott,  Chap.  XXVII. 

c  Jnte,  238. 

6  Append,  to  Tidd  Sup.  1832.  p.  115. 

e  Id.  114, 

'  Id.  ib. 

>3&4W.  IV.c.42.  §  1.15. 

*  R.  PL  Gen.  H.  4  W.  IV.  reg.  6.  5 
Barn.  &  Ad.  Append,  iv.  10  Bing.  466. 
2  Cromp.  &  M.  15. 


■  R.  Pr.  H.  4  W.IV.  wg.20.  *Bn* 
&  Ad.    Append,  xvii.   10  Bing.  &• 
Cromp.  &  M.  6,  7. 

k  Notice,  M.  8  Geo.  IV.  C  ?•  * 
Excheq.  7  Moore,  460.  11  Pri*^' 
and  see  5  Barn.  &  Aid.  217. 

i  Tidd  Prac.  9.  Ed.  171,2. 

m  Ante,  74. 

■  Tidd  Prac.  9  Ed.  345. 
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an  order  is  preceded  by  a  summons,  for  the  attendance  of  the  attorney 
or  agent  of  the  opposite  party,  before  a  judge  at  chambers,  to  shew 
erase  against  it.    A  judge's  order  is  in  some  cases  drawn  up,  in  de-  When  drawn  up 
fink  of  appearance,  on  the  Jfrtf  summons  ;  as  for  a  supersedeas  to  dis-  °£^0<£J^°T* 
charge  the  defendant  out  of  custody,  in  the  King's  Bench,  for  not  de- 
daring  against  him  in  due  time.     In  general,  however,  there  must 
\ Ameriy  have  been  three  summonses,  and  an  affidavit  of  attendance 
i,  before  the  judge  would  make  an  order  for  non-attendance  •. 
by  a  general  rule  of  all  the  courts  b,  "  it  shall  not  be  necessary  to 
more  than  two  summonses,  for  attendance  before  a  judge,  upon 
tame  matter ;  and  the  party  taking  out  such  summonses  shall  be  en- 
to  an  order,  on  the  return  of  the  second  summons,  unless  cause 
shewn  to  the   contrary."0      By  a  subsequent  rule  of  all  the 
d,  M  the  order  of  a  judge  for  the  discharge  of  a  prisoner,  on 
ground  of  a  plaintiff's  neglect  to  declare,  or  proceed  to  trial  or 
judgment,  or  execution,  in  due  time,  may,  we  have  seen  •,  be  ob- 
at  the  return  of  one  summons,  served  two  days  before  it  is  re- 
tainable ;  such  order,  in  town  causes,  being  absolute,  and  in  country 
unless  cause  shall  be  shewn  within  four  days,  or  within  such 
time  as  the  judge  shall  direct."     And,  by  another  rule  of  all 
courts  f,  "  an  order  to  deliver,  or  tax,  an  attorney's  bill  may  be 
at  the  return  of  one  summons,  the  same  having  been  served  two 
before  it  is  returnable." 
The  summons  being  taken  out,  a  copy  of  it  should  be  regularly  served,  Service  of  sum- 
klike  manner  as  a  rule  nwt«,  on  the  attorney  or  agent  required  to  shew  jf^S^J!,  J^ 
se  against  it ;  and  when  taken  out  for  time,  or  further  time,  to  plead,  itay  of  proceed- 
imade  returnable  before  the  expiration  of  the  time  for  pleading,  it  is  mgf* 
istay  of  proceedings,  pending  the  application ;  but  it  is  otherwise  when 
out,  or  made  returnable,  after  the  expiration  of  the  time  for  plead- 
h      In  the  latter  case,  the  plaintiff  is  at  liberty  to  sign  judgment 
the  summons  is  returnable ' ;  but  if  he  neglect  to  do  so,  he 


•  TSdd  Prae.  9  Ed.  511. 

•  R.T.1W.  IV. ng.  V.  2  Barn.  A 
At  TBS.  7  Fing.  784.    1  Cromp.  A  J. 

491. 

•  For  the  form  of  anq/JWowfof  lenrice 
«f  two  mmumute%  and  non-attendance 
tjhtreon,  see  Append,  to  TWd  Sty.  1888. 
p.  118. 

•  R.E8W.  IV. rtg.  1.  $ 89.  SBarn. 
&  Ad.  587,  8.  8  Bog.  SOS.  S  Cromp. 
A  J.  194. 

•  Ante,  190. 


*  R.  H.  2  W.  IV.  rtg.  I.  §  91.  3 
Barn.  A  Ad.  888.  8  Fing.  80S,  8.  2 
Cromp.  &  J.  194. 

1  Ante,  246,  6. 

»  Tidd  Proc  9  Ed.  470.  (d);  and  aee 
Knowlea  v.  VaOance,  1  Gale,  16.  Roberts 
e.  Cuttffl,  4  Dowl.  Rep.  204.  10  Leg. 
Obs.380.  8.  a 

1  Calzee.  Ld.  Lyttelton,  2  Blac.  Rep. 
964;  and  aee  Morris  t>.  Hunt,  1  Chit.  R. 
97.  2  Barn.  A  Aid.  866.  &  C.  Bantett 
v.  Newton,  1  Chit.  R.  689. 
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cannot  afterwards  sign  judgment  * ;  it  being  a  rule,  that  if  the  sum- 
mons be  returnable  before  judgment  signed,  it  prevents  the  plaintiff 
from  afterwards  signing  it b.  When  the  object  of  the  summons  is  col- 
lateral to  the  time  for  pleading c,  as  to  discharge  the  defendant  out 
of  custody  on  filing  common  bail,  it  will  not,  in  general,  operate  as  a 
stay  of  proceedings. 

The  attorney  or  agent  required  to  shew  cause,  on  being  served  with 
a  copy  of  the  summons,  either  indorses  his  consent  to  an  order  being 
made  upon  it,  attends  the  judge,  or  makes  default.  In  the  latter  cue, 
the  attorney  or  agent  for  the  opposite  party,  after  waiting  half  an 
hour*,  should  take  out  a  second  summons,  (if  necessary,)  whkk 
should  be  served  and  attended,  in  like  manner  as  the  first ;  and  if  de- 
fault be  made  upon  two  summonses  e,  the  judge,  on  affidavit  thereof, 
will  make  an  order  ex  parte :  but  if  either  of  the  summonses  be  at- 
tended, the  judge  will  make  an  order  upon,  or  discharge  it,  as  he  sees 
cause.  And  where  a  judge  has,  upon  hearing  a  party  on  summon, 
refused  an  order,  an  appeal  can  only  be  made  to  the  court  *. 

It  was  formerly  holden,  in  the  King's  Bench,  that  a  judge  at  cham- 
bers had  no  power  to  award  costs  on  summonses  h ;  and  this  point w* 
afterwards  admitted  by  counsel,  in  a  case  in  the  Exchequer1:  tat 
there  is  an  express  decision  to  the  contrary,  in  the  Common  Pkaik* 
And  it  was  at  length  resolved  by  all  the  judges,  that  a  single  judge  at 
chambers  has  power  to  give  costs  upon  a  summons 1 ;  but  they  aha, 
at  the  same  time,  resolved  not  to  exercise  this  power,  in  any  but  ex- 
treme cases  m.     Where  the  plaintiff  signed  an  irregular  judgment,  and 


*  Morris  v.  Hunt,  2  Barn.  &  Aid.  355. 
1  ChiU  R.  9S.  S.  C. 

b  Same  v.  Same,  1  Chit.  It.  96,  7.  per 
Bayley,  J.  Redford  v.  Edie,  6  Taunt. 
240.  accord.  ;  and  see  Wells  i>.  Secret,  2 
Dowl.  Rep.  447.  8  Leg.  Obs.  178.  S.  C. 

c  Anon.  j>er  Cur.  M.  28  Geo.  III.  K.  B. 

d  R.  T.35  Geo.  III.  K.  B.  6  Durnf. 
&  E.  402.  R.  E.  23  Geo.  III.  C.  P.  Imp. 
C.  P.  7  Ed.  233. 676 ;  and  see  Tidd  Prac. 
9  Ed.  470. 

c  R.  T.  1  W.  IV.  reg.  V.  2  Barn.  & 
Ad.  789.     7  Bing.  784. 

f  For  the  form  of  this  affidavit,  see  Ap- 
pend, to  Tidd  Sup.  1832,  p.  112. 

g  Wright  v.  Stevenson,  5  Taunt.  850. 
Thorpe  v.  Beer,  1  Chit  Rep.  124.  Id.  246. 

(a.) 

h  Read  v.  Lee,  2  Barn.  &  Ad.   415. 


Anon.  1  Dowl.  Rep.  52.  2  Leg.  0t*.«>- 
S.C. 

1  Spicer  r.Todd,  2  Cramp.  &  J.  165.  « 
Tyr.  Rep.  172.  1  Dowl.  Rep.  306.  S.  C 

k  Doe  d.  Prescott  v.  Roe,  2  Moo** 
S.  1 19.  9  Bing.  104.  1  DowL  Rep.  #*• 
S.  C. ;  and  see  Foster  (or  Forster)  r. 
Burton,  3  Tyr.  Rep.  388.  1  DowL  fep- 
683.  5  Leg.  Obs.  513, 14.  S.  C  Hug^ 
v.  Brand,  2  Dowl.  Rep.  131.  Excheq. 

1  In  h  Bridge  &  Wright,  4  Nev.  &  * 

5.  2  Ad.  &  E.  48.  S.  C. ;  and  see  Spic* 
v.  Todd,  2  Cromp.  &  J.  165.  2  T>  R^ 
172.  1  Dowl.  Rep.  306.  S.  C.  Hanjr** 
v.  Holden,  3  Dowl.  Rep.  176. 

m  In  re  Bridge  &  Wright,  4  Nev.  &  * 

6.  2  Ad.  &  E.  48.  S.  C  Sheriff  p.  &+ 
ley,  5  Nev.  &  M.  491.  1  Har.  &W.5^ 
S.  C.  Doe  d.  Prescott  v.  Roe,  2  Mootf* 
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►n  the  defendant  taking  out  a  summons  to  set  it  aside,  he  informed  the 
lefendant  that  the  judgment  was  withdrawn,  the  court  held  that  the 
kfendant  had  no  right  to  get  an  order  drawn  up  for  setting  aside  the 
judgment  with  costs;  and  therefore  that  he  was  liable  to  pay  the 
expense  of  it*.  And  where  a  judgment  was  set  aside  for  irregu- 
larity, on  a  summons  before  a  judge  at  chambers,  and  no  order  was 
Bade  as  to  costs,  the  court  refused  to  order  the  payment  of  costs 
'of  setting  aside  the  judgment,  and  discharged  a  rule  obtained  for 
tkat  purpose,  with  costs  b.  It  is  not  usual  for  the  judges  to  give  costs 
at  chambers,  on  the  discharge  of  a  summons  c :  but  where  an  action 
if  debt  having  been  settled,  a  summons  was  afterwards  taken  out  by 
Ae  defendant,  to  set  aside  the  proceedings  on  the  ground  of  irregu- 
larity, which  was  dismissed,  a  rule  was  granted  to  shew  cause,  why 
Ae  costs  of  attending  to  set  aside  the  summons  should  not  be  paid  c. 
'1W  court  of  Common  Pleas,  in  a  late  cased,  set  aside  a  judge's 
tlller  for  better  particulars  of  set  off,  on  the  ground  that  the  plaintiffs 
'attorney's  clerk  had,  without  authority,  altered  the  date  of  the  jurat 
^tf  the  affidavit  on  which  the  order  had  been  obtained  :  Also,  upon 
getting  aside  an  irregular  judgment  of  non  pros,  they  imposed  the  con- 
Won  of  payment  of  costs  by  the  plaintiff's  attorney,  on  the  ground 
fllai  his  clerk  had,  without  authority,  although  without  any  sinister 
Votive,  inserted  the  word  peremptory  in  the  judge's  summons  for  an  at- 
Hrlance  at  his  chambers  on  the  subject d ;  and  the  practice  of  such  unau- 
thorized interpolations  of  the  acts  of  the  court  was  severely  censured  d. 
The  order  of  a  judge  is  absolute,  or  conditional  on  payment  of 


•,  &c.     But  though  a  judge  at  chambers  may  make  an  order  for  Judge's  order 
ataying  the  proceedings  on  payment  of  debt  and  costs,  he  cannot  diUonal.  " 
atder  payment  by  instalments ;  nor  give  the  defendant  more  time,  than 
Job  would  have  had  by  law  f.     The  order  of  a  judge  for  time,  or  further 

to  plead,  and  other  serviceable  orders,  whether  by  consent  or  other-  Mutt  be  drawn 
should  be  regularly  drawn  up  and  served :  it  being  a  rule,  in  up,a 
•\e  King's  Bench*,  that  "  no  summons  for  further  time  to  plead, 
tofty,  or  rejoin,  or  summons  for  further  particulars  of  the  plain- 


lll9.  9Bing.  104.    J  Dowl  Rep.  874. 

A  C*r*r  Tbulal,  Cb,  J.  Sheriff*.  Gresley, 

Mfcv.ftM.491.  lHar.&W.688.  S.C. 

'  Hargrate  v.  Holders  DowL  Rep.  1 76. 

*  Dtrrv.  Brown,  1  Blag.  N.  R.  460. 
18010,984,  1  Hodges,  88.  S.  C. 

'  Ttoroeroft*  DelBa,  1 1  Leg.  Oba.  861. 

*  Ffanerty  *.  Smith,  1  Bing.  N.  R. 
Cafe  I  Hedges,  168.  1  Scott,  74S.  S.  C 

*  Robertson  *.  Barker,  8  DoxvL  Rep. 


39,  40.    Turner  v.  Gill,  S  Dowl.  Rep.  SO. 
9  Leg.  Obs.  881.  S.  C. 

f  Kirby  ».  Ellier  (or  Ellison),  4  Tyr. 
Rep.  889.  8  Cromp.  &  M.  315.  8  Dowl. 
Rep.  819.  S.  C. 

g  R.  H.  59  Geo.  III.  K.  B. ;  and  see 
Sedgewick  t>.  Allerton,  7  East,  548. 1  Chit. 
R.  647.  (a.)  Charge  v.  Farhall,  4  Barn. 
&  C.  865.  7  Dowl.  &  R.  488.  S.  C. 
Anon.  4  Leg.  Obs.  184.  per  Taunton,  J. 
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tifPs  demand,  defendant's  set  off,  or  other  particular,  be  granted,  in 
any  action  depending  in  that  court,  unless  the  last  previous  order  for 
time,  further  time,  or  particulars  respectively,  be  first  drawn  up,  and 
such  order  produced  at  the  time  of  applying  for  any  such  summons.* 
And,  in  the  Common  Pleas,  a  consent  indorsed  on  a  judge's  summooi, 
is  not  binding  on  either  party,  unless  the  order  be  drawn  up  tad 
served  pursuant  thereto  a.    In  that  court  also,  if  a  summons  be  tabs 
out  for  time  to  plead,  and  the  defendant's  attorney  do  not  attend,  tke 
plaintiff  must  get  the  summons  discharged,  before  he  can  sign  judg- 
mentb  ;  but  it  is  said  to  be  otherwise  in  the  King's  Bench  c.    Wheat 
upon  a  summons  attended  at  a  judge's  chambers,  the  judge  iodond 
a  minute  of  an  order,  it  is  at  the  option  of  the  party  by  whom  tbt 
summons  was  taken  out,  to  have  an  order  drawn  up  in  pnrsuaaessf 
such  minute,  or  not d.     If  he  do  not  draw  it  up,  and  the  party  sob> 
moned  considers  that  the  order  pronounced  is  in  his  favour,  he  thosU 
take  out  a  cross  summons,  for  the  purpose  of  obtaining  a  srab 
order  d.    And  if  parties,  being  before  a  judge  at  chambers,  go  by  cos- 
sent  into  matter  not  within  the  summons,  and  the  judge  make  a  010* 
of  an  order,  the  party  in  whose  favour  such  minute  is  made,  k,  't 
seems,  entitled  to  draw  up  an  order  accordingly  d.  A  recital  of  fccM 
a  judge's  order  is  not  evidence  of  them,  so  as  to  admit  the  trmtksf 
the  facts,  on  a  demurrer  to  a  pleading,  in  which  the  order  is  sctosft 
If  the  order  of  a  judge  be  acquiesced  under,  it  is  as  valid  as  any** 
of  the  court f :  and,  in  the  King's  Bench,  a  judge's  order  for  a  pri- 
soner's discharge  under  the  Lords'  act,  made  out  of  term,  has  been 
held  to  be  final g.   So,  the  decision  of  a  judge  of  assize,  in  remand* 
ing  a  prisoner  under  that  act  is  final,  up  to  the  time  of  remanding  *: 
The  decision  of  a  judge  at  chambers,  as  to  amendments  of  pleading* 
within  the  limits  of  his  discretionary  power  over  such  amendments, 
will  not  be  interfered  with  by  the  court"1.      And  the  court  in  h& 

Wilkes,  4  Bur.  2669.  Wood**** 
]  Taunt  47;  and  see  Wentworta  9.  B* 
len,  9  Barn.  &  C  840.  849,  && 


*  Joddrelv. 
b  Rivers    ti 


,  4  TaunL  253. 

Plumlee,  Barnes,  240. 
Browne  v.  Godfrey,  id.  255.  Cas.  Pr.  C.  P. 
144.  S.  C. 

e  Imp.  C.  P.  7  Ed.  238.;  and  see 
Edensor  v.  Hoffman,  2  Cromp.  &  J.  1 40. 
1  Price,  N.  R.  175.  1  Dowl.  Rep.  804. 
S.  C  Excheq. 

d  Macdougall  t\  Nicholls,  5  Nev.  &.  M. 
866.   1  Har.  &  W.  462.  S.  C 

e  M'Cormick  (or  M'Cornish)  v.  Melton, 
6  Tyr.  Rep.  147.  I  Cromp.  M.  &  R.  525. 
8  Dowl  Rep.  215.  S.  C. 

f  Per  Ld.  Mansfirld,  Ch.  J.  in  Rex  v. 


8  Lench  v.  Pargiter,  Doug.  68.  W«W* 
v.  Wilkinson,  H.  26  Geo.  IIL  *•  * 
Jameson  p.  Raper,  3  Moore,  65  (*0  i  ** 
see  Tidd  Prac  9  Ed.  882.  511. 

»  Briggs  v.  Sharp,  6  Biag.  *I7.  * 
Moore  &  P.  269.  S.  C. 

1  Rex  r.  Archbishop  of  York,  *  ** 
&  M.  453.   1  Ad.  &  E.  SM.  S.  C;  •* 
see  Atkinson  v.  Bayntun,  1  Bag>  ^ 
740.  1  Hodges,  144.  S.  C 
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seems,  no  right  to  revise  the  opinion  of  a  judge  at  nisi 
directing  amendments  of  the  record,  under  Lord  Tenter  den's 
bo.  IV.  c  15  * ;  or  refusing  them,  under  the  law  amendment 

4  W.IV.  e.  48.  §  23  b.   But  the  court  has  power,  in  an  action 

by  executors,  to  review  a  judge's  order,  granting  a  disconti- 

vithout  costs0. 

node  of  enforcing  the  performance  of  a  judge's  order  is  by  Mode  of  enforc- 

est:  And  where  an  attorney  is  in  contempt,  by  disobeying  a  ,Dg* 

court,  founded  on  a  judge's  order,  the  proper  course  of  pro- 

■gsiaat  him  is  by  moving  for  an  attachment ;  and  not  by  apply- 

arike  him  off  the  roll d.    But  a  conditional  order,  for  payment 

i  cannot  be  enforced  by  attachment,  although  the  step  to  be 

on  payment  of  costs  has  been  taken,  without  such  payment9: 

id,  it  become  necessary  to  enforce  a  judge's  order  by  attach-  Making  it  a  rule 

f  other  act  of  the  court,  there  must  be  a  previous  motion  to  °  courta 

a  rule  of  court1.   The  rule  for  this  purpose  is  absolute  in  the 

tance* ;  and  an  absolute  rule  may  be  drawn  up  during  term, 

der  of  a  judge  dated  in  vacation11:  And  where,  from  the  mis- 

of  an  arbitrator,  the  original  order  cannot  be  obtained,  a 
e  may  be  made  a  rule  of  court1.  But  where  a  judge's  order 
ned  in  vacation,  it  cannot  be  made  a  rule  of  court  till  the 
g  term*.  A  judge's  order,  however,  for  returning  a  writ, 
made  a  rule  of  court1:  and,  in  the  King's  Bench1,  and  Exche- 
an  attachment  for  disobedience  thereto  may  be  obtained  on  one 

■  («r  Ptaket)  o.  Edge,  1  Cramp.      86.  1  Hat.  &  W.  337.  S.  C. 

L  9  Tyr.  Rep.  364.     Parker*.  ■  Wilson  o.  Nortkop,  9  Cramp.  M.  & 

owL  Rep.  643.8.  C  R.  886. 

d.  Poole,  «.  Errington,  3  Ner.  h  Swaine  t>.  Stone,  4  Moore  &  S.  664. 

tf.  6)61.  per  Lktbdak,  J. ;  and  l  Thomas  t>.  Phflby,  8  DowL  Rep.  146. 

L  Gem.  Pr.  44.  Ante,  84,  6.  6  Leg.  Ob*.  13&  &  C.  per  Pattern*,  J. 

■  w.  Masts*  4  DwwL  Rep.  839.  k  Rex  v.  Price,  8  Cramp.  &  M.  818.  4 
!76.  11  Leg.  OU.  110.  8.  C;  T^r.  Rep.  60.  2  DowL  Rep.  938.  7 Leg. 
PaA*c«(«-Maadocki)r.  PWllip*,  Obs.  333, 4.  S.  C. 

W.  881.   6  Nev.  &  M.  370.   3  l  Hiocfalifle  (or  Hunchlifle)  v.  Jones,  4 

.  19a  a  C  centra.  DowL  Rep.  86.    1  Har.  &  W.  337.    10 

urfe  T«vnky,3DewL  Rep.  39.  Leg.  Obs.  475.  S.  C  ,*  but  see  Stamland 

n.  891.  a  C  v.  Ogle,  3  DowL  Rep.  99.      Frost  tr. 

s  (sr  Rex)  *,  Fenn,  8  DowL  Rep.  Green,  10  Leg.  Obs.  61.  ;«r  Littfedale,  J. 

r^gL  Obs.  414.   a  C  ;  and  see  contra.  Ante,  171. 
.  Gill,  9  DowL  Rep.  30.  9  Leg.  m  Howell  v.  Bulteel,  8  Cromp.  &  M. 

.  a  C  339.    3   DowL  Rep.  99.  (a.)  Kensit  v. 

LsL  lfimiftrW  Ch.  J.  in  Rex  v.  Bulteel,  4  Tyr.  Rep.  69.  a  C     Forster 

k Bur. 8669. per  IA.  Kenyan,  Ch.  a.  Kirkwall,  4  DowL  Rep.  370.   II  Leg. 

trtis  «.  Taylor,  E.  86  Geo.  III.  Obs.  471.  S.  C. 
Sfacfafifie  «.  Jones,  4  Dowl.  Rep. 

8    % 
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motion :  but  the  practice  is  otherwise  in  the  Common  Pleas  * ;  and,  in 
the  King's  Bench,  it  seems  to  be  necessary  that  there  should  be  a 
separate  rule  for  each  b.     An  order  of  nisi  prius,  cannot  be  amended 
by  the  court  in  banc,  until  it  has  been  made  a  rule  of  court0. 
How  impeached.       The  order  obtained  on  a  summons  is,  however,  subject  to  an  appeal; 

and  the  validity  of  it  may  be  impeached  in  two  ways ;  either  by 
moving  the  court  to  set  it  aside  d,  or,  if  made  in  vacation,  by  apply- 
ing, in  the  next  term,  to  set  aside  the  proceedings  that  have  been  had 
under  it e.     The  parties  applying  to  the  court  to  set  aside  an  order 
made  by  a  judge  at  chambers,  may  use  the  same  affidavits  as  were 
before  such  judge,  when  he  made  the  order  f.     And  on  moving  to 
it  aside,  an  affidavit  stating  the  substance  of  the  order  is,  it 
sufficients.    The  application,  however,  for  setting  aside  a  judge** 
order  should  be  made  early,  so  as  to  prevent  the  parties  from  incur- 
ring unnecessary  expense h  :  and  where  it  had  been  deferred  from 
the  month  of  October  till  January  following,  it  was  holden  to  be  too 
late '.  So,  after  an  order  of  a  judge  at  chambers  has  been  made  a  role 
of  court,  it  is  too  late  to  object,  in  answer  to  a  rule  calling  upon  die 
party  to  pay  money  in  pursuance  of  such  order,  that  the  judge  had  no 
power  to  make  it k.     But  an  application  to  set  aside  a  judge's  order 
should  be  made  to  the  full  court1:  and  such  an  application,  made  00 
the  first  day  of  term,  to  set  aside  the  order,  on  the  ground  of  the  irre- 
gularity of  the  affidavit  on  which  the  defendant  was  held  to  bail,  and 
to  set  aside  a  writ  of  detainer  lodged  at  the  gaol,  being  eight  days 
after  it  was  so  lodged,  was  holden  to  be  in  time  \    In  order  to  rescind 
a  judge's  order,  it  does  not  seem  to  be  necessary  to  make  it  a  rule  of 
court m  ;  and  no  costs  are  allowed  on  rescinding  itn. 


"  Richer  (or  Pitcher)  t>.  Woods,  4 
Dowl.  Rep.  829.   1 1  Leg.  Obs.  810.  S.  C. 

b  Hinchliffe  (or  Hunchliffe)  v.  Jones, 
4  Dowl.  Rep.  86.  1  Har.  &  W.  887.  10 
Leg.  Obs.  475.  S.  C. 

'  C ranch  v.  Tregoning,  IS  Leg.  Obs. 
III.  per  Littledale,  J. 

d  James  v.  Kirk,  1  Chit  R.  246.  Pew- 
tress  v.  Harvey,  1  Barn.  &  Ad.  154.  Roe 
d.  Durant  v.  Moore,  4  Moore  8c  P.  761. 
7Bing.  124.   1  Dowl.  Rep,  203.  S.  C 

•  Per  Ld.  Mansfield,  Ch.  J.  in  Rex  v. 
Wilkes,  4  Bur.  2569. 

'  Pickfordv.  Ewington,  1  Tyr.  &  G.29. 
1  Gale,  857.  4  Dowl.  Rep.  458.  12  Leg. 
Obs.  61,  2.  S.  C 


8  Shirley  v.  Jacobs,  1    Scott,  67.  3 
Dowl.  Rep.  101.  9  Leg.  Obs.  76,7.  &C 

h  Thompson  0.  Carter,  3  Dowl  B*P" 
657.  10  Leg.  Obs.  178.  S.  C 

1  Granby  0.  Frowd,  1 1  Leg.  Obi.  21* 

k  Wilson  v.  Northorp,  4  DowLB^ 
441.   12  Leg.  Obs.  75.  S.  C. 

1  Johnson  v.  Kennedy,  4  DowUU^^** 
2  Scott,  410.  11  Leg.  Obs. 261,2. S.C 

m  Spicerv.  Todd,  2  Crorap.  k  I lfo 
2  Tyr.  Rep.  172. 1  Dowl.  Rep.  306.S.C; 
but  see  Hawes  v.  Johnson,  1  Young** * 
12,  IS.srmb  contra. 

B  Hargrave  v.  Holden,  3  Dowl  Ity 
176.  ;>er  Parke,  B. 


CHAP.  XX. 


Qf  Setting  aside,  and  Staying  Proceedings;  and 
of  Proceedings  on  the  Interpleader  Act. 

IN  the  present  Chapter  it  is  intended  to  state  the  general  rules  of  How  treated  of. 
court,  and  recent  decisions,  on  motions  or  applications  to  set  aside 
proceedings  for  irregularity ;  and  to  stay  them,  when  the  action  is 
brought  without  proper  authority,  against  hail  pending  error,  or  until 
security  he  given  for  the  payment  of  costs ;  and  to  notice  such  of  the 
proceedings  on  the  interpleader  act*,  as  relate  to  the  property  in  money 
or  goods,  where  claims  are  made  by  different  parties,  one  of  whom 
h*8  brought  an  action  against  the  person  in  possession  of  them,  and 
&e  defendant  does  not  claim  any  interest  therein. 

An  irregularity  is  defined  to  be  the  want  of  adherence  to  some  Irregularity, 
prescribed  rule  or  mode  of  proceeding  ;   and  it  consists,  either  in 
omitting  to  do  something  that  is  necessary  for  the  due  and  orderly 
conducting  of  a  suit,  or  doing  it  in  an  unseasonable  time,  or  improper 
roannerb:  and,  in  general,  it  is  either  in  mesne  process,  or  the  proceed-  In  mesne 
^gs  thereon  before  judgment,  or  in  the  judgment  or  execution  b.    The  JLuent  proetcU- 
diatinction  between  void  and  irregular  process,  and  the  time  and  mode  *n8s* 
°f  setting  it  aside  when  irregular,  having  been  treated  of  in  a  former 
chapter c,  it  may  here  be  proper  to  notice  what  relates  to  irregularity 
10  subsequent  proceedings. 

The  application  to  set  aside  proceedings  for  irregularity  should  be  Application  to 
ttfcde  as  early  as  possible,  or,  as  it  is  commonly  said,  in  the  first  in-  ceedings  for  ir- 
***uce d :  for  when  there  has  been .  any  irregularity,  if  the  opposite  r«ff"larity»  WU€n 
P*ty  overlook  it,  and  take  subsequent  steps  in  the  cause,  he  cannot 
afterwards  revert  back,  and  object  to  it e.     And  accordingly,  by  a  By  R.  H.  2  W. 

IV.rtg.  I.  §38. 

*  1  A  2  W.  IV.  e.  58.  §  1.  Ed.  513.  (<-.)  and  the  following  cases  since 

*  TWd  Prnc.  9  Ed.  512.  determined.  Anon.  1  Leg.  Obs.  63.  per 
c  Chap.  VIII.  p.  104,  &c.  Lutiedale,  J.  Selby  v.  Goodman,  5  Leg. 
4  Petrie  o.  White,  3  DurnC  &  E.  7.       Obs.  239.  ;*r  Paltcsvn,  J.  K.  B.     Hamil- 

**Argent  v.  Vivant,  1  East,  335.  Steele  ton  v.  Jones,  4  Moore  &  P.  456.  C.  P. 

*•  Morgan,  8  DowL  &  R.  450.    Warren  MiUingen  v.  Truss,  1  Price,  N.  R.  59. 

*•  Cross,  9  Price,  637.  Reeves  v.  Hucker,  id.  187.  2  Cromp.  &  J. 

(  See  cases  referred  to  in  Tidd  Prac.  9  44,  5.  2Tyr.  Rep.  161.  S.  C  Routtedge 
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general  role  of  all  the  courts  •,  "  no  application  to  set  aside  proceed- 
ings for  irregularity  shall  he  allowed,  unless  made  within  a  reasonable 
time :   nor  if  the  party  applying  has  taken  a  fresh  step,  after  know- 
Decisions  tb«re-  ledge  of  the  irregularity/'    On  this  rule  it  has  been  decided,  that 

Ml 

where  the  arrest  was  on  the  22d  day  of  May,  it  was  too  late,  on  the  4th 
of  June,  to  obtain  the  defendant's  discharge,  on  the  ground  of  a  defect 
in  the  affidavit  to  hold  to  bail ;  the  sheriff  haying  in  the  mean  time 
been  ruled  to  return  the  writ,  and  mark  his  return*:  And  moot  cue', 
where  an  intermediate  step  had  been  taken,  a  motion  to  set  aside  the 
declaration  and  subsequent  proceedings  for  irregularity,  was  holdes  to 
be  too  late,  after  a  lapse  of  seven  days.     So,  where  notice  of  inqsirj 
was  given  on  the  4th  for  the  12th,  on  which  day  a  motion  watmak 
to  set  aside  the  declaration,  on  the  ground  of  its  being  improperly 
filed  instead  of  being  delivered,  and  the  judgment  signed  thereon,  die 
application  was  holden  to  be  too  late4.    The  rule  is  said  to  be,  oat 
the  party  ought  to  come  in  eight  days  after  notice  • :  and  where  mat 
appears  to  have  been  a  delay  of  more  than  eight  days,  before  momg 
to  set  aside  proceedings  for  irregularity,  the  defendant  must  ckufy 
explain  the  delay,  otherwise  the  presumption  will  be  against  Ua1* 
Bail,  knowing  of  an  agreement  to  give  time,  must  apply  for  relief 
immediately  on  being  served  with  process  f:  and  an  application  to  Ml 
aside  a  judgment  by  default,  on  an  affidavit  of  merits,  must  be  nude 
in  reasonable  time  *.     Where  there  had  been  no  intermediate  4ep» 
however,  it  was  holden  not  to  be  too  late  on  the  25th  of  Noted**, 
to  take  advantage  of  an  irregularity  in  declaring  too  soon,  which  W 

i 

(or  Rutledge)  v.  Giles,  2  Cromp.   &  J.  e  Fynn  (or  Fysoo)  v.  Kempt  2  &* 

163.    2  Tyr.  Rep.  169.  S.  C.     Fisher  c  Rep.  620.  8  Leg.  Obs.  481.  S.  C  !* 

Begrez,  1  DowL  Rep.  588.    5  Leg.  Obs.  Parke,  B. 

169.  S.  C    Cook  (or  Cooke)  r.  Allen,  1  *  Scott  v.  Cogger,  8  DowL  Rep.  *l1 

Cromp.  &  M.  850.    STyr.  Rep.  878.    1  9  Leg.  Obs.  237.  S.  C.  per  Gumey,***' 

DowL  Rep.  676.  5  Leg.  Obs.  481.  S.  C  and  see  Lewis  r.  Darison,  1  Cromp.  If-  * 

Rutty  v.  Auber  (or  Arber),  3  Tyr.  Rep.  R.  655.    5Tyr.  Rep.  198.    8  DowL  fW" 

591.    2  DowL  Rep.  36.  S.  C     Fynn  (or  272.   S.  C.     Lewis  p.  Browne,  3  D**V 

Fyson)  t?.  Kemp,  2  DowL   Rep.  620.    4  Rep.  700.  10  Leg.  Obs.  253.  &  C.    ^" 

Tyr.  Rep.  990.   8  Leg.  Obs.  491.  S.  C.  berts  r.  Cuttill,  4  DowL  Rep.  204.      *( 

Tyler  r.  Green,  S  DowL  Rep.  439.  Mor-  Leg.  Obs.  380.  S.  C.     Hinton  «.  SterwS**5 

gan  t.  Davies,  (or  Bayliss,)  1    Scott,  93.  4  DowL  Rep.  283.  1  Hit.  &  W.  621.  &~  ^ 

3  DowL  Rep.  1 17.  S.  C.  '  Herbert  r.  Darkry,  4  DowL  Rep.  72^" 

•  R.  H.   2  W.   IV.  reg.  1.    §  33.     8  but  see  Hinton  r.  Stereos,  4  DowL  IU^* 

Barn.    &   Ad.   378.    8  Bing.   292,  3.    2  283.    1  Har.  &  W.  521.  S.  C. 

Cromp.  &.  J.  17".  f  Vernon  ».  Turley,4DowL  Rep.  «*** 

b  Firley  c  Rallett,  2  DowL  Rep.  708.  1  Meeson  &  W.  316.  1  Tyr.&G.  481.8^* 

per  Parke,  B. ;  and  see  Fownes  r.  Stokes,  8  Fife  p.  Bruere,  4  DowL  Rep.  829.   * 

4  DowL  Rep.  125.  2  Scott,  205.  S.  C.  Hodges,  317.   1 1  Leg.  Obs.  310.  &  C 
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sd  on  the  7th a.  And  a  motion  to  set  aside  an  interlocutory 
mt  for  irregularity,  which  was  signed  because  a  plea  was  plead- 
the  name  of  a  person  who  was  not  an  attorney,  was  holden  to 
time  on  the  23d,  the  day  of  executing  the  writ  of  inquiry, 
the  notice    of  executing  it  was  served  on  the    15  th  of 

rregularity,  however,  may  be  waived :  And  if  the  plaintiff,  at  Waiver  of  ir- 
fendant's  request,  accept,  without  opposition,  bail  named  by  reSuUnt3r< 
Cendant,  the  latter  cannot  afterwards  move  to  discharge  the 
i  the  ground  of  a  defect  in  the  affidavit  of  debt c.  But  ap- 
\  to  oppose  a  rule,  does  not  waive  an  objection  to  the  form  of 
davit  upon  which  it  was  obtained,  such  as  the  omission  of  the 
in  name  of  one  of  the  parties,  in  the  title  of  the  cause  d.  So, 
gularity  is  not  waived  by  agreeing  to  terms,  where  the  party 
r  a  misapprehension,  occasioned  by  the  mistake  of  the  judge 
t  of  law  e.  And  there  can  be  no  waiver,  unless  with  a  know- 
f  the  irregularity  complained  of f. 

te  Common  Pleas  there  is  a  rule  *,  similar  to  a  former  one  in  Rule  m»,  for 
ig's  Bench h,  that  "  in  future,  where  a  rule  to  shew  cause  is  nuit^in^t  sute 
id,  for  the  purpose  of  setting  aside  an  annuity  or  annuities,  the  the  objections 
objections  thereto,  intended  to  be  insisted  upon  by  the  coun- 
the  tune  of  making  such  rule  absolute,  shall  be  stated  in  the 
le  to  shew  cause." 


n  the  action  is  brought  by  an  attorney,  without  proper  au-  Staying  pro- 
,  the  courts  will  stay  the  proceedings;  for  otherwise  the  de-  °     ,ng*'w  ** 


i  ».  Palmer,  2  Dowl.  Rep.  460. 
b*.  901.  & C.  per  Parte,  J. ;  and 
i  v.  Pennell,  2  Dowl.  Rep.  654. 
ft,B. 

».  Mills,  8  DowL  Rep.  696. ;  and 
ar,  as  to  setting  aside  proceedings 
d  for  irregularity,  Tidd  Prac.  9 
,  &c     And  as  to  setting  them 

irregularity  of  process,  id.  160, 
r,  104,  &e. 
nmott  v.  Mathew,  10  Ring.  506. 

&  &  856.  2  DowL  &  R.  797. 

■m  v.  Lee,  4  Moore  &  S.  827. 
Rep.  779.  S.  C ;  and  see  Han- 
Kfeakoa,  4  DowL  Rep.  46.  1  Har. 
LS.C.  10 Leg.  Oba.476.S.C. 
I. 


•  Whalley  v.  Barnet,  1  DowL  Rep. 
607.  STyr.  Rep.  2S9.  6  Leg.  Obs.  805. 
S.  C. ;  and  see  Woodcock  v.  Kilby,  1 
Meeson  &  W.  41.  1  Tyr.  &  G.  801.  4 
DowL  Rep.  780.  12  Leg.  Obs.  197,  8. 
5.C. 

f  Cox  v.  Tullock,  2  Dowl.  Rep.  47. 
Blackburn  v.  Peat,  2  Cromp.  &  M.  244. 
4  Tyr.  Rep. 88.  2  DowL  Rep.  298.  S. C; 
and  see  Fynn  (or  Fyson)  v.  Kemp,  2 
DowL  Rep.  62a  4  Tyr.  Rep.  990.  8 
Leg.  Obs.  491.  S.  C.  Tidd  Prac.  9  Ed. 
518,  14. 

«  R.  M.  10  Geo.  IV.  C.  P.  8  Moore 
&P.  762.  6Bing.  847,8. 

"R.T.48  Geo.  III.  K.  B.  2  East, 
569. ;  and  see  Tidd  Prac.  9  Ed.  527. 
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bbragfct  fendant  might  be  twice  charged*.  So,  where  an  action  was  brought 
against  an  agent  for  prize  money,  the  court  of  King's  Bench  let 
aside  the  proceedings,  with  costs  to  be  paid  by  the  attorney,  became 
the  letter  of  attorney  from  the  plaintiff,  to  receive  the  prise  money, 
was  not  duly  attested,  pursuant  to  the  statute  20  Geo.  IL  c  24.  { 
6.  b :  And,  in  the  Common  Pleas,  where  claims  were  made  on  a  prist 
agent,  by  several  persons  for  prize  money  due  to  a  sailor,  the  de- 
fendant was  permitted,  as  a  public  officer,  to  pay  the  money  into 
court,  for  the  benefit  of  the  claimant  who  should  prove  his  authority 
Br  partners,  and  to  receive  itc.  One  of  several  partners  has  a  right  to  use  the  one 
of  the  firm,  in  bringing  an  action ;  and  if  the  other  partner  object, 
he  has  a  right  to  be  indemnified  against  the  costs'.  So,  an  mmgme 
of  a  debt  has  a  right  to  use  the  assignor's  name,  in  suing  for  h;  and 
it  is  a  sufficient  authority  for  the  attorney,  if  he  be  instructed  by  the 
former  to  commence  proceedings*.  Where  the  assignee  of  an  imoheit 
debtor  had  sued  in  the  names  of  trustees  for  the  insolvent,  after  hat- 
ing offered  them  an  indemnity,  but  without  their  consent,  and  a  jadge 
at  chambers  had  set  aside  the  proceedings,  the  court  of  Exchequer 
stayed  the  judge's  order  and  proceedings,  till  the  trustees  were  in- 
demnified f.  And  where  one  of  several  plaintiffs  dissented  from 
bringing  an  action  of  replevin,  the  court  would  not  interpose,  by 
striking  out  his  name,  unless  upon  a  suggestion  of  fraud  *. 

Where  an  action  was  brought  in  the  names  of  husband  and  wife, 
without  the  authority  of  the  husband,  the  court,  on  application,  or- 
dered proceedings  to  be  stayed,  until  an  indemnity  was  given  to  the 
husband  b.  And  where  the  plaintiff  had  hired  a  house  of  the  defend* 
ant,  representing  herself  at  the  time  to  be  a  feme  ooccrt,  and,  upon 
the  faith  of  the  like  representation,  had  obtained  goods  from  varioss 
tradesmen,  the  court  held  that  her  assertion  that  she  was  \  jent 


Baron  and  f< 


*  Rvbsoa  r.  Eatoc,  1  Durnf.  &  E.  62. 

1  Chit.  Rep.  193.  ^u.)  ;  and  see  Ltcben  r. 
Sews.  1  Prio?  N.  R.  107.  IX*  i  Dav*s 
r.  E\us,  3  Bam.  £.  Ad.  755.  Souur  r. 
Wans,  2  Do%L  Rep.  263.  ;  but  see  1 
Chiw  R.  193.  'b.)  Wr^ht  r.  Sejhy.  1 
Price  N.  R.  107,  S.  M'^rv  r.  Nevsuc  1 
Croc?.  M.  &  R-  4*2.  4  Tyr.  Rep.  1023. 

2  DowL  Rep.  o9o-  &  C. 

»  O'Hara  r.  Uses*  M.  27  G«?.  III. 
K.  B. ;  aai  see  the  *u:u:e$  22  Geo.  III. 
c.  63.  i  1,  2.  32  Gee.  III.  c.  S4.   C  1,  £. 

00  Gee  II L  c.  60.     M*cvio=^  r.  PuLey, 

1  Bos.  &  r.  161.  Mas.  Ex.  Tr.  407. 

c  Edvaxds  t.  Mirirtt,  1  Tiuct.  16c 


i  Whitehead  r.  Hugfces,  2  DovL  Rep- 
2oS.  2  Cnxnp.  &  M.  SIS.  4  Tn.  B^ 
92.  S.C. 

*  Pckfcni  r.  Eviction,  4  DoilSty 
4>3.  12  Leg.  Obs.  61.  2.  S.C. 

f  Spicer  t.  Todi,  2  Crump.  &  J.  1#- 
2T>r.Rep.  172.   1  DovL  RcpwSO&SX 

*  Ett«n-  r.  Muckiov,  10  Buy.  21  5 
Mix  re  i  S.  3fc4.  2  Do»L  Rep.  73^  * 
Lt£.  Ob*.  493.  S.  C. 

-  M.r^z^  r.  Thomas,  2  Do«L  R* 
332.  2  Creep.  £  M.  3*6.  &  C.  Hif- 
nsou  r.  Au^cod,  4  DovL  Rep.  321.  1 
IU.-.  &  W.  619.  11  Leg.  Ob*.  16&.S.C 
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id  her  from  suing  as  a  feme  sole,  in  respect  of  a  tres- 

xl  by  the  defendant,  under  colour  of  a  distress  for 

n  an  action  against  husband  and  wife,  for  a  debt  in- 

wife  dum  sola,  the  court  refused,  at  the  instance  of  the 

it  aside  an  appearance  entered  for  both ;  it  appearing 

ad  given  instructions  to  the  attorney  b.  So,  where  a  feme 

part  from  her  husband,  under  a  sentence  of  separation, 

illowed  pendente  lite,  in  the  ecclesiastical  court,  brought 

r  husband's  name,  for  breaking  and  entering  her  house, 

r  goods,  the  court  of  King's  Bench  refused,  on  the  ap- 

be  defendants,  to  set  aside  the  proceedings;  though 

an  affidavit  of  the  husband,  that  the  action  was  brought 

ithority  c.     And  where  a  plaintiff  had  been  delirious,   Lunatic 

rently  recovering  he  brought  an  action  against   his 

ecover  money  belonging  to  him  in  their  hands,  the 

not  oblige  him  to  give  an  indemnity  to  the  bankers, 

>y  them  to  him  of  the  sum  for  which  the  action  was 

was  not  brought  till  it  was  too  late  for  the  bail  to  sur-  Application  to 
urt  of  King's  Bench,  in  one  case  e,  would  not  stay  the  J-Jj^  ^i  "*** 
but,  in  a  subsequent  case  f,  the  proceedings  were  stay-  pending  error, 
tndertaking  to  pay  the  condemnation  money,  and  the 
'arias,  in  four  days  after  affirmance.     This  point,  how- 
ettled  by  a  general  rule  of  all  the  courts  *,  by  which  it 
it  "  to  entitle  bail  to  a  stay  of  proceedings,  pending  a 
the  application  must  be  made  before  the  time  to  sur- 

» 

formerly  usual  to  require  security  for  costs,  where  the  Security  for 

td  abroad,  except  in  ejectment,  or  in  actions  qui  tarn  h ;  C08t** 

nsidered  that  such  a  proceeding  might  have  affected 

eluding  foreigners  from  our  courts,  and  would   be  a 

ging  the  course  of  justice  :  But  now,  although  a  plain-  When  required, 

mpellable  to  give  security  for  costs,  merely  as  a  fo-  lngene 

reside  in  this  country,  yet,  whether  he  be  a  foreigner 

?oot,  2  Moore  A  S.  349 ;  per  PaUeson,  J. 

>ddell,  Cowp.  232.  *  Everett  v.  Gery,  1  Str.  443.;  and  see 

faith,  1  DowL  Rep.  632.  Tidd  Prac.  9  Ed.  533. 

8.  S.  C.  Excheq.  '  Ritson  v.  Francis,  2  Str.  877. 

Donaldson,  9  East,  471;  s  R.  H.  2  W.   IV.  reg.   I.  $  84.  3 

Smith,  2  Chit  R.  392.  Barn.  &  Ad.  386.  8  Bing.  300.  2  Cromp. 

t,  1  Dowl.  Rep.  95t  2  &J.  192. 

.  C  per  Pattern,  J.  h  Tidd  Prac.  9  Ed.  534,  and  the  au- 

loo,  2  Leg.  Obs.  413.  thorities  there  cited. 
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or  native,  if  he  reside  abroad,  out  of  the  reach  of  the  proem  of  the 

court,  the  proceedings  may,  in  general,  be  stayed,  on  a  proper  •£- 

davit  *,  till  his  return,  or  security  be  given  for  the  payment  of  costs. 

When  plaintiff     When  the  plaintiff  resides  in  Scotland h,  or  Ireland  ef  proceedings 

tamd o^IrtiawL  mkl  ^  8tayed,  until  security  be  given  for  the  payment  of  costs. 

&c  So,  it  has  been  holden  that  a  plaintiff,  a  Scotchman,  not  acuuBj 

domiciled  in  this  country,  but  only  occasionally  residing  here,  k 
bound  to  give  such  security  d.  And,  in  an  action  brought  by  an  huh 
joint  stock  company,  incorporated  by  act  of  parliament,  the  proceed- 
ings were  ordered  to  be  stayed,  until  the  company  gave  security  for 
costs ;  it  appearing  that  they  had  no  available  property  in  EngUai*. 
So,  in  an  action  brought  upon  a  bond,  in  the  name  of  an  asagua 
resident  abroad,  for  the  benefit  of  an  assignee  in  this  country,  the 
defendant  may  claim  security  from  the  nominal  plaintiff f:  the 
assignee's  written  undertaking  is  not  sufficient f.  The  rale  re- 
quiring such  security,  however,  has  been  relaxed  by  the  court  of 
Common  Pleas,  in  favour  of  foreign  seamen,  serving  on  bosri 
English  ships  <;  or  being  in  the  habit  of  navigating  them  to  aW 
from  the  ports  in  this  country  K  But  where  it  appeared  Ait 
the  plaintiff,  who  sued  as  a  pauper,  was  a  seafaring  man,  and  mi 
sailed  as  third  officer  on  board  a  vessel  to  India;  that  he  had  oaly 
thirty  shillings  a-week,  and  a  portion  of  that  sum  was  advanced  Ua 
for  slops  and  necessaries ;  and  that  he  would  not  return  for  eigker* 
months;  the  judge,  though  he  would  not  dispauper  the  plaintiff^ 
thought  that  as  he  would  be  absent  so  long,  the  rule  ought  to  b& 
made  absolute,  for  his  either  finding  security  for  costs,  or  for  a  *ky 
Bv  persons  of  proceedings  until  he  should  return  from  India  *.     If  the  phfflti" 

going  abroad  for   De  a  native  of  England,  and  go  abroad  for  a  mere  temporary  po*~~ 

temporary  pur-  ,°  °  B*. 

pose.  pose,  the  court  will  not  compel  him  to  give  security  for  costs 


In  actions  by 


*  Append,  to  Tidd  Prac.  9  Ed.  180. 

b  M'Lean  r.  Austin,  M.  36  Geo.  III. 
K.  B.  Sheriff  r.  Farquharson,  M.  37 
Geo.  III.  K.  B.  Baxter  v.  Morgan,  6 
Taunt.  379.  2  Marsh.  80.  S.  C. ;  but  see 
Maxwell  v.  Mayer,  2  Bur.  1026. 

c  Fitzgerald  v.  Whitrnore,  1  Durnf.  & 
£.  362.  Still  v.  M'lver,  M.  36  Geo. 
III.  K.  B.  Anon.  2  Chit.  Rep.  151. 
Mahon  r.  Martinez,  4  Moore,  356.  Lewis 
v.  Ovens,  5  Barn.  &  Aid.  265.  Moloney 
r.  Smith,  M'CleL  A  Y.  213. 

d  Naylor  t.  Joseph,  10  Moore,  522. 

c  Limerick    and     Waterford    Railway 


Company  *Fraser.l Moore  A  P.*      4 

Bing.  394.  S.  C. 

f  Youde  v.  Youde,  3  Ad.  &  R  311- 
g  Henschen  v.  Garves,  2  H.Bta.3»S. 

Jacobs  r.  Stevenson,  1  Bos.  A  P.  & 
*  Nelson  r.  Ogle,  2  Taunt  25Si  *** 

see  Durell  p.  MaUbeson,  3  MoorC  3** 

Taunt.  711.   S.  C.     Kastcn  fc  &*'  * 

Moore  &  P.  30. 

1  Foss  r.  Wagner,  3  DowLlUp4"' 

8  Leg.  Obs.  138.  S.  C.  per  Taunt*  *' 
k  Anon.  2  Chic  Rep.   152;  «**  ** 

Cole  v.  Beale,  7  Moore,  613.    Ts**  f 

Fraser,2DowLRep.62*.  SLeg.O*14, 
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*  the  plaintiff  was  an  English  officer,  serving  in  South 
the  court  of  Common  Pleas  refused  to  grant  a  rule,  com- 
ti  to  give  such  security.  So,  a  commissioner  of  the  Ionian 
rving  his  majesty  abroad,  and  having  also  a  residence  and 
ithis  country,  is  not  compellable  to  give  itb.  But  the 
[rich  a  plaintiff  is  excused  from  giving  security  for  costs, 
and  of  temporary  absence  from  England,  are  said  to  be 
hich  he  has  left  this  country  after  the  commencement  of 
B :  and  therefore,  if  the  plaintiff,  after  leaving  this  coun- 
ence  an  action,  he  will  be  compelled  to  find  such  security c. 
chequer,  the  plaintiff  being  resident  in  a  foreign  country, 
jurisdiction,  may  be  restrained  from  proceeding,  until  he  . 
ity  for  costs d :  But  security  cannot  be  required,  in  that 
1  a  peer,  though  residing  abroad  •.  So,  the  court  will  not 
rder  to  stay  proceedings,  until  security  be  given  for  costs, 
round  of  the  plaintiff  being  about  to  leave  the  country f. 
j  there  is  no  doubt  as  to  the  plaintiff's  suing  in  his  own 
it  does  not  appear  that  he  is  out  of  the  kingdom,  the  court 
[}uire  him  to  give  security  for  costs,  or  disclose  his  place 
e«. 

if  plaintiff  cannot,  we  have  seenh,  be  compelled  to  give  By  infant, 
r  costs,  on  the  ground  of  the  insolvency  of  his  prochem 
in  a  late  case k,  where  an  infant  sued  by  guardian,  who 
to  be  in  insolvent  circumstances,  the  court  of  Common  Pleas 
le  guardian  to  give  such  security,  or  that  his  appointment 
revoked.  Where  the  action  is  brought,  or  proceeded  in  By  bankrupt 
wpt,  for  the  benefit  of  his  assignees,  the  court  will  stay  the 

■ 

gfcm,  B.    Boustead  v.  Scott,  *  Earl  Ferrari  v.  Robins,  £  DowL  Rep. 

688.  per  Gvrney,  B.  Frod-  636.  8  Leg.  Obs.69.  S.  C  Excheq.;  and 
n,  4  DowL  Rep.  880.  1  Har.  seeLd.  Nugent ».  Harcourt,  8  DowL  Rep. 
1  Leg.Obs.  134.  S.  C.  678.  per  Pattestm,  J. ;  but  see  Ld.  Aid- 
la  (or  O'Lawler)  v.  Mac-  borough  v.  Burton,  9  Leg.  Ob*.  171.  in 
ore,  77.  8  Tairat  786.  S.  C.  Chan,  contra. 

gent  v.  Harcourt,  8  DowL  f  Willia  v.  Garbutt,  1  Younge  &  J.  61 1. 

•  PaUeton,  J.  «  Lloyd  v.  Daris,  (or  Da  vies,)  1  Tyr. 

Barton,  8  DowL  Rep.  160.  Rep.  633.  1  Price  N.  R.  11.  &  C. 

T. ;  and  see  Foss  v.  Wagner,  h  Ante,  68. 

499.  6  Leg.Obs.  188.  S.C.  '  Anon.    1     Marsh.    4.   Yarworth  ». 

Ed.  6S4,  6.  Mitchel,  8   DowL  A  R.  488.;  and  see 

seffe  v.  Jackson,   13  Price,  Anon.  8  Chit  R.  369. 

;  Drory  v.  Johnson,  id.  489. ;  k  Mann  v.  Berthen,  4  Moore  &  P.  816. 

man  w.  Legrainge,  8  Anstr.  Ante,  68. 
ttro. 
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By  insolvent 
debtor. 


In  fw 


proceedings,  until  security  be  given  for  die  payment  of  costs  * :  but 
it  is  otherwise  where  an  uncertificated  bankrupt  sues  for  hit  own 
benefit,  as  for  the  produce  of  his  earnings  since  the  bankruptcy*: 
And  where  a  plaintiff  becomes  bankrupt  in  the  middle  of  a  cause,  the 
assignees,  if  they  proceed  with  the  action,  must  give  sccmily  for  iD 
the  costs  c ;  and  the  defendant  may  apply  for  such  security,  at  say 
time  before  a  fresh  step  in  the  cause  is  taken  c.  Where  a  defeodart, 
however,  obtains  security  for  costs,  on  the  ground  that  the  plaintiff 
has  become  bankrupt,  and  that  the  action  is  continued  for  the 
benefit  of  his  assignees,  he  must  undertake  not  to  plead  die  bank- 
ruptcy d.  If  an  insolvent  debtor  proceed  with  an  action,  after  execst- 
ing  his  assignment,  although  no  assignees  are  appointed,  the  court  wifl 
compel  him  to  find  security  for  costs  *.  So,  where  the  plaintiff  hi 
been  discharged  under  the  insolvent  act,  after  issue  joined,  and  be- 
fore notice  of  trial  given,  the  court  of  King's  Bench  stayed  the  pro- 
ceedings, until  the  assignee,  or  some  creditor  of  the  pl*intjff,  shoold 
give  such  security  f.  But  where  an  insolvent  brought  an  actios,  to 
recover  property  acquired  by  him  after  his  assignment,  no  oilier 
having  been  made  by  the  insolvent  court,  to  enable  the  assignee!  to 
issue  execution  against  the  property,  the  court  of  Exchequer  re- 
fused to  require  security  from  the  plaintiff*.  The  court  wffl  aot 
compel  a  plaintiff  in  a  qui  torn  action,  to  give  security  for  costs; 
though  he  is  sworn  to  be  a  pauper,  and  has  brought  a  great  nuH>~ 
ber  of  actions  by  the  same  attorney h.  And  they  refused  to  grsOt 
a  rule,  calling  upon  the  defendant  in  repler'nt,  to  find  such  security* 
although  it  was  sworn  that  neither  the  defendant,  nor  the  broke*, 
were  able  to  pay  them,  and  the  defendant  had  taken  the  benefit  o' 


•  Webb  r.  Ward,  7  Durnf.  &  E.  296. 
Saunders  r.  Purse,  H.  36  Geo.  IILK.B. 
Cohen  r.  Bell.T.  44  Geo.  IIL  K.  R  Bass 
r.  Oire,  3  Maule  &  S.  £33.  Robertson  r. 
Arnold,  H.  5$  Geo.  III.  K.  B.  Hancock 
r.  Smith,  2  Chit.  R.  150.  Walkinshav  r. 
Marshall.  4  Tyr.  Rep.  993. 

*  Coben  r.  Bell,  T.44  Geo.  IIL  KB. ; 
and  see  Webb  r.  Ward,  7  Dura£  &  E. 
297.  M*Connell  r.  Johnston,  1  East. 
431.  Anon.  2  Taunt-  61.  Morgan  r. 
Erana,  7  Moore,  345. 

c  Mason  i.  Polhill,  2  DovL  Rep.  61. 
1  Crotup.   &  M.  620.    3  Tyr.    Rep.  595. 

-  Manfe-v  r.  Mavcc,  SMaiu  &  R.  o?l ; 


and  see  Mincbin  r.  Hart,  1  Ckk.  R*P" 
215.  Tidd  iVoc.  9  Ed.  536. 

e  Doyle  r.  Anderson,  2  DovL  Brf- 
596.  per  Paltaom,  J. 

f  Heaford  r.  Knight,  2  Bank. &  C ¥*^ 
4  DovL&  R.81.S.  C. 

«  Oapvorthy  r.  Collier,  2  Croup,  k  •*• 
631  ;  asd  see  Snow  r-  Tovnsend,  6  Tvx**u 
123.  1  Moore,  477.  &  C  Tidd  Pne-  * 
Ed.  536. 

*  Gregory  r.  Elridge,  (or  EWfee,?  * 
Devi.  Rep.  259.  2  Cromp.  &  M.  S»-    4 
Tyr.  Rep.  235.  &  C  ;  and  see  Sander  *' 
Roberts,  Barces.  126.  Golding  r.  Bark^' 
Ccvp.  24.     Field  r.  Carron,  2  H.B**- 
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Dt  act*.     It  is  a  general  rule,  that  proceedings  shall  not   In  ejectment, 
n  ejectment,  where  the  lessor  of  the  plaintiff  is  known,  of 
md  resident  in  this  country b.      And  where  one  of  two 

the  plaintiff  is  abroad,  the  defendant  is  not  entitled  to 
r  his  costs c.  But  a  party  residing  abroad  may,  upon 
tted  to  defend  an  ejectment  as  landlord,  be  required  to 

security d.  The  court  of  King's  Bench  will  not  stay  In  quo  warran- 
ting* on  a  quo  warranto  information,  until  the  prosecutor 
ity  for  costs,  on  the  ground  that  the  relator  is  in  insolvent 
ees,  where  it  appears  that  he  is  a  corporator,  and  no  fraud 
id  *.  But  where  it  appeared  that  the  person  applying  for 
ranto,  was  in  low  and  indigent  circumstances,  and  that 
strong  ground  of  suspicion  that  he  was  applying,  not  on 
ccount,  or  at  his  own  expense,  but  in  collusion  with  a 
he  court  required  such  security  to  be  given  f. 

tion  for  a  rule  to  compel  security  for  costs,  should  be  made  Motion  for, 
'  stage  of  the  proceedings,  or  as  soon  as  the  defendant  can  m*£        ow 
'  do  it,  after  knowledge  of  the  fact  of  the  plaintiff's  resid- 
id  *.     In  the  King's  Bench  and  Exchequer,  however,  the 
i  might  formerly  have  been  made  at  any  time  before  plea 

though  an  order  for  time  to  plead  had  been  previously 
:  but  it  was  not  allowed,  in  either  of  these  courts,*  after 
d  k.  In  the  Common  Pleas,  the  secondary,  in  one  case ', 
lat  the  motion,  requiring  an  infant  plaintiff  to  give  security 
might  be  made  after  issue  joined;  but,  in  a  subsequent 

(or  Hetkett)    v.   Biddle,  S  '  Anon.  2  Chit.  R.  151.  (a.) 

334.  1  Hodges,  1 19.  S.  C.  h  Anon.  2  Chit.  R.  151.  K.  B.  Wilson    ' 

Selby  v.  Alston,  1  Durnf.  &  (or  Minchin)  v.  Minchin,  2  Cromp.  &  J. 

1  see  Henschen  t*.  Ganres,  2  87.  2  Tyr.  Rep.  166.  1  Price  N.  R.  159. 

33.      Jacobs  p.  Stevenson,  1  1  Dowl.  Rep.  299.  S.  C.  Excbeq. 

S.      Maria  p.  Hall,  2  Bos.  &  *  Fry  o.  Wills,  3  DowL  Rep.  6.  9  Leg. 

el  v.  Allan,  id.  437.  Ad.  Eject.  Obs.  205.  S.  C.  K.  B.     Wilson  (or  Min- 

16.  chin)  v.  Minchin,  2  Cromp.  &  J.  87.  2 

Bawden  *.  Roe,  1  Hodges,  Tyr.  Rep.   166.    1   Price  N.  R.  159.  1 

DowL  Rep.  299.  S.  C  Excheq. 

Hudson  v.  Jameson,  4  Man.  k  Walters    v.  Frythall,  5  East,  338. 

Anon.  2  Chit.  R.  359.      Du  Belloix  v. 

Wynne,  2  Maule  &  S.  346  ;  Ld.  Waterpark,   1  DowL  &  R.  348.  (a.) 

lit  Rep.  369  (a).  Tidd  Prac.  Duncan  v.  Stint,  5  Barn.  &  Aid.  702.  1 

5.  DowL  &  R.  346.  S.  C.  K.  B.   Anon.  5 

Wakelin,  1  Barn.  &  Ad.  50 ;  Price,  610.     Moloney  v.  Smith,  M*Clel. 

v.  Day,  and  Rex  v.  Patteson,  1  &  Y.  213.  Excheq. 

82.  2  Leg.  Obs.  12.  S.  C;*r  l  Anon.  1  Marsh.  4,  5. 
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case  *,  it  was  certified  that  such  motion  rotut  be  made  before  plea 
pleaded :  And  now,  by  a  general  rule  of  all  the  courts  h,  "  an  appli- 
cation to  compel  the  plaintiff  to  give  security  for  costs,  must,  in  or- 
dinary cases,  be  made  before  issue  joined."  Under  this  rule,  an  ap- 
plication for  security  for  costs  may  be  granted  after  plea  pleaded1: 
And,  in  the  King's  Bench,  where  the  plaintiff  resides  abroad,  the 
court  has  a  discretionary  power  to  require  security  for  costs,  not- 
withstanding the  defendant  has  proceeded  in  the  cause,  after  he 
knew  that  the  plaintiff  resided  abroad  c.  In  the  Exchequer,  it  feu 
been  decided,  that  a  defendant  who  moves  for  security  for  corti 
need  not  state  the  stage  of  the  proceedings  :  it  rests  with  die  pon- 
tiff to  shew  that  the  application  is  too  late  d.  And,  in  that  eourt,  t 
motion  for  security  for  costs,  on  the  ground  of  the  plaintiff's  ab- 
sence from  England,  must  regularly  be  made  before  issue  joined, 
and  as  soon  as  the  defendant  knows  the  plaintiff  to  have  4eft  the 
country,  as  well  as  before  he  takes  any  further  step  a  :  If  made  after 
issue  joined,  the  court  must  be  satisfied  that  the  defendant  did  not) 
before  that  step  in  the  cause,  know  of  the  plaintiff's  absence*. 
When  security  for  costs  has  been  once  given,  the  court  wiB  not 
compel  a  plaintiff  to  give  fresh  security,  where  the  first  has  proved 
insufficient '.  And  after  trial,  and  a  jury  discharged  from  grvisf  a 
verdict,  it  is  too  late  to  move  for  security  for  costs  of  another  trial 
where  the  defendant  knew  that  the  plaintiff  left  England  after  issae 
joined,  and  before  the  first  trial  e.  The  court  will  not  appoint  any 
fixed  time,  within  which  the  plaintiff  is  to  give  security  for  costs'. 


Proceedings  on        It  may  here  be  proper  to  notice,  as  connected  with  the  subject  of 
interpleader  act.    gtaying  proceedings,  the  provisions  of  the  statute   1  &  2  W.  IV.  * 

58,  to  enable  courts  of  law  to  give  relief  against  adverse  clain*» 
made  upon  persons  having  no  interest  in  the  subject  of  such  chin*- 
These  provisions  are  of  two  kinds ;  first,  such  as  relate  to  the  pr°" 
perty  in  money  or  goods,  where  claims  are  made  by  different  parties* 

•  Kasten  v.  Haw,  J  Moore  &  P.  SO ;  C.  P.  contra. 

andseeTidd  Prac.  9  Ed.  537.  e  Wainwright  v.  Bland,  1  Tjrr.  »<* 

»»  R.  H.  2  W.  IV.  rtg.  I.   §  98.     8  87.  2  Cromp.  M.  &  R.  740.  1  Gate,** 

Bam.  &  Ad.  889.  8  Bing.  808.  2  Cromp.  4  DowL  Rep.  547.  S.  C. 

&  J.  196.  f  Jones  v.  Jacobs,  2  DowL  Rep  *** 

c  Fletcher  v.  Lew,  5  Nev.  &  M.  861.  7  Leg.  Obs.  429.  S.  C.  /xrr  Parte,  J.;  «"* 

1  Har.&  W.  480.  3  Ad.  &  E.  551.  S.  C.  see  Alivon   v.  Furnival,  2  Cramp.  &  & 

d  Jones  v.  Jones,  2  Cromp.  &  J.  207.  655.  4  Tyr.  Rep.  870.  S.  C. 

2Tyr.Rep.216.  1  DowU  Rep.  SIS.  S.C;  B  Broughton  i\  Jeremy,  1  Har.**' 

but  see  Luzaletti  v.  Powell,  1  Marsh.  376.  525. 
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of  whom  has  brought  an  action  against  the  person  in  possession 
em,  and  the  defendant  does  not  claim  any  interest  therein ;  and 
ndly,  for  the  relief  of  sheriffs  and  other  officers,  in  execution  of 
ess  against  goods  and  chattels.  The  former  will  be  treated  of  in 
and  the  latter  in  a  subsequent  Chapter*. 

efore  the  making  of  the  above  statute,  it  often  happened,  that  a  For  relief 
ton  sued  at  law  for  the  recovery  of  money  or  goods,  wherein  he  J2SJ|  ver8e 
no  interest,  and  which  were  also  claimed  of  him  by  some  third 
y,  had  no  means  of  relieving  himself  from  such  adverse  claims, 
by  a  suit  in  equity  against  the  plaintiff  and  such  third  party, 
ally  called  a  bill  of  Interpleader,  which  was  attended  with  ex- 
se  and  delay b;  for  remedy  whereof,  it  is  enacted  by  the  above  Provisions  of 

set* 

arte,  that  "  upon  application  made  by  or  on  the  behalf  of  any 
eftndant,  sued  in  any  of  his  majesty's  courts  of  law  at  Westminster, 
►r  in  the  court  of  Common  Pleas  of  the  county  palatine  of  Lancas- 
tr%  or  the  court  of  pleas  in  the  county  palatine  of  Durham,  in  any 
tttion  of  assumpsit,  debt,  detinue,  or  trover,  such  application  being 
made  after  declaration  and  before  plea,  by  affidavit  °  or  otherwise, 
shewing  that  such  defendant  does  not  claim  any  interest  in  the 
subject  matter  of  the  suit,  but  that  the  right  thereto  is  claimed,  or 
supposed  to  belong  to  some  third  party,  who  has  sued,  or  is  ex- 
peeled  to  sue  for  the  same,  and  that  such  defendant  does  not  in 
say  manner  collude  with  such  third  party,  but  is  ready  to  bring 
iato  court,  or  to  pay  or  dispose  of  the  subject  matter  of  the  action, 
in  such  manner  as  the  court,  or  any  judge  thereof,  may  order  or 
direct ;  it  shall  be  lawful  for  the  court,  or  any  judge  thereof,  to 
Ufeke  rules d,  and  orders d,  calling  upon  such  third  party  to  ap- 
pear* and  to  state  the  nature  and  particulars  of  his  claim,  and 
Maintain  or  relinquish  his  claim ;  and  upon  such  rule  or  order,  to 
•ear  the  allegations  as  well  of  such  third  party  as  of  the  plaintiff, 
tod  in  the  mean  time  to  stay  the  proceedings  in  such  action ;  and  Adverse  claims, 
finally,  to  order  such  third  party  to  make  himself  defendant  in  determined. 
4e  same,  or  some  other  action,  or  to  proceed  to  trial  on  one  or 
"tore  feigned  issue  or  issues e ;  and  also  to  direct  which  of  the 
Parties  shall  be  plaintiff  or  defendant  on  such  trial ;  or,  with  the 
*°*jeiit  of  the  plaintiff  and  such  third  party,  their  counsel  or  at- 
:°*niesf  to  dispose  of  the  merits  of  their  claims,  and  determine  the 

Chip.  XIX  d  For  the  form  of  a  rule  nisi,  and  sum- 

Sec  the  preamble  to  stat,  1  &  2  W.      mons  to  shew  cause,  on  the  above  statute, 

*  t.  58.  and  2  Rep.  C  L.  Com.  24,  5.       see  Append,  to  Tidd  Sup.  1833.  p.  297. 

•  1.  299. 

1  Append,  to  Tidd  Sup.  1833.  p.  298.  c  Id.  297. 
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same,  in  a  summary  manner  * ;  and  to  make  audi  other  rules  and 
orders  therein,  as  to  costs  and  aD  other  matters,  as  may  appear  to 
Judgment  aod      "  be  just  and   reasonable b :   and  that  the  judgment  in  any  nth 

^Twto^bT'  "  action  OT  ***ue  **  may  **  directed  by  the  court  or  judge,  and  the 
final.  "  decision  of  the  court  or  judge  in  a  summary  manner,  shall  be  final 

M  and  conclusive  against  the  parties,  and  all  persons  dainuog  by, 
M  from,  or  under  them."  e 
If  third  party  do       "That  if  such  third  party  shall  not  appear,  upon  such  rale  or 
lppear*  "  order,  to  maintain  or  relinquish  his  claim,  being  duly  served  there- 

with, or  shall  neglect  or  refuse  to  comply  with  any  rule  or  order  to 
be  made  after  appearance,  it  shall  be  lawful  fin*  the  court  or  jade? 
to  declare  such  third  party,  and  all  persons  claiming  by,  from,  ff 
under  him,  to  be  for  ever  barred  from  prosecuting  his  daim  agiavt 
the  original  defendant,  his  executors  or  administrators;  swing 
"  nevertheless,  the  right  or  claim  of  such  third  party  agaiatt  the 
plaintiff;  and  thereupon  to  make  such  order,  between  such  de- 
fendant and  the  plaintiff,  as  to  costs  and  other  matters,  as  may  ap- 
pear just  and  reasonable."4 
ProTuo,asto  "  Provided  always,  that  no  order  shall  be  made  m  pursuance  of 

°J*2^  *  ri°"  "  that  act,  by  a  single  judge  of  the  court  of  pleas  of  the  said  e*s*y 

palatine  of  Durham,  who  shall  not  also  be  a  judge  of  one  of  tke 
said  courts  at  Westminster :  and  that  every  order  to  be  made  iapaT- 
suance  of  that  act,  by  a  single  judge  not  sitting  in  open  eoart, 
"  shall  be  liable  to  be  rescinded  or  altered  by  the  court,  in  like  manner 
Reference  bv       "as  other  orders  made  by  a  single  judge.*' e   "  Provided  also,  that  \U 
$mgW  jud#eT  to    «  lirX)n  application  to  a  juttee  in  the  first  instance,  or  in  anv  later  stag« 

decision  ot  1  IT  J    ~c  '  ~v 

court.  "  of  the  proceedings,  he  shall  think  the  matter  more  fit  for  the  de>- 

**  cision  of  the  court,  it  shall  be  lawful  for  him  to  refer  the  matter  tt> 
"  the  court :  and  thereupon  the  court  shall  and  may  hear  and  dispose 
"  of  the  same,  in  the  same  manner  as  if  the  proceeding  had  originally 
"  commenced  by  rule  of  court,  instead  of  the  order  of  a  judge."1 
Decisions  on  This   statute  is  confined  to    actions   of  assumpsit,   debt,  kti***- 

mterplt     r  and    tracer :    and    therefore,    where    the    declaration    contained    * 

act. 

count  in  case,  as  well  as  in  trover,  the  court  would  not  interfere  * : 
And  the  court  cannot  give  relief  to  stakeholders,  who  are  ou'5 
threatened  with  proceedings  :  an   action  must  be  brought,  and  th* 

b  Append,  to  T.U  Sun.  l$S3.  p.  299.  pursuance  thereof,  may  be  entered  of  *&^ 

b  S:at.  1  i\  2  W.  IV.  c.  5S.  §  I.  &c,  which  will  be  nocked  in  Chaf  Xl>,# 

c  /■/.  {>  2.  when  treating  of  the  relief  of  sberife  ■** 

tf  Id.  5  3.  other  officers,  in  the  execution  of  proce* 

*  Id.  $  \.  against  goods  and  chattels. 
f  Id.  $  5.  There  is  also  a  clause  in  the  *  Lawrence  r.  Matthews,  5  DowlBf' 

act.  ( 5  7.)  that  all  rules  orders.  &c.  made  in  1 49.  12  Leg.  Obs.  230.  S.  C. 
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laintiff*  declare,  before  the  court  can  interfere  *.     It  has  also  been 

ecided,  that  a  party  who,  by  his  own  act,  is  placed  in  a  situation  to 

e  sued,  cannot  call  on  the  court  to  substitute  another  defendant  in 

is  stead  b :   And  the  holder  of  title  deeds  cannot  apply  to  the  court, 

«•  protection  against  opposing  claims  c.     So,  a  rule  for  interpleading 

ill  not  be  granted,  after  a  suit  has  been  stayed  by  injunction  d.  And 

contested  claim  to  a  reward  advertised  for  the  apprehension  of  a 

Ion,  cannot  be  made  the  subject  of  a  motion  under  the  above  act9. 

defendant  who  is  sued  for  the  recovery  of  property  in  his  pos- 

«*ion,  in  which  he  has  no  interest,  but  which  is  claimed  by  a  third 

>rson,  cannot    apply  to  be  relieved  under    the  interpleader   act, 

gainst  the  claims  of  the  plaintiff  and  such  third  party,  if  he  has  an 

demnity  from  the  claimant r.     And  the  case  of  a  wharfinger,  who 

aims  a  lien  on  goods  for  wharfage,  &c.  which  attaches  only  upon 

le  of  the  parties  by  whom  the  goods  are  claimed,  is  not,  it  seems, 

ithin  the  meaning  of  the  statute  *.     But  a  lien  attaching  upon  the 

oods  in  dispute,  and  which  must   be  satisfied  by  whichever  party 

Ithnately  turns  out  to  be  entitled  to  them,  does  not  prevent  the  party 

fho  holds  the  goods  from  applying  to  the  court  for  relief,  under  the 

ibove  act h.     And  where  goods  consigned  to  A.  and  warehoused  at 

the  London  docks,  were  claimed  by  B.,  and  the  dock  company  having 

required  an  indemnity  of  A.,  the  original  consignee,  before  delivering 

them  to  him,  A.  refused,  and  brought  an  action  of  trover,  with  counts 

fa  ipecial  damage,  for  the  detention :   on  motion  by  the  company 

fa  relief,  under  the  interpleader  act,  B.  not  appearing    upon  due 

notice,  the  court  held  that   the  claim  of  B.  against  the  company  was 

Wed;  but  that  A.  ought  not,  by  reason  of  the  act,  to  be  precluded 

fant  recovering  for  his  special  damage,  if  any  l.     Where  an  auc- 

toaeer  has  one  action  brought  against  him  in  the  Common  Pleas, 

■^  another  in  the  King's  Bench,  by  different  claimants,  for  the  same 

Property,  he  must,  in  order  to  relieve  himself  under  the  Interpleader 

**>  obtain  rules  in  both  courts  k  :   And  if  part  of  a  sum  claimed  by 

***  parties  has  been  paid  to  one  of  them,  before  an  adverse  claim 

*  fafcer  ».  Linnett,  2  Dowl.  Rep.  562.       1  Cromp.  &  M.  73.  S.  C. 

8  ***.  Obfc  598.  8.  C.  per  Pattemm,  J.  «  Braddick  ».  Smith,  2  Moore  &  S.  IS  I. 

*  Belcher  v.   Smith,  9   Bing.  82.    2       9  Bing.  84.  S.  C. ;  but  see  Gladstone  v. 
lf°o«  Jt  &.  184.  S.  C.  White,  1  Hodges,  386. 

*  Smith  v.  Wheeler,  1  Gale,  163.  h  Cotter  v.  Bank  of  England,  S  Moore 
4  Aiayne  v.  Lloyd,  1  Bing.  N.  R.  720.  &  S.  180.  2  DowL  Rep.  728.  S.  C. 
lodges,  166.  1  Scott,  609.  S.  C.  *  Lucas  v.  London  Dock  Company,  4 

*  Grant  v.  Fry,  4  Dowl.  Rep.   185.  Barn.  &  Ad.  378. 

Cob  a.  Lee,  1  Hodges,  204.  k  Allen  v.  Gilby,  3  Dowl.  Rep.  143. 

f  Tucker  v.  Morris,  1  DowL  Rep.  639. 
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Further  deci- 
sions. 


made,  the  adverse  claimant  has  a  right  to  have  the  whole  sum  he 
claims  paid  into  court,  on  the  holder's  applying  for  relief  under  the 
act*. 

On  an  application  to  a  judge  at  chambers,  under  the  interpleader 
act,  an  order  having  been  made,  by  consent  of  all  parties,  to  refer  the 
cause,  on  certain  terms,  to  a  barrister,  instead  of  an  issue  being 
directed,  the  court  refused  to  grant  a  rule  nisi  for  varying  the  order, 
by  introducing  a  fresh  term  into  the  reference,  in  consequence  of 
information  which  one  of  the  parties  (an  administratrix)  had  ob- 
tained, since  the  hearing  at  chambers  b.  The  costs  of  the  applicant, 
where  he  has  acted  bond  fide,  will,  in  the  first  instance,  be  directed  to 
be  paid  out  of  the  fund,  or  proceeds  of  the  goods  in  dispute,  to  be 
repaid  by  the  party  ultimately  unsuccessful c.  And  where  an  un* 
has  been  directed  by  the  court,  to  try  the  rights  of  contending  partiet 
to  the  property  in  question,  and  the  intermediate  party  has  paid  money 
into  court,  to  abide  the  event  of  the  issue,  the  successful  party  cannot 
move  to  have  the  money  paid  out  to  him,  until  final  judgment  has  been 
signed  d.  In  the  Exchequer,  a  rule  nisi,  under  the  first  section  of  the 
interpleader  act,  is  no  stay  of  proceedings,  unless  notice  of  the  motion 
for  that  purpose  has  been  given  to  the  parties  against  whom  it  has 
been  obtained*.  And  although,  it  has  been  said,  cause  cannot  be 
shewn  at  chambers  against  such  a  rule  obtained  by  a  sheriff,  under 
the  sixth  section  of  the  act f,  yet  it  may  be  so  shewn,  where  the  role 
has  been  obtained  under  the  first  section  *. 


•  Allen  v,  Gilby,  3  Dowl.  Rep.  148. 

b  Drake  v.  Brown,  2  Cromp.  M.  &  R. 
270. 

c  Duear  ».  Mackintosh,  3  Moore  &  S. 
174.  2  Dowl.  Rep.  734.  S.  C.  Cotter  v. 
Bank  of  England,  3  Moore  &  S.  160. 
2  Dowl.  Rep.  728.  S.  C.  Parker  v.  Linnett, 
2  Dowl.  Rep.  562.  8  Leg.  Obs.  SOS. 
S.  C.  ]>er  Patteson,  J.  Agar  v*  Blethyn,  1 
Tyr.  &  G.  160. 

d  Cooper  f.  Lead  Smelting  Company,  2 
Moore  &  S.  714.  810.  9  Bing.  684.  1 
Dowl.  Rep.  728.  S.  C     For  the  notice  of 


motion,  and  rules  of  court  in  this  cue,** 
Append,  to  Tidd  Sup.  1833.  p.  296,7. 

•  Smith  v.  Wheeler,  9  Leg.  Obs.  518- 
<  Shaw  v.  Roberts,  2  DowL  Rep.  &  * 

Leg.  Obs.  444,  5.  S.  C.  Brackenbory  * 
Lawrie,  3  Dowl.  Rep.  180.  per  AUff** 
B. ;  but  see  Poweler  v.  Lock,  4  Ner .  &  ¥• 
852,  3.  per  Ld.  Denman,  Ch.  J.  Ben** 
v.  Cross,  4  Dowl.  Rep.  122.  Hs&y^ 
Haines)  v.  Disney,  1  Hodges,  189.  2 
Scott,  183.  S.  C.  contra. 

*  Smith  t.  Wheeler,  1  Gale,  15.  SDo*t 
Rep.  431.  9  Leg.  Obs.  318.  S.  C 
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Warrants  of  Attorney  to  confess  Judgment, 
and  entering    up  Judgment   thereon;    and   of 

COMPOUNDING  a  PENAL  ACTION. 


HE  security  usually  given  by  the  defendant  to  the  plaintiff,  on  Warrtnt  of  tt- 
npromising  an  action,  and  which  is  also  frequently  given  when  no  ^hy^^led^ 
ion  is  depending,  is  a  warrant  of  attorney;  so  called,  from  its 
thorizing  the  attorney  or  attornies,  to  whom  it  is  directed,  to  appear 

•  the  defendant,  and  receive  a  declaration  in  an  action  to  be  brought 
ainst  him,  and  thereupon  to  confess  the  same  action,  or  suffer  judg- 
mt  therein  to  pass  by  default  *,  &c. 

Every  warrant  of  attorney  should  be  given  voluntarily,  and  for  a  Consideration 
lod  consideration :  Therefore,  if  a  warrant  of  attorney  be  obtained  ^^"rdered  to 
f  fraud  b,  or  misrepresentation  °,  or  given  for  a  corrupt  and  usurious  be  delivered  up. 
•nsideration  d,  or  for  securing  the  payment  of  an  annuity,  which  is 
>id  by  the  annuity  act e,  &c.  or  of  a  debt  discharged  by  the  insol- 
ent debtors'  actr,  the  courts  will  order  it  to  be  delivered  up,  and  set 
;ide  the  judgment  and  proceedings,  if  any,  which  have  been  had 
ader  it    The  court  of  King's  Bench  has  a  summary  jurisdiction  over  For  fraud. 
warrant  of  attorney  alleged  to  be  fraudulent,  on  the  application  of 
*y  person  interested  in  impeaching  it  * :  and  they'  will  interfere,  on 

*  ground  of  fraud,  at  the  instance  of  a  third  person,  who  is  not  a 
**ty  to  the  warrant  of  attorney  h.      If  the  facts  upon  which  the 


*  TiddiVac.9Ed.645.  Append,  tbere- 

»  Chip.  XXL  §  4.     And  for  the  form 

*  warrant  of  attorney  to  confess  judg- 

***  in  qectment,  see  id.  Chap.  XLVI. 

Duncan  v.  Thomas,  Doug.  106. 
*°tnas  t>.  Rhodes,  S  Taunt  478 ;  and  see 
^Uon  v.  Davison,  4  Barn.  &  Aid.  691. 
°geri«.  Kingston,  10  Moore,  97.  2  Bing. 
k*«  S.  C.  Kay  ©.  Masters,  1  Dowl.  Rep. 
^  3  Leg.  Ob§.  396.  S.  C  per  Palteson, 


c  Anon.  2  Ken.  294. 

d  Cook  v,  Jones,  Cowp.  727.  Edmonson 
v.  Popkin,  1  Bos.  &  P.  270.  Roberts  v. 
GofT,  4  Barn.  &  Aid.  92.    Post,  276. 

e  Tidd  Prac.  9  Ed.  521,  2.  525.  Poti, 
277. 

1  Smith  v.  Alexander,  5  Dowl.  Rep.  IS. 
12  Leg.  Obs.212.  S.C. 

K  Harrod  v,  Benton,  2  Man.  &  R.  ISO. 
8  Barn.  &C.217.S.  C. 

h  Martin  v.  Martin,  S  Barn.  &  Ad. 
9S4. 

T  2 
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alleged  fraud  depends,  are  clearly  made  out  by  affidavit,  the  court, 
upon  motion,  will  set  aside  aside  a  warrant  of  attorney,  judgment 
and  execution,  on  the  ground  that  they  ai  fraudulent  against  cre- 
ditors *  :  but  when  those  facts  are  disputed,  they  will  direct  an  issue  to 
try  the  question  of  fraud  a.  And  a  warrant  of  attorney  given  to  a 
particular  creditor,  by  one  who  at  the  time  intends  to  take  the  benefit 
of  the  insolvent  debtors*  act,  is  fraudulent  and  void  against  his  assignees, 
as  being  a  charge  on  property,  or  a  transfer  of  it  by  assignment, 
within  the  3£d  section  of  7  Geo.  IV.  c.  57  b.  But  where  a  party  giro 
a  warrant  of  attorney  to  another  without  consideration,  in  order  that 
the  latter  may  protect  the  goods  of  the  former  from  execution,  and 
judgment  and  execution  are  signed  and  issued  against  good  faith,  a 
court  of  law,  it  is  said,  will  not  interpose  c. 
Usury.  If  a  judgment  be  founded  on  an  usurious  security,  the  court  of  King1! 

Bench  will  set  it  aside,  without  compelling  the  defendant  to  repay  the 
principal  and  interest d.     But  where  A.  at  BJs   request,  advanced 
him  2002.  and  took  his  warrant  of  attorney  for  payment  as  follows; 
1002.  at   Christmas  1829,  and  100/.  at  Midsummer  1830,  if  both 
should  be  then  living,  and  1002.  at  Christmas  1830,  on  the  same  con- 
dition; judgment  being  entered  up  for  the  last  1002.  and  a  motion 
made  to  set  it  aside,  as  founded  on  an  evidently  usurious  contract, 
the  court  held  that  this  did  not  sufficiently  appear,  to  warrant  Ac 
interposition  of  the  court e.  So,  where  an  annuity  was  granted  for/w 
lives,  with  a  covenant  on  the  part  of  the  grantor,  to  insure  the  fourth 
life  to  the  amount  paid  for  the  consideration,  within  thirty  days  after 
the  decease  of  the   three  first,  the  court  of  Common  Pleas  refused  to 
set  aside  the  warrant  of  attorney,  on  the  ground  of  usury f.     Any- 
where securities  had  been  acted  on,  and  the  money  partly  paid  by  th^ 
borrower,  that  court  would  not  set  aside  a  judgment  and  execution  o 
the  ground  of  usury,  but  upon  the  terms  of  the  defendant's  repayinc^ 
the  principal  and  legal  interest  *.  It  may  here  be  proper  to  notice, 
by  the  Bank  act h,  "  no  bill  of  exchange,  or  promissory  note,  m 
"  payable  at  or  within  three  months  after  the  date  thereof,  or  n 
"  having  more  than  three  months  to  run,  shall,  by  reason  of  any  i 

*  Harrod  v.  Benton,  2  Man.  &  R.  ISO.  522.  jxr  Parke,  J. 
8  Barn.  &  C.  217.  S.  C.  d  Roberts  t>.  Gofl;  4  Barn.  &  Aid. 

k  Sharpe  v.  Thomas,  6  Bing.  416.  4  e  Flight  v.  Chaplin,  2  Barn.  &  Ad.  1! 

Moore  &  P.  87.  S.  C. ;  and  see  Herbert  and  see  Ferguson  v.  Sprang,  S  Ner.  A 

v.  Wilcox,  6  Bing.  203.   3  Moore  &   P.  665.   1  Ad.  &  E.  576.  S.  C. 
515.  S.  C;    but  see   Arnell  v.   Bean,    1  f  Ex  parte  Nash,  4  Moore  &  P.  1& 

Moore  &  S.  151.  8  Bing.  87.  S.  C  8  Hi  mile  v.  O'Brien,  1  Taunt.  41* 

c  Dukes  v.  Saunders,    I  Dowl.   Rep.  h  3  &  4  W.  IV.  c.  98.  $  7. 
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en  thereon  or  secured  thereby,  or  any  agreement  to  pay  or 
«•  allow  interest  in  discounting,  negociating,  or  transferring 
,  be  roid  ;  nor  shall  the  liability  of  any  party  to  any  such 
te  be  affected,  by  reason  of  any  statute  or  law  in  force  for 
stion  of  usury : "  And  a  warrant  of  attorney  given  to  secure 
:  of  an  usurious  bill  at  three  months,  which  had  been  dis- 
t  maturity,  was  holden  to  be  protected  by  the  act  *.  Where  Gaming  debt, 
an  gave  bills  for  die  amount  of  a  gaming  debt,  and  when 
lue,  renewed  them  with  die  holder,  and  for  the  last  bills 
confessed  a  judgment  by  warrant  of  attorney,  the  court 
k  Pleas  would  not  set  aside  the  judgment,  unless  he  could 
tolders  of  the  bills  with  notice,  but  permitted  him  to  try 
an  issueb.  Where  a  warrant  of  attorney  has  been  given  On  annuity  acts, 
judgment,  or  judgment  has  been  entered  up  thereon,  for 
e  payment  of  an  annuity,  the  courts,  in  virtue  of  their 
isdicdon,  will  enter  into  the  validity  of  the  warrant  of 
r  judgment,  upon  motion ;  and  if  the  provisions  of  the 
\  have  not  been  complied  with,  will  vacate  the  warrant  of 
•  set  aside  the  judgment e. 

int  of  attorney  be  given  by  an  infant d,  or  by  one  of  se-  When  given  by 
tors,  to  confess  a  judgment  against  all  •,  the  court  will  jj^£jj|tl 
ie  delivered  up,  &c. :  And  a  joint  warrant  of  attorney,  to  executor*, 
idgment  by  an  infant  and  another,  may  be  vacated  against 
aly f.    But  in  order  to  entitle  the  defendant  to  relief,  on 
of  infancy,  he  must  clearly  shew  that  he  was  under  age, 
of  giving  the  warrant  of  attorney  c.     And  a  warrant  of  By  partner 
ider  seal,  executed  by  one  person  for  himself  and  his 

Yeates,  (or  Meals,)  4  Nev.  Barn.  &  Ad.   612.    Davis  v.  Bryan,   9 

Ld.  &  E.  326.  S.  C.  DowLAR.726. 

Stanley,  4  Taunt.  683.  d  Saunderaon  v.  Marr,  1  H.  Blac.  75. 

Chester,  4  Durnf.  &  E.  694.  Chambers  v.  Burnett,  T.  32  Geo.  III. 

e,  1  H.  Blac.  659.     Duke  C  P.  Imp.  C.  P.  7  Ed.  597.  Storton  v. 

Tilliams,  4  Bro.  C.  C.  S 10.  Tomlins,  10  Moore,  1 72. 2  Bing.  475.  S.  C. 

138.   S.    C     Steadman  r.  e  ElweD  r.  Quash,  1  Str.  20;  and  see 

)urnf.    &  E.   737.      Van  1  Rol.  Abr.  929.  ;rf.  5.  Lepard  o.  Vernon, 

i,  1  Bos.  &  P.  451.     Gar.  2  Ves.  &  B.  51.   I  Chit  R.  708.  m  nods. 

it  3  Taunt.  540.     Storton  f  Motteux  t*.  St.  Aubin,  2  Blac.  Rep. 

Moore,  172.  2  Bing.  475.  1133.     Wood  p.  Heath,  1  Chit  R.  708. 

r  decisions  on  the  annuity  m  notit,     Ashlin  p.  Langton,  4  Moore  & 

II.  c  26.  &  53  Geo.  III.  S.  719. 

Cumberland  v.    Kelley,   8  f  Weaver  v.  Stokes,  1   Meeson  &  W. 

02.     Walford  v.  Marchant,  208.  1  Tyr.  &  G.  512.  4  DowL  Rep.  724 

.  315.     Frost  r.   Frost,  3  12  Leg.  Obs.  156,  7.  S.  C 
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covert. 


attorney. 


partner,  in  the  absence  of  the  latter,  but  with  his  consent,  is  a  suffi- 
To,  or  by  feme    cient  authority  for  signing  judgment  against  both  *.     A  warrant  ©f 

attorney  to  confess  judgment  to  a  feme  covert,  is  voidb :  and  the 
court,  on  motion,  set  aside  a  judgment  on  a  warrant  of  attorney 
given  by  nfeme  covert,  although  she  had  been  divorced  a  mend  tt 
thoro c.  So,  where  &feme  covert  was  taken  in  execution,  on  a  judg- 
ment entered  up  on  a  warrant  of  attorney,  given  by  her  in  an  assumed 
name,  the  court  discharged  her  out  of  custody,  and  set  aside  the 
judgment,  on  a  summary  application,  though  the  creditor  was  wholly 
ignorant  of  the  marriage  d.  But,  in  a  former  case e,  where  a  fme 
covert,  who  lived  by  herself  and  acted  as  a  feme  sole,  gave  a  warrant 
of  attorney  to  confess  a  judgment,  and  afterwards  moved  to  set  aside 
the  judgment,  because  she  was  covert,  the  court  of  King's  Bench 
By  client,  to  his  would  not  relieve  her,  but  put  her  to  her  writ  of  error.      A  warrant 

of  attorney  given  by  a  client  to  his  attorney,  as  a  security  for  fiton 
costs,  is  illegal f.     But  a  warrant  of  attorney  given  to  secure  the 
payment  of  future  costs,  and  also  of  costs  and  money  already  doe 
and  advanced,  though  void  as  to  the  client's  future  liability,  is  valid 
as  to  the  actual  liability  *.     And  a  stipulation  that  judgment  shall 
not  be  entered  up  on  a  warrant  of  attorney,  before  a  certain  day, 
unless  the  party  giving  it  shall  in  the  mean  time  have  become  bank- 
rupt, or  insolvent,  does  not  oust  the  party  to  whom  it  is  given  from 
the  right  to  enter  up  judgment  before  the  day  specified,  if  the  former 
be   in  insolvent  circumstances,  although  he  may  not  have  become 
bankrupt,  or  taken  the  benefit  of  an  insolvent  debtors'  acth.    It  ha* 
been  doubted  whether,  in  an  action  upon  an  Irish  judgment,  entered, 
up  on  a  warrant  of  attorney,  the  grounds  of  such  judgment  are  ex- 
aminable by  the  courts  here  l :  And  the  court  of  King's  Bench  woulo- 
not  decide  the  question,  whether  a  joint  stock  company  was  a  nui- 
sance, within  the  statute  6  Geo.  I.  c.  18.  upon  motion  to  set  aside  » 
judgment  confessed  to  them  on  a  warrant  of  attorney  k. 


On  Irish  judg- 
ment, &c. 


•  Brutton  v.  Burton,  1  Chit  Rep.  707; 
but  see  Stead  r.  Salt,  10  Moore,  S89.  3 
Bing.  101.  S.  C.  Rathbone  v.  Drakeford, 
4  Moore  &  P.  57.  6  Bing.  S75.  S.  C. 

b  Roberts  t».  Pierson,  2  Wils.  8. 

c  Faithorne  v.  Blaquire,  6  Maule  &  S. 
7S. 

d  Selby  v.  White,  4  Leg.  Obs.  349, 50. 
]XT  Pattcsorij  J. 

e  Anon.  1  Salk.  400;  and  see  Mac- 
lean v.  Douglass,  3  Bos.  &  P.  128.  Wil- 
kini  v.  Wetherill,  id.  220. 


f  Jones  v.  Hunter,  1  DowL  Rep.  4®** 
;*r  Palteson,  J. 

B  Holdsworth  r.  Wakeman,  1  P°*L 
Rep.  532.  5  Leg.  Obs.  429.  S.  C  Y* 
Parke,  J. 

h  Biddlecombe  r.  Bond,  5  Ner.  &  *** 
621.   1  Har.  &  W.  612.  S.  C. 

1  Guinness  v.   Carroll,  1  Barn.  &'* 
459. 

k  Brown  v.  Holt,  4  Taunt.  587;  ^ 
for  other  cases  in  which  the  courts  w$  ^ 
interfere,  see  Tidd  Proc.  9  Ed.  547, & 
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en  the  defendant  is  in  custody  by  arrest,  it  is  a  rule  in  the  Attorney's  pre- 
of  King's  Bench  and  Common  Pleas  »,  that  "  no  bailiff  or  M,,M  ?««-«y. 

°  on  giving  war- 

Ms  officer  shall  presume  to  exact  or  take  from  him  any  warrant  rant  of  attorney, 

nowledge  a  judgment,  but  in  the  presence  of  an  attorney  for    y  pr 

fendant,  who  shall  subscribe  his  name  thereto ;  which  warrant 

be  produced,  when  the  judgment  is  acknowledged."     But  it 

'  been  deemed  sufficient  for  the  plaintiff's  attorney  to  be  pre- 

and  subscribe  the  warrant,  as  attorney  for  the  defendant5, 

;r  rule  was  made,  in  the  King's  Bench c,  that  "  no  warrant  of 

ey  executed  by  any  person  in  custody  of  a  sheriff,  or  other 

,  for  the  confessing  of  judgment,  shall  be  valid,  or  of  any  force, 

there  be  present  some  attorney  on  the  behalf  of  such  person 
tody,  to  be  expressly  named  by  him,  and  attending  at  his  re- 
to  inform  him  of  the  nature  and  effect  of  such  warrant  of  at- 
,  before  the  same  is  executed ;  which  attorney  shall  subscribe 
me  as  a  witness  to  the  due  execution  thereof":  And  accord- 
by  a  general  rule  of  all  the  courts  d,  "no  warrant  of  attorney 
fess  judgment,  given  by  any  person  in  custody  of  a  sheriff  or 
officer,  upon  mesne  process,  shall  be  of  any  force,  unless  there 
sent  some  attorney  on  behalf  of  such  person  in  custody,  ex- 
y  named  by  him,  and  attending  at  his  request,  to  inform  him 

nature  and  effect  of  such  warrant,  before  the  same  is  exe- 
;  which  attorney  shall  subscribe  his  name  as  a  witness  to  the 
Lecution  thereof,  and  declare  himself  to  be  attorney  for  the  de- 
lt,  and  state  that  he  subscribes  as  such  attorney."  Since  the 
g  of  this  rule,  where  a  debtor,  being  arrested,  offered  a  war- 
f  attorney,  and  the  plaintiff's  attorney,  who  had  also  advised' 
fendant  in  the  previous  stages  of  the  business,  came  at  his 
it,  to  the  place  where  he  was  in  custody,  and  proposed  another 
ey,  whom  he  brought  with  him,  to  read  over  the  warrant  of 
ey  to  the  defendant,  and  attest  it  on  his  behalf,  in  which  the 
lant  acquiesced,  but  the  attorney  so  introduced  was  not  known 

sent  for  by  him,  the  court  held  that  this  was  not  a  com- 
e  with  the  rule,  and  set  aside  the  warrant  of  attorney,  and  pro- 
igs  thereon,  for  irregularity6.  And  it  has  been  decided  by 
urt  of  King's  Bench,  in  a  recent  case  f,  that  the  presence  and 

E.   15  Car.   II.  reg.  II.   K.  B.  d  It  H.  2  W-  IV.  reg.    1.  §   72.     S 

14  &  15  Car.  II.  reg.  IV.  C.  P.  Barn.   &  Ad.  384.    8  Bing.  296,  9.   2 

U  v.  Riley,  2  Str.  1245.  Cramp.  &  J.  188. 

E.  4  Geo.  II.  K.  B.  2  Str.  902.  •  Walker  v.  Gardner,  4  Barn.  &  Ad. 

i  «.  Hanbury,  Cowp.   281 ;  and  371. 

d  Frac  9  Ed.  548,  9.  <  Verge  a  Dodd, E.  11  Geo.  IV.K.  B» 
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attestation  of  an  attorney,  who  had  not  taken  out  his  certificate  with- 
in a  year,  is  insufficient*. 
Leave  to  enter         In  the  King's  Bench,  if  the  warrant  of  attorney  were  above  a  year 

olVwar^7of°n  °^'  aPP^cat^on  mu8t  formerly  have  been  made  to  the  court  in  term 
attorney,  how      time,  or,  if  it  were  not  above"  ten  years  old,  to  a  judge  in  vacation, 

for  leave  to  enter  up  judgment  thereon  b ;  but  if  it  were  above  ten 
years  old,  the  application  must  have  been  made  to  the  court,  as  a  judge 
would  not  make  an  order  in  vacation b;  and  where  it  was  aboie 
twenty  years  old,  there  must  in  general  have  been  a  rule  to  the* 
cause c,  founded  on  an  affidavit,  stating  facts  which  rebutted  the 
presumption  of  payment d.     In  the  Common  Pleas,  if  a  warrant  of 
attorney  were  above  one,  and  under  ten  years  old,  leave  to  enter 
judgment  thereon  might  have  been  given  on  a  side-bar  or  tretnry 
rule  e  ;  but  if  it  were  above  ten  years  old,  the  court  must  have  bees 
moved  for  leave  to  enter  up  judgment e :  If  the  warrant  of  attorney 
were  under  twenty  years  old,  the  common  affidavit  of  the  due  execu- 
tion of  the  warrant,  that  the  debt  was  unpaid,  and  parties  brag, 
was  deemed  sufficient  to  induce  the  court  to  grant  an  absolute  ndc; 
but  if  the  warrant  were  above  twenty  years  old,  the  rule  most  bite 
been  to  shew  cause,  and  served  on  the  defendant f.     And  now,  syt 
general  rule  of  all  the  courts*,  "  leave  to  enter  up  judgment  on  t 
warrant  of  attorney,  above  one  and  under  ten  years  old,  must  be  ob- 
tained by  a  motion  in  term,  or  by  order  of  a  judge  in  vacation ;  and 
if  ten  years  old  or  more,  upon  a  rule  to  shew  cause."     On  this  rale, 
a  rule  nisi  was  holden  to  be  unnecessary,  for  entering  judgment  oo 
a  warrant  of  attorney  under  ten  years  old,  notwithstanding  it  ip* 
peared  that  the  defendant  was  insane,  and  had  been  so  for  a  con- 
siderable period,  and  there  did  not  appear  to  be  any  chance  of  h* 
recovery  h. 
Affidavit  for,  The  affidavit  of  the  due  execution  of  the  warrant  of  attorney,  &• 

how  entitled.       ma^  jt  8eemS)  ^e  eni\tUd  in  the  cause  in  which  the  judgment  is  t0 

be  entered  up1 ;  but  where  it  was  not  so  entitled,  the  court  held  it  to 


■  Verge  v.  Dodd,  E.  1 1  Geo.  IV.  K.  B. 

h  Imp.  K.  B.  10  Ed.  43.3. 

c  Anon.  I  Chit.  R.  618.  in  notis. 

d  Hulke  i'.  Pickering,  2  Bam.  &  C. 
555.  4  Dowl.  &  R.  5.  S.  C. 

e  Anon.  Barnes,  47. 

f  Id.  ibid. ;  and  see  Roundel  v.  Powel, 
Cas.  Pr.  C.  P.  145,  6.  Tidd  Prac.  9  Ed. 
4S4,  485,  6.  (y.)  552,  3. 

«  R.  H.  2  W.   IV.  rtg.   1.   §  73.     3 


Barn.  &  Ad.  384.  8  Bing.  299.  gCrorop- 

6  J.  188  ;  and  ree  Fursey  ».  Pitting^** 

7  Log.  Obs.    332.    8  Leg.  Obs.  805,  *• 
S.  C.  per  Parke,  J. 

h  Piggot  v.  Killick,  4  Dowl.  Rep.  &1' 
1  Har.  &  W.  618.  11  Leg.  Obs.  1|7' 
S.  C. 

1  Sowerby  v.  Woodrof?  1  Barn.  ft  A1* 
567  ;  and  see  Man  lev  v.  Marqui*ofIM|B^ 
ford,  id.  568.  («). 
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be  sufficient*.  This  affidavit  should  regularly  be  made  by  the  at-  By  whom 
testing  witness ;  or,  if  he  cannot  be  met  withb,  or  reside  out  of  the 
jurisdiction  of  the  court  °,  an  affidavit,  verifying  his  handwriting,  will 
he  deemed  sufficient.  Where  the  attesting  witness  was  ill  in  bed, 
aii  affidavit  was  holden  to  be  necessary ;  and  without  it,  the  rule 
csuld  not  be  granted d.  And  where  he  cannot  be  met  with,  the 
tsort  must  be  informed  by  affidavit,  of  the  endeavours  which  have 
keea  made  to  find  him,  before  they  will  admit  secondary  evidence  •. 
b  the  King's  Bench,  the  acknowledgment  of  the  warrant  of  attorney 
sy  the  defendant,  will  be  no  waiver  of  the  objection':  But  in  the 
Consnon  Pleas,  if  A.  agree  to  acknowledge  an  old  warrant  of  at- 
toney  given  by  him,  so  as  to  entitle  B.  to  enter  up  judgment  there- 
tfa,  judgment  may  be  entered  up,  under  a  judge's  order,  without  an 
jsfaavit  of  the  attesting  witness  * :  and  that  court  allowed  judg- 
4acat  to  be  entered  up  on  an  old  warrant  of  attorney,  upon  an  affi- 
davit by  the  plaintiff's  agent,  that  he  saw  the  defendant  execute 
gjfee  warrant  of  attorney,  which  was  given  to  secure  a  sum  of  money 
jsW  to  the  plaintiff,  which  remained  due  and  unpaid  h.  In  the  Ex- 
jafcsquu,  an  affidavit  by  the  plaintiff's  attorney,  that  the  debt  was 
was  deemed  sufficient  to  support  a  motion  to  enter  up  judg- 

on  an  old  warrant  of  attorney,  where  the  attorney  swore  that 
At  had  been  employed  in  managing  the  money,  and  receiving  and 
gayag  over  the  interest1.  So,  where  the  attesting  witness  to  a 
jRatrant  of  attorney,  was  the  clerk  of  the  attorney  preparing  it,  the 
/mat  of  his  affidavit  on  signing  judgment,  was  holden  to  be  sufficiently 
sspuliid  by  that  of  his  master,  verifying  the  handwriting  of  his 
j-Ark,  and  of  the  defendant,  and  stating  that  the  clerk  had  ab- 
giWonded,  and  could  not  be  found  k.  And  a  rule  was  obtained  to 
&*ter  up  judgment  on  an  old  warrant  of  attorney,  where  the  attest- 
}Jag  witness  to  the  execution  of  it  was  dead,  and,  to  prove  the  execu- 

an  affidavit  was  made  by  one  of  the  plaintiffs,  verifying  the 


I 


*  Export*  Gregory,  8  Barn.  &  C.  409. 
ftwis  (or  Haward)  v.  Stanbury,  8  Dowl. 
440.  9  Leg.  Obs.  415.  S.  C.  per 
Bw  ;  tad  tee  Poole  v.  Robberdi, 
*  Barn,  ft  Aid.  608.  («.) 

»  Joscs  «.  Knight,  1  Chit  R.  743;  and 
ttHdUay  v.  Ld.  Oxford,  10  Leg.  Obs. 

lis. 

c  Appletoa  «.  Bond,  1  Out  R.  744. 

*  Ora  9.  Holies,  4  DowL  Rep.  578. 
1 1  Leg.  Obs.  S60.&C. 

•  1  Out  Rep.  748.  (*>    Waring   v. 


Bowles,  4  Taunt  188. 

'  Jonea  v.  Knight,  1  Chit  R.  748. 
Appleton  v.  Bond,  uL  744;  and  tec  Holi- 
day v.  Ld.  Oxford,  10  Leg.  Obs.  480. 

1  Laing  v.  Raine,  2  Bos.  &  P.  85. 

*  Huthwaite  v.  Hood,  5  Moore  &  P. 
881. 

1  Ashman  v.  Bowdler,  8  Cromp.  &  M. 
218.  4  Tyr.  Rep.  84.  S.  C. 

k  Young  v.  Showier,  8  DowL  Rep.  666. 
9  Leg.  Obs.  14.  S.  C.jper  Patteton,  J. 
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At  what  time  it 
must  state  de- 
fendant was 
afire. 


handwriting  of  the  witness*.  If  the  witness  will  not  job  in  the 
necessary  affidavit,  the  court  will  compel  him  by  rule  to  do  so*. 
And  where  the  plaintiff,  being  a  lunatic,  did  not  swear  that  the 
money  was  unpaid,  but  another  did,  who  had  received  the  interest 
upon  the  bond  for  three  years,  ever  since  the  plaintiff  was  a  lunatic, 
the  court  of  Common  Pleas  held  this  to  be  sufficient0.  But  whereas 
old  warrant  of  attorney  was  given  to  secure  the  doing  of  an  act,  as 
the  re-transfer  of  stock  upon  demand,  the  court  refused  permisaioa  to 
enter  up  judgment,  on  proof  of  a  demand  made  whilst  the  defendant 
was  insane  d. 

In  the  King's  Bench,  if  the  defendant  resided  in  tonm,  the  rule  for- 
merly was,  that  it  should  appear  by  the  affidavit,  that  he  was  alive  at 
a  certain  time,  within  two  or  three  days,  or,  if  in  the  country,  witasu 
week  or  ten  days,  before  the  application  was  made;  an  affidavit  that  he 
was  alive  on  or  about  a  particular  day,  being  deemed  insufficient  •• 
And  as  all  judgments  in  actions  by  bill,  formerly  related  to  the  JW 
day  in  full  term,  (and  the  judgment  on  a  warrant  of  attorney  in  that 
court  was  always  so  entered,)  it  must  have  been  positively  swefBthtt 
the  defendant  was  alive,  either  on  the  first,  or  upon  some  snbseaaeat 
day  in  full  termf :  information  and  belief,  even  though  the  part* 
kept  out  of  the  way  to  avoid  being  seen,  was  not  deemed  sufficient  *» 
In  the  Common  Pleas  it  has  been  said,  that  by  the  practice  of  the 
court,  it  must  appear  by  the  affidavit,  that  the  defendant  was  alive 
within  a  fortnight  before  the  making  of  the  application h :  and  »t 
was  formerly  necessary,  by  a  rule  of  that  court*,  "  to  state  in  theqjffa' 
tit,  that  he  was  alive  on  a  day  within  the  term  in  which  the  motion  was 


*  Constable  v.  Wren,  8  Moore  &  S. 
210  (a.)  ;  and  see  Taylor  r.  Leigh  ton,  3 
Moore  A  S.  423.  2  DowL  Rejv  746. 
S.C. 

b  Clark  r.  Elwick,  1  Str.  1.  Anon. 
Barnes,  58.  Weston  r.  Faulkner,  1  Price, 
308.  1  Chit.  R.  743.  (6.)  Caffin  r.  Idle, 
M.  8  Geo.  IV.  K.  B. 

c  Coppendale  r.  Sunderland,  Barnes, 
42. 

*  Capper  r.  Dando,  4  Nev.  &  M.  335. 
2  Ad.  &  E.  458.  J  Har.  &  W.  ]  1.  S.  C. 

*  Anon,  per  Cur.  H.  41  Geo.  III. 
K.  B.  1  Chit.  R.  617.  (a.);  and  see 
WiDes  c.  James,  (or  Willis  r.  Jervis,) 
1  DowL  Rep.  498.  6  Leg.  Obs.  270.  2 
Moore  &.  S.  36.  (a.)  S.  C.  per  Littiedate,  J. 


f  Eyles  r.  Warren,  4  Maule  4  &  I"*- 
t.  Hobson,  I  Chit.  R.  314. 617. 


(a.)  Anon.  1  Leg.  Obs.  398.  per  T*» 
ton,  J. ;  and  see  Price  r.  Hughes,  1  D°*^ 
Rep.  448.  4  Leg.  Obs.  409.  S.  C  f 
Patteson,  J. 

« r.  Hobson,   1  Chit.  R.  31*  > 

and  see  Sanders  r.  Jones,  1  DowL  Ity 
367.  Anon.  1  Leg.  Obs.  237.  S.  C  F 
Parke,  J.  Anon.  4  Leg.  Oba.237./*iT«»* 
ton,  J.  ;   and  see  Tidd  Prac.  9  U& 

*  Anon,  per  Heath,  J.  T.SS  Gea  H*- 
C.  P.  Imp.  C.  P.  7  Ed.  451. 

1  R.  T.  59  Geo.  IIL  C  P.  1  Bcoi* 
B.  365.  3  Moore,  606.  2 Chit  R.3& 
81. 
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the  construction  of  which  rule,  it  was  holden  not  to  be 
>  swear  that  he  was  alive  on  the  etsoign  day  * ;  and  this 
to  have  been  adopted  in  the  Exchequer  b.    But  now,  as 
nay  be  signed  in  vacation,  as  well  as  in  term  time,  and 
o  the  new  rules,  relates  to  the  day  on  which  it  is  signed, 
in  support  of  a  motion  to  enter  up  judgment  on  a  warrant 
need  not  state,  as  formerly,  in  any  of  flie  courts,  that  the 
wbb  alive  on  a  day  in  term  c ;  but  it  is  sufficient  to  shew 
t,  that  he  was  alive  within  a  reasonable  time    before 
which  the  motion  is  made  d.   In  a  late  case  e,  the  court  of 
:h  granted  a  rule,  moved  for  on  the  third  day  of  term,  upon 
;  stating  that  the  defendant  was  alive  on  a  day  six  days 
to  the  commencement  of  the  termd:    and  a   rule  was 
i  subsequent  casef,  where  the  defendant  had  been  last  seen 
i  three  weeks,  and  in  another  *,  five   weeks  before  the 
In  order  to  obtain  judgment  on  an  old  warrant  of  attor- 
fendant  must  not  only  be  stated  to  have,  been  seen  within  a 
period,  but  to  have  been  seen  aUve\     Where  a  letter, 
id  been  recently  received,  in  the  handwriting  of  the  de- 
was  deemed  sufficient  evidence  that  he  was  alive,  in  order 
Igment  on  an  old  warrant  of  attorney '.     When  the  de-  when  defendant 
tides  abroad,  a  longer  time  is  of  course  allowed,  according  i***"0*^ 
tance*  k:    and,  in  one  case1,  the  court  gave  leave  to  enter 
it  on  an  old  warrant  of  attorney,  in  Michaelmas  term ;  the 


Moore,  2;   and  see  Tidd 
»54>5. 

•  Pr.  1  Ed.  604. 
v.  Hellyer,  1  Bing.  N.  R.  a 
8.  487.  8  Leg.  Ob*.  173. 
ee  id.  469,  70.  Jordan  v. 
.  &  M.  347.  Robinson  v. 
rl.  Rep.  581.  10  Leg.  Obs. 

.  Farr,  4  Nev.  &  M.  347.  2 
37.  S.  C.  ;  and  as  to  what 
ed  a  reasonable  time,  see  4 
47.  (a.) 

%  Farr,  4  Nev.  &  M.  347. 
37.  S.  C. 

Bury,  4  DowL  Rep.  44.  1 
371.   S.  C  10  Leg.  Obs. 

>.  Willes,  13  Leg.  Obs.  29 ; 
ipt  v.  Waters,  11  Leg.  Obs. 


213.     Krell  ©.  Joy,  4  DowL  Rep,  600. 

I  Har.  &  W.  670.    11  Leg.  Obs.  325. 
S.C. 

*  Chell  v.  OldfieM,  4  DowL  Rep.  629. 

II  Leg.  Obs.  403.  S.  C.  per  Patteton,  J. 

1  Gray  v.  Withers,  4  DowL  Rep.  636. 
1  Har.  &  W.  659.  11  Leg.  Obs.  404. 
S.  C.  per  Patteson,  J. 

k  Horsley  t>.  Shuter,  Barnes,  54. 
Roundell  {or  Roundel)  v.  Powell,  (or 
Powel.)  id.  256.  Cas.  Pr.  C.  P.  145. 
Willes,  66.  S.  C.  Pemberton  v.  Brown- 
ing, 9  Moore,  389.  2  Bing.  204.  S.  C 
Fraser  v.  Giles,  13  Leg.  Obs.  61. 

1  Hopley  v.  Thornton,  2  DowL  &  R.  12; 
and  see  Pemberton  v.  Browning,  9  Moore, 
389.  2  Bing.  204.  &  C.  Fursey  v.  Pil- 
kington,  2  DowL  Rep.  452.  7  Leg.  Obs. 
332.  8  Leg.  Obs.  205,  6.  S.  C.  per  Parke, 
J.    Fraser  r.  Giles,  13  Leg.  Obs.  61. 


284 


WARRANTS  OF   ATTORNEY. 


Affidavits  in 
Scotland,  before 
whom  sworn. 


Pronnoiu  of 
stat.3  Geo. 
IV.  c  39.  as 

to  filing  war- 
rant* of  attorney, 
&c. 

Extended  to 
assignees  of  in- 
solvent debtors. 

Warrant  of  at- 
torney, and  cog- 
novit actionem, 
not  to  be  acted 


affidavit  stating  that  the  defendant  was  alive  at  New  South  Wales, 
in  the  month  of  August  preceding,  as  appeared  by  a  letter  received 
from  him  of  that  date,  and  that  deponent  verily  believed  him  to  be 
still  alive  *.  Bat  where  it  appeared  by  the  plaintiff's  affidavit,  dot 
he  was  resident  in  an  enemy's  country,  the  court  refused  to  tBov 
judgment  to  be  entered  up  on  an  old  warrant  of  attorney  •. 

It  seems,  that  an  affidavit  of  the  due  execution  of  the  warrant  of 
attorney,  &c.  sworn  before  a  justice  of  the  peace  in  Scotland,  ■  ad- 
missible, if  the  handwriting  of  the  justice  be  authenticated0.  Bit 
an  affidavit  sworn  before  a  justice  of  the  peace  at  Edinburgh,  wis  a 
one  cased,  deemed  insufficient  for  entering  up  judgment  onaoH 
warrant  of  attorney ;  and  in  another  case  e,  it  was  said  that  meat- 
davit  should  have  been  made  before  a  lord  of  session :  These  am, 
however,  seem  to  have  been  overruled  by  subsequent  c^"2-2-"*' 
The  production  of  an  office  copy  of  the  affidavit  of  the  due 
of  a  warrant  of  attorney,  wfll  be  sufficient  to  obtain  a  rule  to  rip 
judgment  thereon  *.  But  it  is  not  sufficient  for  the  attesting  witav 
to  sign  the  affidavit,  in  the  character  of  the  commissioner  before  wh* 
it  was  sworn  h. 

The  provisions  of  the  statute  3  Geo.  IV.  c.  39.  as  to  filing  f* 
rants  of  attorney,  or  true  copies  thereof1,  &c.  are  not  repealed  by  tie 
6  Geo.  IV.  c.  16.  §  81.  to  amend  the  laws  relating  to  banknffc? 
which  is  confined  to  executions  bond  fide  executed  or  levied  move 
than  two  months  before  the  issuing  of  the  commission  k.  These  pro- 
visions were  extended  to  assignees  of  insolvent  debtors,  by  the  5  Cto 
IV.  c.  61.  §  16.  and  7  Geo.  IV.  c.  57.  §  33.  And,  by  the  latter  statute1, 
it  is  enacted,  that  "  in  all  cases  where  any  prisoner  who  shall  peritwa 
"  the  insolvent  debtors'  court  for  relief  under  that  act,  shall  b*TC 


•  Hopley  r.  Thornton,  2  Dowl.  &  R. 
12;  and  see  Pemberton  r.  Browning,  9 
Moore,  389.  2  Bing.  204.  S.  C.  Fursey 
t>.  Pilkingion,  2  Dowl.  Rep.  452.  7  Leg. 
Obs.  332.  8  Leg.  Obs.  205,  6.  S.  C.  per 
Parket  J.  Fraser  r.  Giles,  IS  Leg.  Obs. 
61. 

b  De  Luneville  e.  Phillips,  2  New  Rep. 
C.  P.  97. 

c  Turnbull  r.  Moreton,  1  Chit  Rep. 
721,  2.  Watson  r.  Williamson,  1  Dowl. 
Rep.  607.  5  Leg.  Obs.  805.  S.  C. 
Excheq. 

d  Knight  p.  Hennell,  M.  46  Geo.  III. 
K.  B. 

'  Sinclair  r.  Assignees  of  Rentoul,  M. 


23  Geo.  III.  K.  B. 

f  Tidd  Prac.  9  Ed.  166.181;  ■** 
further,  as  to  the  affidavit  for  entering  "f 
judgment  on  an  old  warrant  of  attornr/i  * 
553,4. 

1  Webb  v.  Webb,  4  DowL  Bep  5*  " 
Leg.  Obs.  325,  6.  S.  C. 

b  Field  r.  Bearcroft,  2  Crompt  *  * 
217.  2  Tyr.  Rep.  283.  1  DowL  Bejv** 
S.  C. 

1  For  these  provisions,  see  WJ  A* 
9  Ed.  555,  6. 

k  Wilson  v.  Whitaker,  1  Moody  *  * 
8.  per  Abbott,  Ch.  J. 

•  §34. 
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ecuted  any  warrant  of  attorney  to  confess  judgment,  or  shall  opon,  against 
ve  given  any  cognovit  actionem,  whether  for  a  valuable  considera-  solvent;  after  his 
►n  or  otherwise,  no  person  shall,  after  the  commencement  of  the  Mnprisomnent. 
iprisonment  of  such  prisoner,  avail  himself  or  herself  of  any  execu- 
m  issued,  or  to  be  issued,  upon  any  judgment  obtained,  or  to  be  ob- 

■ 

ined,  upon  such  warrant  of  attorney  or  cognovit  actionem,  either  by 

isure  and  sale  of  the  property  of  such  prisoner,  or  any  part  there- 

',  or  by  sale  of  such  property  theretofore  seized,  or  any  part  thereof; 

it  that  any  person  or  persons,  to  whom  any  sum  or  sums  of 

oney  shall  be  due  in  respect  of  any  such  warrant  of  attorney,  or 

ignovit  actionem,  shall  and  may  be  a  creditor  or  creditors  for  the 

une,  under  that  act."     On  this  statute  it  has  been  holden,  that  a 

*  of  the  goods  of  an  insolvent,  under  a  fieri  facias,  issued  upon  a 

mat  of  attorney  given  by  the  insolvent,  is  invalid,  if  it  take  place 

er  the  commencement  of  the  insolvent's  imprisonment,  notwith- 

nding  the  goods  may  have  been  seized  under  the  writ,  before  the 

prisonment*.      But  doubts    having  arisen,  whether  warrants  of  Warrants  of  at- 

arney  executed  by  insolvent  debtors,  before  adjudication  made  in  byTnsolrat" 

e  matter  of  their  petition,  pursuant  to  the  several  acts  passed  for  debtors  before 

adjudication, 

or  relief,  were  to  be  deemed  secret  warrants  of  attorney,  within  not  within  s 
e  meaning  and  provisions  of  the  3  Geo.  IV.  c.  39,  it  was  declared  Gea  lv*c"39' 
A  enacted  by  a  subsequent  statute  b,  that  "  such  warrants  of  attor- 
ney, executed  and  to  be  executed  as  aforesaid,  are  not  within  the 
meaning  and  provisions  of  the  said  act  of  3  Geo.  IV.  c.  39  ;  and 
that  the  same  have  been,  are,  and  shall  be  valid  and  effectual,  any 
thing  in  the  said  last  mentioned  act,  or  in  any  act  extending  the  pro- 
visions thereof,  notwithstanding." 

An  affidavit  made  by  an  attesting  witness  to  the  warrant  of  attor-  Decisions  oi> 
ey,  and  filed  with  it,  merely  stating  its  date,  and  that  he  saw  the  that  8tatute* 
uty  execute  the  same,  without  specifying  the  day  on  which  it  was 
tecuted,  has  been  deemed  insufficient,  under  the  statute  3  Geo.  IV.  c. 
Ml?  and  the  sheriff,  who  had  seized  and  sold  goods  under  a 
rrit  issued  at  the  suit  of  a  judgment  creditor,  on  a  judgment  entered 
P°n  the  warrant  of  attorney,  was  holden  to  be  liable  to  the  as- 
•gnees  of  the  party  whose  goods  were  seized,  in  an  action  of  trover, 
commission  of  bankrupt  having  been  issued  against  him,  after  the 
ttiure  and  before  the  sale  c.  But  in  order  to  let  in  the  objection  that 
be  statute  has  not  been  complied  with,  it  must  first  appear  that  there 

1  Kdcey  v.  Minter,  1  Bing.  N.  R.  721.  c  Dillon  v.  Edwards,  2  Moore  &  P, 

Hodges,  177.  1  Scott,  616.  S.  C.  550. 

b  11  Geo.  IV.  &  1  W.IV.  c.  88.  §.  2. 
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is  a  valid  commission  against  the  party ;  and  it  seems,  that  it  lies  upon 
him  who  seeks  to  impeach  the  warrant  of  attorney,  to  shew  that  it  was 
not  filed  ». 


Compounding         In  the  Common  Pleas,  where  part  of  the  penalty  went  to  the 
penai  ac  on.        crown>  ft  was  formerly  usual  to  give  notice  to  the  solicitor  to  the 

treasury,  and  the  consent  of  one  of  the  king's  counsel  or  Serjeants 
must  have  been  obtained,  before  the  motion  could  have  been  granted, 
for  leave  to  compound  a  penal  action  b :  And,  by  a  general  rule  of  all 
the  courts  c,  "  leave  to  compound  a  penal  action  shall  not  be  given, 
in  cases  where  part  of  the  penalty  goes  to  the  crown,  unless  notice 
shall  have  been  given  to  the  proper  officer ;  but  in  other  cases,  it 
may." 

•  Aireton  v.  Daris,  3  Moore  &  S.  1S8.  see  Tidd  Prac  9  Ed.  667. 

9  Bing.740.  S.  C.  c  R.  H.  2  W.   I V.  rtg.  I.  §99.  S 

b  Howard  v.  Sowerby,  1  Taunt.  103.  Barn.  &  Ad.  889.  8  Bing.  303.  2  Ooof> 

Sheldon  v,  Mumford,  6  Taunt  868 ;  and  &  J.  196. 


CHAP.  XXII. 


Judgments  by  Confession,  and  Default;  the 
Assessment  of  Damages,  by  Reference  to  the 
Master  or  Prothonotaries,  or  by  Writ  of  In- 
quiry ;  and  Proceedings  on  the  Statute  8  &  9 
W.  III.  c.  11.  S  8. 


HEN  the  defendant,  having  no  merits,  cannot  compromise  or  com-  Confessing  ic- 
the  action,  it  is  usual  for  him  to  confess  it,  or  let  judgment  go  UoD* 
default.    In  the  former  case,  it  is  said  to  have  been  the  constant  Before  dedara- 

ice  in  the  Common  Pleas,  to  take  cognovits  before  declaration,  n  0D* 
judgments  have  been  entered  thereon  :  which  practice  was  recog- 
by  a  decision  of  that  court  * ;   and  it  has  been  since  allowed  m 
King's  Bench  b.     So,  in  the  Exchequer,  it  has  been  holden  that  a 
may  be  given  after  process  sued  out,  and  before  it  is  served  c. 
mere  cognovit  need  not  be  stamped,  unless  it  contain  any  terms  of  Stamping  cog- 
nt  between  the  parties  d.     And  it  does  not  require  a  stamp,  novU' 
the  plaintiff,  at  the  time  of  its  execution,  undertake,  on  a 
te  paper,  to  give  the  defendant  time6.     But  judgment  and 
turn  on  a  cognovit,  embodying  a  matter  of  agreement  of  201. 
,  were  set  aside  with  costs,  for  want  of  a  stamp  on  the  cognovit : 
court,  however,  suffered  it  to  remain  on  the  file  ;  and  it  having 
afterwards  stamped,  a  fresh  judgment  was  signed,  and  execution 
out  thereon  f. 


K.  B.  Ames  v.  Hill,  2  Bos.  &  P.  150. 
C.  P.  Reardon  v.  Swaby,  4  East,  188. 
Jay  v.  Warren,  1  Car.  &  P.  632.  per  Ab- 
bolt,  Ch.  J. ;  and  see  4  Leg.  Obs.  75. 
Green  v.  Gray,  1  DowL  Rep.  850.  4  Leg. 
Obs.  SOS.  S.  Cper  Taunton,  J. 

'  Morley  v.  Hall,  2  DowL  Rep.  494. 
per  Taunton,  J. 

f  ritman  v.  Humfrey,  2  Tyr.  Rep.  500. 


*  Webb  «.  Aspinan,  7  Taunt  701.  1 
4&8.S.C. 

»  Cbarhrood  v.  Mauley,  1  Leg.  Obs. 
Iff.  174,  5.|  2 J  Leg.  Oba.  61,  2.  S.  C 
Morley  «•.  Hall,  2  DowL  Rep.  494.  per 
TaMtnltm,  J. 

•  Kerbey  u.  Jenkins,  2  Tyr.  Rep.  499. 
sad  see  Wade  r.  Swift,  8  Price,  513. 

4  Anon,  per  Cur.  M.    42   Geo.  III. 
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Attorney's  pre-        In  the  King's  Bench,  a  cognovit  given  by  a  defendant  in  custody 
on  giriqgc«g^'  on  m**"*  process,  was  deemed  valid,  although  no  attorney  was  present 

nm/U  by  prison-    on  fa  part  0f  tne  defendant,  unless  it  were  shewn  that  some  undue 
er.  *■ 

advantage  was  taken  of  him4.     But,  in  the  Common  Fleas,  if  a 

cognovit  were  given  by  a  prisoner  in  custody  of  a  sheriff's  officer, 
it  seems  that  an  attorney  must  have  been  present  on  behalf  of  the 
defendant,  to  attest  the  execution  of  it b ;  and  where  a  defendant, 
on  being  arrested  by  a  sheriff's  officer,  gave  a  cognovit  to  the  plain- 
tiff, who  was  attorney  in  the  cause,  without  an  attorney  being  pre- 
sent on  his  part,  such  cognovit  was  holden  to  be  void,  by  the  court  of 
Common  Pleas,  though  the  plaintiff  swore  he  did  not  know  that  the 
defendant  was  in  custody  c :  And  now,  by  a  general  rule  of  all  the 
courts d,  "  no  cognovit  actionem  given  by  any  person  in  custody  of 
the  sheriff,  or  other  officer,  upon  mesne  process,  shall  be  of  any  force, 
unless  there  be  present  some  attorney  on  behalf  of  such  person  in 
custody,  expressly  named  by  him,  and  attending  at  his  request,  to 
•  inform  him  of  the  nature  and  effect  of  such  cognovit,  before  the  same 

is  executed  ;  which  attorney  shall  subscribe  his  name  as  a  witness  to 
the  due  execution  thereof,  and  declare  himself  to  be  attorney  for  the 
defendant,  and  state  that  he  subscribes  as  such  attorney."  On  tha 
rule,  the  court  will  set  aside  a  cognovit,  and  the  proceedings  thereon, 
unless  it  appear  to  have  been  given  in  the  presence  of  an  attorney, 
named  by  the  prisoner,  and  attending  at  his  request e.  And  if  a  de- 
fendant has  reason  to  suppose  he  is  in  custody,  a  cognovit  given  by 
him  at  that  time  will  be  bad,  if  an  attorney  be  not  present'.  But  the 
declaration  of  an  attorney,  required  by  the  rule,  that  he  is  the  at- 
torney of  the  defendant,  in  attesting  the  execution  of  a  cognovit,  need 
not  be  made  in  writing  on  the  cognovit  *. 
Withdrawing  When  the  confession  is  after  plea  pleaded,  the  defendant's  attorney* 

InT'iotion*  ***"  or  ^*s  c^er^>  use^  formerly  to  come  in  person  before  the  Master,  to 

*  Lee  v.   Thurston,    1   Chit.  R.  267  ;  &  Ad.  S84.  8  Bing.  298,  9.  2Crooip.* 

and  see  Hodgkinson  v.  Whalley,  2  Cromp.  J.  188. 
&  J.  86.  (a.)  e  Fisher  v.  Nicholas,  (or  Papanichaitt) 

b  Paul  t».  Cleaver,  2  Taunt  360.  Webb  2  DowL  Rep.  251.   2  Cromp.  &  M.  «*■ 

v.  Aspinall,  7  Taunt.  701.    1  Moore,  428.  4  Tyr.   Rep.  44.    8  Leg.  Obs.  76.  S.  C 

S.  C     Arnold  v.   Lowe,  7  Taunt  708.  Excheq. 
(a.)  f  Turner  v.  Shaw,  2  Dowl.  Rep.  ***■ 

c  Webb  v.  Aspinall,  7  Taunt  701.   1  7  Leg.  Obs.  524,  5.  S.  C.  Excheq.;  ^ 

Moore,  428.  S.  C. ;  and  see  Paul  v.  Clea-  see  Bligh  r.  Brewer,   1  Cromp.  M.  A  * 

ver,  2  Taunt  360.      Arnold  v.  Lowe,  T.  651.  5  Tyr.  Rep.  222.  8  DowL  Rep. &• 

57  Geo.  III.   C.  P.   7  Taunt  703.  (a.)  S.  C. 
Tidd  Prac.  9  Ed.  550.  560.  *  Robinson   r.    Brooksbank,  4  Do^ 

d  R.  H.  2  W.  IV.  rcg.  1 .  §  72.  3  Barn.  Rep.  395.  1 1  Leg.  Obs.  407.  S.  C 
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it,  in  the  King's  Bench  * ;  but  this  was  deemed  unnecessary 
mmon  Pleas  b :  And,  by  a  general  rule  of  all  the  courts  c, 
te  defendant,  after  having  pleaded,  is  allowed  to  confess  the 
may  withdraw  his  plea  in  person,  without  the  appearance  of 
ey  or  his  clerk  for  that  purpose,  before  the  officer  of  the 


nt  by  default  is  regularly  signed,  either  when  the  defendant  Judgment  by 
plead  at  all  to  the  action,  or,  when  under  terms  of  pleading  cases  signed, 
be  does  not  plead  an  issuable  plea ;  or  when  his  plea  is  not 
» the  nature  of  the  action,  or  maybe  considered  as  a  nullity ; 
e  cases,  when  his  plea  is  false  and  vexatious ;  or  in  general, 
s  not  pleaded  in  due  time,  or  proper  manner  d  :  and  if  the 
plead  in  abatement,  without  an  affidavit  of  the  truth  of  the 
with  an  affidavit  sworn  several  days  before  the  delivery  of 
ration';  or  a  plea  of  tender,  without  paying  money  into 
>r  several  pleas,  avowries  or  cognizances,  without  a  rule  for 
ose  when  required  h ;  or  any  plea  which  ought  to  be  signed 
1  or  a  serjeant,  without  its  being  so  signed  * ;  or  if,  after 
yer .  of  a  deed,  he  do  not  set  forth  the  whole  of  it k,  the 
n  either  of  these  cases,  may  sign  judgment  as  for  want  of  a 

mentby  default,  is  interlocutory  ox  final:  After  interlocutory  Interlocutoiy,or 

,  the  amount  of  the  damages  sustained  by  the  plaintiff  is  ^ 

.  Damages,  on 

d,  either  by  reference  to  the  Master  in  the  King's  Bench,  or  interlocutory, 
aries  in  the  Common  Pleas,  or  one  of  the  Masters  in  the         ascertained. 
;r ;  or  by  writ  of  inquiry  in  ordinary  cases,  or  on  breaches 
[  under  the  statute  8  &  9  W.  III.  c.  11.  §  8.    The  plaintiff, 

lLd.Raym.S45.   Imp.  K.B.       Cromp.  &  J.  287.    1  Tyr.  Rep.  260.    1 

Dowl.  Rep.  281.  S.  C     Johnson  v.  Pop- 
L  P.  7  Ed.  489.  Tidd  Prac.  9       plewell,  2  Cromp.  &  J.  544.  2  Tyr.  Rep. 

715.  S.  C  ;  but  see  Lang  v.  Comber,  4 

2  W.  IV.  reg.  I.  $  100.    8       East,  848.    Baskett  v.  Barnard,  4  Maule 
.  889.  SBing.  808,4.  2 Cromp.      &  S.  882.  1  Tyr.  Rep.  261.  (a.) 

1  Pether  v.  Shelton,  1  Str.  63».     Bray 
tac.  9  Ed.  568,  &c.  v.  Booth,  Barnes,  252. 

v.   Palmer,  Pr.  Reg.  C.  P.  h  R.  H.  2  W.  IV.   teg.  1.  §  34.    8 

rantain  v.  Mings,  id.  to.  Phelps      Barn.  &  Ad.  878.     8  Bing.  298. 
rrest,  144  j  and  see  Sherman  v.  l  Tidd  Prac.  9  Ed.  671,  2,  8. 

Str.  689.  2  Ld.  Raym,  1409.  k  Wallace  v.  Duchess  of  Cumberland,  4 

f  «.  Haller,  2  Moore,  213 ;       Durnf.  &  E.  870.     Slater  v.  Home,  E. 
icr  v*  Shelton,  1  Str.  638.  84  Geo.  III.  K.  B.    Lockhart  v.  Mack- 

(or  Westcrdule)  v.  Kemp,   1       reth,  5  Durnf.  &  E.  662,  8. 
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OF  REFERENCE  TO  THE  MASTER,  &C 


Rule  or  order 
of  reference  to 
Master,  $c 


Service  of. 


in  the  King's  Bench,  mutt  sign  interlocutory  judgment,  before  he 
can  have  a  rule  to  refer  it  to  the  Master  to  compute  principal  and 
interest  on  a  bill  of  exchange,  whether  it  be  a  judgment  for  want  of 
a  plea,  or  on  demurrer  *,  or  for  not  producing  the  record k.  This 
rule,  however,  may  be  obtained  on  the  day  on  which  interlocutory 
judgment  is  signed  for  want  of  a  plea e,  or  for  not  producing  the 
record  d ;  but  where  it  is  signed  on  demurrer,  it  has  been  the  practice 
not  to  move  for  the  rule  until  the  following  day  e ;  and  in  that  court, 
the  rule  absolute  for  computing  principal  and  interest  on  a  bill  of 
exchange,  must  be  served  on  the  defendant  before  final  judgment  can 
be  signed,  as  well  as  the  rule  nisi f.  In  the  Common  Pleas,  a  role 
absolute  may  be  drawn  up  by  the  secondaries  during  term,  on  a  judge's 
order  dated  in  vacation  *. 

In  the  King's  Bench,  service  of  a  rule  nisi  to  compute,  by  puttiag 
it  under  the  door  of  the  defendant's  chambers,  is  not  sufficient, 
although  the  laundress  state  that  the  defendant  will  probably  have 
the  rule  in  the  course  of  the  day  h  :  and  it  is  not  sufficient  to  serve 
the  rule,  by  leaving  it  at  the  lodgings  of  the  defendant,  with  his  land- 
lady, without  an  acknowledgment  from  the  defendant  that  he  hat 
received  it  *.  But  where  an  attorney  has  been  served  with  process  at 
chambers,  from  which  he  afterwards  goes  away  to  an  unknown  resi- 
dence, a  rule  to  compute  may  be  served,  by  leaving  a  copy  at  those 
chambers,  (they  being  his  last  place  of  abode,)  and  sticking  another  up  in 
the  King's  Bench  office  k.  And  after  the  court  had  given  leave  to  stick 
up  a  notice  of  declaration  in  the  King's  Bench  office,  it  having  been 
impossible  to  find  the  defendant,  they  granted  leave,  on  the  same 
motion,  to  stick  up  a  rule  nisi  to  compute,  and  afterwards  the  role 
absolute,  in  that  office \  on  an  affidavit  shewing  what  endeavours  bad 
since  been  made  to  find  the  defendant '.  In  the  Exchequer,  service 
of  a  rule  nisi  to  compute,  on  the  mother  of  the  defendant,  at  bis 


••  Burton  v.  Stanley,  M.  57  Geo.  III. 
6  Maule  &  S.  382. 

b  Moses  v.  Compton,  id.  881. 

c  Pocock  v.  Carpenter,  3  Maule  &  S. 
109. 

d  Russen  v.  Hayward,  5  Barn.  &  Aid. 
752.  1  DowL&  R.  444.  S.  C. 

e  Pocock  v.  Carpenter,  3  Maule  A,  S. 
109 ;  and  see  Gordon  v.  Corbett,  3  Smitfe 
R.  179. 

r  Bank  of  England  v.  Atkins,  1  Chit. 
R.  466.  Dawson  v.  Sladford,  id.  468  ; 
and  see  George  v.  Baynton,  6  Leg.  Obs. 


124,    5.  ;xr  Taunton,  J.  Tidd  Pnc.  9 
Ed.  572. 

8  Swaine  v.  Stone,  4  Moore  &  &  564. 

h  Strutton  tv  Hawkes,  3  DovL  B? 
25. 

1  Gardner  v.  Green,  3  Dowi.  Rea.  3& 
9  Leg.  Obs.  348.  S.  C.  per  P*tte*m,l 

k  Sealey  v.  Robertson,  2  DowLB* 
568.  8  Leg.  Obs.  381.  S.  C./wr  W** 
J. 

1  Broom  v.  Stittle,  1  Har.  &  W.  &*> 
but  see  Martin  v.  Colvill,  t  DowLfl* 
694. 
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ice,  has  been  deemed  sufficient*.  But  a  rule  nut  to  compute 
;  been  left  at  the  apartments  of  a  defendant,  in  which  there  was 
nan,  although  it  was  ascertained  that  the  defendant  resided 
was  holden  not  to  be  good  service5.  So,  a  rule  nisi  to  corn- 
served  by  leaving  a  copy  at  a  warehouse  where  the  bill  of 
tg$  was  made  payable,  but  which  was  shut  up  at  the  time,  was 
i  insufficient6.  And  where  the  rule  was  served  at  York,  on 
fr  cause  was  to  be  shewn,  it  was  deemed  insufficient  to  authorize 
I  the  rule  absolute,  although  ten  days  had  elapsed  after  the  ser- 
When  there  are  two  defendants,  service,  in  the  King's 
should  be  on  both  *.  But,  in  the  Exchequer,  where  several 
ants  snfier  judgment  by  default,  in  action  on  a  promissory 
ervice  of  the  rule  on  one,  is  service  on  bothf.    And  it  is 

nt,  in  all  the  courts,  to  serve  a  copy  of  the  rule,  without  shew- 
original*. 

writ  of  inquiry  of  damages  is  either  at  common  law,  or  by  Writof  inquiry, 
.    Before  the  late  act  for  the  more  speedy  judgment  and  exe-  Sdfo^™"^ 
in  actions  brought  in  his  majesty's  courts  of  law  at  Wettmins-  W.  IV.  c.  7. 
1  in  the  court  of  Common  Pleas  of  the  county  palatine  of 
tor  h,  &c.  writs  of  inquiry  could  only  have  been  made  return- 
fern  time ! ;  and  consequently,  when  they  were  executed  in 
s,  the  plaintiff  must  have  waited  until  the  ensuing  term,  before 
d  have  obtained  final  judgment,  or  taken  out  execution.    This  May  now  be 
9  having  occasioned  great  delay,  by  reason  of  the  interval  be-  on  anJ^to  be 
the  terms,  it  was  enacted  by  the  above  statute  k,  that  "  any  named  therein. 
of  inquiry  of  damages,  to  be  issued  in  or  by  either  of  the  said 
s,  by  whatever  form  of  process  the  action  may  have  been  corn- 
ed, may  be  made  returnable,  and  be  returned  on  any  day  cer- 
in  term  or  vacation,  to  be  named  in  such  writ ;  and  such  writ 
be  as  valid  and  effectual,  as  if  the  same  had  been  returnable 
ding  to  the  course  of  the  common  law." 


ren  *.  Smith,  8  Dowl.  Rep.  216. 
ftrs  v.  Glover,  5  Dowl.  Rep.  81. 
Obe.  76.  S.  C  ;  and  tee  Alanson 
r,  3  DowL  Rep.  868.  per  Gurney, 
Me  Payett  v.  Hill,  8  DowL  Rep. 
t  centra.  Ante,2i6. 
Ie«.  Soverby,  4  DowL  Rep.  669. 
A  9.  Dale,  8  DowL  Rep.  16.  6 

,  816.  &  c. 

tt  «.  Havel)  &  another,  M.  66 
K.  B.  1  CUt  R.  466.  (a.) 
ns  9»  Ward,   8  Cramp.  &  M. 


484.  4Tyr.  Rep.888.  8  DowL  Rep.  864. 
S.  C. 

1  Bellain  v.  Poultney,  6  Maule  &  S. 
280.  1  Chit  R.  466,  7.  (a.)  S.  C.  K.  B. 
Holmes  v.  Senior,  4  Moore  &  P.  888.  7 
Bing.  162.  S.  C.  C.  P.  Poole  v.  Sweeting, 
1  Price  N.  R.  171.  Excheq. ;  and  tee 
Tidd  Prac.  9  Ed.  678. 

*  Slat  1  W.  IV.  c.  7. 

1  Tidd  Prac.  9  Ed.  674. 
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OF   THE  WRIT   OF   INQUIRY. 


Before  whom 
executed. 


Good  jury,  on 
inquiry. 


Notice  of  in- 
quiry, to  whom 
given. 


In  joint  action. 

In  country 
causes. 


Must  be  given 
in  town. 

In  Exchequer. 


The  writ  of  inquiry,  in  ordinary  cases,  may  be  executed,  on  doe 
notice,  before  the  sheriff  or  his  deputy  * ;  or,  by  leave  of  the  court, 
under  special  circumstances,  before  the  chief  justice  b,  or  a  judge  of 
assize,  as  an  assistant  to  the  sheriff b :  and,  in  the  latter  case,  it  was 
formerly  usual  to  move  the  court,  for  the  sheriff  to  return  a  good 
jury  c :  But,  by  a  general  rule  of  all  the  courts d,  "  there  shall  be  no 
rule  for  the  sheriff  to  return  a  good  jury,  upon  a  writ  of  inquiry;  but 
an  order  shall  be  made  by  a  judge  upon  summons,  for  that  purpose." 
Since  the  making  of  this  rule,  the  costs  of  a  good  jury,  upon  the  exe- 
cution of  a  writ  of  inquiry,  are  allowed  on  taxation  e. 

The  notice  of  inquiry  should  be  in  writing  f ;  and  if  the  defendant 
has  appeared,  and  his  attorney  be  known,  it  should  be  delivered  to 
such  attorney':  but  if  the  defendant  have*  not  appeared,  or  his  attor- 
ney be  unknown,  the  notice  should  be  delivered  to  the  defendant  him- 
self, or  left  at  his  last  place  of  abode f:  and,  in  a  joint  action,  the 
notice  of  inquiry  ought  to  be  given  to  both  defendants'.  In  country 
causes,  it  seems  that  in  the  King's  Bench  *,  as  well  as  in  the  Common 
Pleas  h,  notice  of  inquiry  might  formerly  have  been  given  either  to  die 
attorney  in  the  country,  or  to  the  agent  in  town ;  but  it  was  after- 
wards determined,  in  the  King's  Bench,  that  if  an  attorney  were 
employed,  notice  of  inquiry  should  be  delivered  to  the  agent  in  town, 
who  issued  the  subpoenas,  and  not  to  the  attorney  in  the  country1. 
And  now,  by  a  general  rule  of  all  the  courts  k,  "  notice  of  inquiry 
shall  be  given  in  town."  In  the  Exchequer,  notices  of  inquiry  were 
formerly  required  to  be  entered  by  the  attornies  or  side  clerks  of  the 
office  of  pleas,  in  the  book  of  orders  kept  in  such  office,  and  a  written 
notice  of  such  entries,  left  at  the  seat  in  the  said  office,  of  the  attorney  or 
clerk  in  court  concerned  for  the  defendant,  or  at  his  chambers,  or  place 
of  residence  * :  Therefore,  where  the  notice  of  executing  a  writ  of 
inquiry  was  served  upon  the  defendant  personally,  and  not  upon  his 
attorney  or  clerk  in  court,  the  service  was  holden  to  be  insufficient  ■ 


a  Denny  v.  Trapnell,  2  Wils.  S79. 

b  Tidd  Prac.  9  Ed.  676. 

c  Id.  484.  486.  576.  787. 

d  R.  H.2  WAV.rcg.l.  §  101.  3  Barn. 
&  Ad.  889.  8  Bing.  304.  2  Crump.  &  J. 
197. 

c  Wilkinson  t».  Malm,  1  Cromp.  &  M. 
237.  8  Tyr.  Rep.  255.  1  Dowl.  Rep. 
630.  S.  C. 

'  Tidd   Prac.  9  Ed.  576. 

*  Bell  t».   Trevcra,    M.  23  Geo.    III. 


K.  B.  8  East,  569. 

h  Smith  v.  Lacoclc,  Barnes,  805. 

1  Hayes  v.  Perkins,  3  Ernst,  568. 

k  R.  H.  2  W.  IV.  rtg.  1.  §  57.  5 
Barn.&  Ad.  381.  8Bing.296,  SCroop. 
&  J.  57. 

1  R.  II.  39  Geo.  III.  in  Seal  Mas- 
Ex.  Append,  224.  8  Price,  60S,  4. 

m  Brooks  v.  Till,  2  Younge&  J.  2^ 
but  see  Knibbs  v.  Iioncraft,  10  Price,  M*» 
semb.  contra. 
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But  now,  by  a  rule  of  that  court  *,  all  notices  are  required  to  be  given 
by  and  to  the  attornies  in  the  cause.  Notice  of  the  execution  of  a  writ 
of  inquiry,  however,  was  allowed  to  be  served,  by  sticking  it  up  in 
the  office,  and  leaving  a  copy  of  it  at  the  defendant's  last  place  of 
abode,  though  neither  the  process,  nor  notice  of  declaration,  had  been 
personally  served  b. 

Short  notice  of  inquiry  is  two  days  at  least c  :  but  a  defendant  who  Short  notice  of 
is  under  terms  to  take  short  notice  of  trial,  is  not  bound  to  take  short  m<lulr>'- 
notice  of  inquiry  d.     A  term's  notice  of  inquiry  might  formerly  have  Term's  notice. 
been  given,  in  the  King's  Bench,  before  the  first  day  in  full  term  e  : 
In  the  Common  Pleas,  it  must  have  been  given  before  the  essoign  day 
of  the  fifth,  or  other  subsequent  term  f :  But,  by  a  general  rule  of  all 
the  courts  *,  "  where  a  term's  notice  of  inquiry  is  required,  such  notice 
may  be  given  at  any  time  before  the  first  day  of  term."     There  were  Notice  of  in- 
formerly  different  rules,  in  the  King's  Bench h,  Common  Pleas1,  and  3rfen<Jntfd\er 
Exchequer  of  Pleas k,  as  to  the  notice  of  inquiry,  where  the  de-  notice  of  trial, 
fendant,  after  notice  of  trial,   suffered  judgment  to  go  by  default,  or  by  default,  or 
demurred  to  the  declaration,  replication,  or  other  subsequent  plead-  f^™^^ 
ing ;  or  in  case  the  defendant  pleaded  a  plea  in  bar,  or  rejoinder,  &c. 
to  which  the  plaintiff  demurred:  But  now,  by  a  general  rule  of  all  the 
courts  *,  "  in  all  cases  where  the  plaintiff  in  pleading  concludes  to  the 
country,  the  plaintiff's  attorney  may  give  notice  of  trial,  at  the  time 
of  delivering  his  replication,  or  other  subsequent  pleading ;  and  in 
case  issue  shall  afterwards  be  joined,  such  notice  shall  be  available ; 
but  if  issue  be  not  joined  on  such  replication,  or  other  subsequent 
pleading,  and  the  plaintiff  shall  sign  judgment  for  want  thereof,  and 
forthwith  give  notice  of  executing  a  writ  of  inquiry,  such  notice  shall 
operate  from  the  time  that  notice  of  trial  was  given  as  aforesaid  :  and 
in  all  cases  where  the  defendant  demurs  to  the  plaintiff's  declaration, 
replication,  or  other  subsequent  pleading,  the  defendant's  attorney,  or 


claration,  &c. 


a  R.  M.  1  W.  IV.  rtg.  II.  §  7.  Excheq. 
Dax.  Append,  xxviii,  Ix.  1  Cromp.  &  J. 
277.    1  Tyr.  Rep.  169. 

5  Watson  v.  Delcroix,  2  Dowi.  Rep. 
396.  4  Tyr.  Rep.  266.  2  Cromp.  &  M. 
425.  S.  C. 

c  Butler  v.  Johnson,  Barnes,  SOI.  Pr. 
Reg.  390.  S.  C. 

d  Stevens  (or  Stephens)  v.  Pell,  2  Dowl. 
Rep.  355.  2  Cromp.  &  M.  421.  4  Tyr. 
Rep.  267.  S.  C. 

•  Iiup.K.  B.  10  Ed.  412. 

*  R.  K.  13  Geo.  II.  reg.2.  C.  P.  ;  and 


see  Tidd  Prac.  9  Ed.  577. 

1  R.  H.2W.  lV.reg.  I. §52.  SBarn. 
&  Ad.  381.  8  Bing.  295.  2  Cromp.  &  J. 
182. 

»R.H.8 Geo.  I.  K.  B. 

»  R.  H.  6  Geo.  I.  re&.  I.  R.  T.  10 
Geo.  I.  C.  P. 

k.  R.  T.  26  &  27  Geo.  II.  §  4.  Man. 
Ex.  Append.  211 ;  and  see  Tidd  Prac.  9 
Ed.  578,  9. 

«  R.  H.  2  W.  IV.  reg.  I.  §  69.  3  Barn. 
&  Ad.  381,  2.  8  Bing.  296,  2  Cromp.  & 
J.  184. 


294 


OF  THE  WRIT  OF   INQUIRY. 


Continuance,  or 
countermand,  of 
notice  of  inquiry. 


Proceedingi  to 
be  bad  at  return 
of  inquiry,  in 
ordinary 


Rule  for  judg- 
ment unneces- 
sary, on  writ  of 
inquiry. 


the  defendant  if  he  plead  in  person,  shall  be  obliged  to  accept  notice 
of  executing  a  writ  of  inquiry,  on  the  back  of  the  joinder  in  demnrrar; 
and  in  case  the  defendant  pleads  a  plea  in  bar,  or  rejoinder,  &c  to 
which  the  plaintiff  demurs,  the  defendant's  attorney,  or  the  defendant 
if  he  plead  in  person,  shall  be  obliged  to  accept  notice  of  executing! 
writ  of  inquiry,  on  the  back  of  such  demurrer.9'  In  the  King*! 
Bench,  the  continuance,  or  countermand,  of  notice  of  inquiry  must 
formerly  have  been  delivered  to  the  agent  in  town,  and  not  to  tie 
attorney  in  the  country a:  but  now,  by  a  general  rule  of  all  the 
courts  b,  "  notice  of  continuance  of  inquiry  shall  be  gives  ii 
town ;  but  countermand  of  notice  of  inquiry  may  be  given  either  a 
town  or  country,  unless  otherwise  ordered  by  the  court  or  a  judge." 
At  the  return  of  the  writ  of  inquiry,  in  ordinary  cases,  it  is  enacted 
by  the  speedy  judgment  and  execution  act6,  that  "  a  rale  for  jndg- 
"  ment  may  be  given,  costs  taxed,  and  final  judgment  signed,  and  ex- 
"  cution  issued  forthwith ;  unless  the  sheriff,  or  other  officer  before 
"  whom  the  same  may  be  executed,  shall  certify  d  under  his  bud, 
"  upon  such  writ,  that  judgment  ought  not  to  be  signed,  until  the  defend* 
ant  shall  have  had  an  opportunity  to  apply  to  the  court,  to  set  aside 
the  execution  of  such  writ,  or  one  of  the  judges  of  the  said  coot 
shall  think  fit  to  order  e  the  judgment  to  be  stayed,  until  a  day  to  be 
"  named  in  such  order.  Provided  always,  that  in  case  the  signing  of 
"  judgment  on  such  writ  shall  be  postponed,  by  reason  of  such  certi- 
ficate 01  order,  or  by  the  choice  of  the  plaintiff  or  otherwise, 
and  judgment  shall  be  afterwards  signed  thereon,  such  judgment 
"  shall  be  entered  of  record,  as  of  the  day  of  the  return  of  such  writ, 
"  unless  the  court  shall  otherwise  direct." 

In  the  King's  Bench,  the  plaintiff  must  formerly  have  given  i  rule 
for  judgment  with  the  clerk  of  the  rules,  on  the  return  day  of  the 
writ  of  inquiry,  which  expired  in  four  days  f :  This  practice  is  recog- 
nised by  the  above  statute :  In  the  Common  Pleas,  there  was  no  rule 
for  judgment  given  on  the  return  of  the  inquiry,  but  the  plaintiff's 
attorney  waited  four  days  after  the  return  day,  inclusive  of  both 
days ;  after  which,  the  inquisition  being  previously  obtained  from  the 
sheriff,  the  prothonotaries  would  have  taxed  the  costs  thereon  *:  And 
now,  by  a  general  rule  of  all  the  courts  h,  "  after  the  return  of  a  writ  of 
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•  Imp.  K.  B.  JO  Ed.  415.  Tidd  Prac. 
0  Ed.  97.  680. 

'R.H.2W.  IV.  reg.  I.  §  57.  3 
Barn.  &  Ad.  881.  8  Bing.  296.  2  Crornp. 

&  J.  183. 

e  1  W.  IV.  c.  7.  $  1. 

4  Append,  to  Tidd  Sup.  1833,  p.  300. 


e  Id.  ib. 

f  Clerk  v.  Rowland,  I  Salk.  399. 

*  Imp.  C  P.  7  Ed.  437. 

*  R.H.  2  W.  IV.  r«g.  I.  §  67.  SB*m- 
&  Ad.  383.  8  Bing.  297,  8.  2  Cro»P-  * 
J.  166. 
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Dquiry,  judgment  may  be  signed  at  the  expiration  of  four  days  from 
mch  return,  without  any  rule  for  judgment." 

By  other  clauses  of  the  speedy  judgment  and  execution  act*,  which  Entering  and 
relates  to  judgments  on  nonsuit  or  verdict  for  either  party,  as  well  as  {JJ^111? 
to  judgments  on  writs  of  inquiry,  "  every  judgment  to  be  signed  by 
44  virtue  of  that  met,  may  be  entered  and  recorded  as  the  judgment  of 
"  the  court  wherein  the  action  shall  be  depending,  although  the  court 
"  may  not  be  sitting  on  the  day  of  the  signing  thereof;  and  every  ex-  Teste  of  execu- 
"ecution  issued  by  virtue  of  that  act,  shall  and  may  bear  teste  on  the  tioD* 

*  day  of  issuing  thereof;  and  such  judgment  and  execution  shall  be 
"as  valid  and  effectual,  as  if  the  same  had  been  signed  and  recorded, 

"  and  issued,  according  to  the  course  of  the  common  law b.     Pro-  Court  mtyorder 
M  vided  always,  that  notwithstanding  any  judgment  signed  or  recorded,  "{JJjlKJ^iiL 

*  or  execution  issued,  by  virtue  of  that  act,  it  shall  be  lawful  for  the  cution  stayed,  or 

*  court  in  which  the  action  shall  have  been  brought,  to  order  such  q^  granted. 

*  judgment  to  be  vacated,  and  execution  to  be  stayed  or  set  aside, 
"  and  to  enter  an  arrest  of  judgment,  or  grant  a  new  writ  of  inquiry, 
,*  as  justice  may  appear  to  require ;  and  thereupon  the  party  affected 
*•  by  such  writ  of  execution,  shall  be  restored  to  all  that  he  may 

*  have  lost  thereby,  in  such  manner  as  upon  the  reversal  of  a  judg- 

*  ment  by  writ  of  error  or  otherwise,  as  the  court  may  think  fit  to 

*  direct  "c. 

By  the  statute  8  &  9  W.  III.  c.  11.  §  8,  it  is  enacted,  that  "  in   Proceedings  for 
44  all  actions  upon  any  bond  or  bonds,  or  on  any  penal  sum,  for  non-  aMetsin8  *>*- 
**  performance  of  any  covenants  or  agreements  in  any  indenture,  breaches  sug- 
**  deed,  or  writing  contained,  if  judgment  shall  be  given  for  the  ^t  8  &  9  W. 
44  plaintiff  on  a  demurrer,  or  by  confession  or  nihil  dick,  the  plaintiff,  IIL  c  11.  $  8. 
,**  upon  the  roll,  may  suggest  as  many  breaches  of  the  covenants  and 
r**  agreements  as  he  shall  think  fit ;  upon  which  shall  issue  a  writ  to 
41  the  sheriff  of  that  county  where  the  action  shall  be  brought,  to 
,*  summon  a  jury  to  appear  before  the  justices  or  justice  of  assize 

*  or  msiprius  of  that  county,  to  enquire  of  the  truth  of  everyone 
.**  of  those  breaches,  and  to  assess  the  damages  that  the  plaintiff  shall 

*  have  sustained  thereby ;  in  which  writ  it  shall  be  commanded  to 
M  the  amid  justices  or  justice  of  assize  or  nisi  pruts,  that  he  or  they 
"  shall  make  a  return  thereof,  to  the  court  from  whence  the  same 

"  shall  issue,  at  the  time  in  such  writ  mentioned.    And  in  case  de-  Execution  to 

4  fendant  or  defendants,  after  such  judgment  entered,  and  before  **  sta^T0f0<u. 

'  any  execution  executed,  shall  pay  unto  the  court  where  the  ac-  mages. 
'  tion  shall  be  brought,  to  the  use  of  the  plaintiff  or  plaintiffs,  or  his 

•1  W.  IV.  a  7.  $  3,4.  e  I</.§4. 
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Judgment  to 
remain,  to  an- 
swer any  further 
breach;  and 
plaintiff  may 
have  a  actrv/o- 
au  thereon, 
against  the  de- 
fendant, &c. 
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Writs  of  inquiry, 
under  the  above 
statute,  to  be  ex- 
ecuted before 
sheriff  unless 
otherwise  or- 
dered. 


"  or  their  executors  or  administrators,  such  damages  so  to  be  ts- 
"  sessed,  by  reason  of  all  or  any  of  the  breaches  of  such  covenant* 
"  together  with  the  costs  of  suit,  a  stay  of  execution  of  the  said  jrig- 
"  ment  shall  be  entered  upon  record ;  or  if,  by  reason  of  any  execu- 
tion executed,  the  plaintiff  or  plaintiffs,  or  his  or  their  execaton 
or  administrators,  shall  be  folly  paid  or  satisfied  all  such  damages 
•'  so  to  be  assessed,  together  with  his  or  their  costs  of  suit,  and  all 
reasonable  charges  and  expenses  for  executing  the  said  execution, 
the  body,  lands  or  goods  of  the  defendant,  shall  be  thereupon 
"  forthwith  discharged  from  the  said  execution,  which  shall  likewise 
"  be  entered  upon  record.  But,  notwithstanding,  such  judgment 
"  shall  remain,  continue  and  be,  as  a  further  security  to  answer  to 
the  plaintiff  or  plaintiffs,  and  his  or  their  executors  or  adniinittis* 
tors,  such  damages  as  shall  or  may  be  sustained  for  further  bread 
of  any  covenant  or  covenants,  in  the  same  indenture,  deed,  or 
writing  contained ;  upon  which  the  plaintiff  or  plaintiffs  may  hare 
"  a  scire  facia*  upon  the  said  judgment,  against  the  defendant,  or 
"  against  his  heir,  terretenants,  or  his  executors  or  administrators, 
"  suggesting  other  breaches  of  the  said  covenants  or  agreements, 
"  and  to  summon  him  or  them  respectively  to  shew  cause,  why  ese- 
"  cution  shall  not  be  had  or  awarded  upon  the  said  judgment;  upon 
"  which  there  shall  be  the  like  proceeding  as  was  in  the  action  of 
"  debt  upon  the  said  bond  or  obligation,  for  assessing  of  damage** 
"  upon  trial  of  issues  joined  upon  such  breaches,  or  inquiry  thereof 
"  upon  a  writ  to  be  awarded  in  manner  as  aforesaid ;  and  that  upoc* 
*•  payment  or  satisfaction,  in  manner  as  aforesaid,  of  such  funu 
"  damages,  costs  and  charges  as  aforesaid,  all  further  proceedings 
"  the  said  judgment  are  again  to  be  stayed,  and  so  toties  quoties, 
"  the  defendant,  his  body,  lands,  or  goods,  shall  be  discharged  out 
"  execution  as  aforesaid."* 

The  assessment  of  damages  before  a  judge  of  assize  or  nisi"  friW' 
on  breaches  suggested  under  the  above  statute,  being  attended 
great  delay  and  expense  to  the  parties,  it  was  enacted  by  the  statute^ 
3  &  4  W.  IV.  c.  42.  §  16,  that  "  all  writs  issued  under  and  by  vir — 
"  tue  of  the  statute  8  &  9  W.  III.  c.  11.  §  8,  shall,  unless  the  cour« 
"  where  such  action  is  pending,  or  a  judge  of  one  of  the  superio'**" 
"  courts,  shall  otherwise  order,  direct  the  sheriff  of  the  county" 
44  where  the  action  shall  be  brought,  to  summon  a  jury  to  apj**-*" 
44  befoip  such  sheriff,  instead  of  the  justices  or  justice  of  assixe  o*~ 
44  nisi  prius  of  that  county,   to  inquire  of  the  truth  of  the  breached 

*  For  the  proceedings  on  this  statute .       breaches  thereon,  see  Tidd  Praa  9  *& 
and  the  mod**  of  svsgt\\tin«  or  nytijiiinx.       5>3.  <»{**>.  1 10S. 
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%  and  assess  the  damages  that  the  plaintiff  shall  have  sus- 
ereby ;  and  shall  command  the  said  sheriff,  to  make  re- 
eof  to  the  court  from  whence  the  same  shall  issue,  at  a 
tin,  in  term  or  in  vacation,  in  such  writ  to  be  mentioned : 
proceedings  shall  be  had,  after  the  return  of  such  writ, 
the  said  statute  in  that  behalf  mentioned,  in  like  manner  as 
rit  had  been  executed  before  a  justice  of  assize  or  nisi  prtus." 
tute  is  applicable  to  cases  where  breaches  are  suggested  Construction  of 
,  after  judgment  for  the  plaintiff  on  demurrer,  or  by  con-  iv.  a  42.  §  16. 
nihil  dicit,  in  an  action  upon  bond,  or  on  any  penal  sum, 
rformance  of  any  covenants  and  agreements,  in  any  in- 
eed,  or  writing  contained ;  and  does  not  seem  to  extend 
'here  the  plaintiff  assigns  breaches  of  the  condition  of  the 
in  his  declaration,  or  replication ;  and,  an  issue  or  issues 
d  thereon,  a  venire  facias  is  awarded,  as  well  to  try  the 
sues,  as  to  assess  damages  upon  the  breaches  assigned, 
es  to  which  the  statute  applies,  the  plaintiff  need  not  ap-  In  cases  to 
court  or  a  judge,  for  leave  to  issue  a  writ  to  inquire  of  the  wri?of?nqmry 
he  breaches  suggested,  and  assess  the  damages  that  he  may  be  issued  of 
ned  thereby ;  but  may,  if  he  think  fit,  issue  such  writ  as  otherwise  or- 
f  course,  unless  the  court  where  the  action  is  pending,  or  dered* 
*  one  of  the  superior  courts,  shall  otherwise  order,  and 
ereon  to  assess  damages,  according  to  the  statute.     For  Direction,  and 
*e,  the  plaintiff  is  authorized,  after  suggesting  breaches  on  j™^.  *" 
:o  sue  out  a  writ  of  inquiry,  directed  to  the  sheriff  of  the 
ere  the  action  is  brought ;  commanding  him  to  summon  a 
year  before  him,  to  inquire,  on  their  oath,  of  the  truth  of 
or  breaches  suggested,  and  assess  the  damages  which  the 
iall  have  sustained  thereby;   and  that  he  make  return 
the  court,  at  a  day  certain,  in  term  or  vacation,   to  be 
therein  b. 

t  of  inquiry  is  engrossed  on  parchment :  and,  in  the  King's  Signing  and 
s  sealed  only ;  but,  in  the  Common  Pleas,  it  is  signed  by 
notaries,  and  afterwards  sealed  c ;  and  should  be  delivered  Delivery  of,  to 

II  jl  mttf 

iff,  who  will  thereupon  summon  a  jury  for  the  execution 

»py  of  the  writ  should  also,  it  seems,  be  delivered  to  the  Delivery  of  copy 

.  .  ,  ,  .....  .        to  defendant, 

or  his  attorney  d :  and,  previously  to  its  execution,  a  notice  f . 

6  should  be  given,  in  the  usual  wayf,  to  inquire  of  the  quiry. 

to  Tidd  Sup.  1833,  p.  301.  13  Price,  791.  S.  C 

3,  4.  e  Append,  to  Tidd  Sup.  1833,  p.  304, 

ac.  0  Ed.  574.  «  Tidd  Prac.  9  Ed.  576. 

im  v.  Waskett,  M»CIcL  50b. 


be  bid  it  return 
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truth  of  the  breaches  suggested,  and  to  assess  tbe  damages  which  the 
plaintiff  liiiih  sustained  thereby:  and  if  either  party  propose  to  a> 
tend  by  counsel,  he  should  give  notice  thereof  to  his  adversary,  01  far 
will  not  be  allowed  for  it  in  costs  *. 

At  the  return  of  the  writ  of  inquiry,  for  assessing  damages  uwJrr 
rfta^™"  lhl  statute  8  &  9  W.  111.  c.  11.  §  8.  it  is  declared  by  the  law  amend- 
Sl  ii  ii  rnent  act b,  that  "  costs  shall  be  taxed,  judgment  signed,  and  timi- 
"  tion  issued  forthwith,  unless  the  sheriff,  or  his  deputy,  btforr 
"  whom  the  writ  of  inquiry  was  executed,  shall  certify,  under  b» 
"  hand,  upon  such  writ,  that  judgment  ought  not  to  be  signed,  until 
"  the  defendant  shall  have  had  an  opportunity  to  apply  to  the  Ml 
"  for  a  new  inquiry,  or  a  judge  of  any  of  the  courts  shall  think  Si 
"  to  order  that  judgment  or  execution  shall  be  stayed,  until  a  daj 
"  to  be  named  in  such  order.  Provided,  that  all  and  every  <te 
"  provisions  contained  in  the  statute  made  and  passed  in  the  £rn 
■  "  year  of  the  reign  of  his  present  Majesty,  intituled,  'an  Act  fct 
"  the  more  speedy  judgment  and  execution  in  actions  brought  it 
"  his  majesty's  courts  of  law  at  Westminster,  and  in  the  court  rf 
"  Common  Pleas  of  the  county  palatine  of  Lancaster,  and  for  ameaJ- 
"  tng  the  law  as  to  judgment  on  a  cognovit  actionem,  in  cases  i 
"  bankruptcy'",  shall,  so  far  as  tbe  same  are  applicable  thereto,  la 
"  extended  and  applied  to  judgments  and  executions  upon  sock 
"  writs  of  inquiry,  in  like  manner  as  if  tbe  same  were  expressly  n> 
"  enacted  therein."  d 
Writt  of  in.  In  the  Common  Pleas  at  Lancaster,  by  the  statute  39  &  40  Geo.  111. 

GP    ii™.      c"  ^"^' e  ^or  better  regulating  the  practice,  and  preventing  delays  ii 
coiter,  how  ™.      tile  proceedings  of  that  court,  writs  of  inquiry  of  damages,   and  C 
tain  other  writs  in  the  said  act  in   that  behalf  mentioned,  issu 
and  out  of  the  same  court,  might  have  been  made  returnable  < 
of  the  return  days  in  Baxter  and  Michaelmas  terms  respectively,  I 
cording  to  the  course  of  bis  majesty's  court  of  Common  Plea 
Westminster,  in  addition  to  the  first  and  lost  days  of  each  assizes  hi 
for  the  said  county.    And  it  being  deemed  expedient  to  quicken  d 
proceedings  in  the  said  court  of  the  said  county,  it  is  enacted  by  tk 
statute  1  W.  IV.  c.  7. ',  that  "  in  lieu  of  the  return  days  in  Easkr 
"  and  Michaelmas  terms,  all  writs  of  inquiry  of  damages,  and  other 
"  nrita  in  the  said  last  mentioned  set  in  that  behalf  mentioned,  akal 
"  and  may  be  made  returnable  in  the  said  court  of  the  amid  county, 

*  Tidd  Free.  0  Ed.  fifiO.  *  $  8.  and  see  Mat.  W  Goo.  IL  c  M. 

*  3  &  i  W.  IV.  c.  4!.  £  IS.  §  36. 

'  1  W.  IV.  c.  7.  <  $  8. 

«»&i  W.  IV.c.  48.  §  10. 
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e  first  Wednesday  in  every  month,  in  addition  to  the  first  and 
ays  of  each  assizes  held  for  the  said  county;  and  such  pro- 
igs  shall  and  may  be  had  on  the  return  thereof,  as  upon  such 
returnable  according  to  the  law  in  force  at  and  before  the 
ig  of  that  act."  By  a  subsequent  statute,  for  improving  the 
•  and  proceedings  in  the  court  of  Common  Pleas  of  the  county 
i  of  Lancaster  *,  "  every  writ  of  inquiry  for  assessing  damages 
»  statute  8&9W.  III.  c.  11.  {  8,  shall  command  the  sheriff  to 
return  thereof  to  the  said  court,  on  a  day  certain  in  such  writ 
mentioned  b ;  and  every  other  writ  of  inquiry  to  be  issued  by 
lid  court  of  Common  Pleas  at  Lancaster,  shall  be  made  return- 
in  any  day  certain,  to  be  named  in  such  writ"* 

5W.IV.  c.68.  e  $19. 


CHAP.  XXIII. 


Of  Oyer  and  Copy  of  Deem,  &c  ;  iNSPkxmrti  ff 
Court  Rolls,  am/  Corporation  Books;  mi 
Particulars  qf  Demand,  and  Set-off. 


Inserting  oyer 
of  deed,  at  had 
of  pie*. 


Rule  for  copy- 
hold tenant  to 
inspect  court 
rolls. 


WHEN  the  defendant,  having  demanded  oyer  of  a  deed,  did 
insert  it  at  the  head  of  his  plea,  the  plaintiff,  in  the  Common 
might  have  inserted  it  there  lor  him,  in  making  np  the  issue,  or  <■> 
murrer-book»:  In  the  King's  Bench,  it  was  otherwise*:  But,  kj» 
general  rale  of  all  the  courts*,  "  if  a  defendant,  after  craTing  sftrsf 
a  deed,  omit  to  insert  it  at  the  head  of  his  plea,  the  plaintiff  on  ant- 
ing up  the  issue  or  demurrer-hook,  may,  if  he  think  fit,  insert  k  fit 
him;  but  the  costs  of  such  insertion  shall  be  in  the  discretion  of  At 
taxing  officer." 

In  the  King's  Bench,  if  the  rule  to  inspect  court  rolb  were  wa*i 
for  on  behalf  of  a  copyhold  tenant,  it  was  absolute  in  the  first  is* 
stance  d ;  otherwise,  it  was  only  a  rule  nisi e :  In  the  Common  Hen, 
it  was  always  a  rule  to  shew  cause  f :  But,  by  a  general  rule  of  *D 
the  courts «,  "  an  order  upon  the  lord  of  a  manor,  to  allow  the  ufltfl 
limited  inspection  of  the  court  rolls,  on  the  application  of  a  copyboU 
tenant,  may  be  absolute  in  the  first  instance,  upon  an  affidavit  tbst 
the  copyhold  tenant  has  applied  for  and  been  refused  inspection. 
This  rule,  however,  it  has  been  said,  only  extends  to  applictiwoB 
when  there  is  a  cause  in  court h :  and  therefore,  when  that  if  sot 
the  case,  the  rule  to  inspect  court  rolls  is,  it  seems,  only  a  rule  ***** 


*  Weaver's  Company  v.  Ware,  Barnes, 
827. 

b  Weaver's  Company  v.  Forrest,  2  Str. 
1241.  Simmonds  v.  Parmenter,  1  Wils. 
97. ;  and  see  Steph.  PL  68,  9.  Tidd  Prac. 
9  Ed.  589. 

c  R.  H.  2  W.  IV.  rep.  I.  §  44.  3  Barn. 
&  Ad.  380.  8  Bing.  294.  2  Cromp.  &  J. 
ISO. 

d  Rex  v.  Shelley,  3  Durnf.  A  E.  141. 

c  Rex  p.*  Alltfood,  7  Durnf.  &  E.  74«. ; 


and  see  Rogers  v.  Jones,  5  DowLftB. 
484. 

<  Folkard  v.  Hemet,  2  Blac.  Rep.  1<*I; 
and  see  further  as  to  the  inspection  of  «■»* 
rolls,  Tidd  Prac  9  Ed.  485,  6.  486.  («•) 
487,8.  694,5. 

«  R.  H.  2  W.  IV.  reg.  L  $  l<*  5 
'  Barn.  &  Ad.  389.  8  Bing.  304.  20** 
&  J.  197. 

h  Ex  parte  Best,  3  Do  wL  Rep.  #•  * 
I-V  Obs.138.  S.  C  per  IMAdaktl 
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The  books  of  a  corporation  are  in  the  nature  of  public  books  • : 
and  every  member  of  the  corporation,  having  an  interest  therein, 
has  a  right  to  inspect  and  take  copies  of  them,  for  any  matter  that 
concerns  himself,  though  it  be  in  a  dispute  with  others b.  But 
where  the  defendants  were  sued  by  a  corporation  for  making,  while 
directors,  false  entries  in  the  books  of  the  corporation,  it  was  holden 
that  they  were  not  entitled  to  inspect  them ;  at  all  events,  not  with- 
out an  affidavit,  that  such  inspection  was  necessary  to  their  defence  c. 
It  is  also  a  general  rule,  that  the  court  will  not  grant  an  application 
by  members  of  a  corporate  body,  for  a  mandamus  to  inspect  the 
documents  of  a  corporation,  unless  it  be  shewn  that  such  inspection 
it  necessary,  with  reference  to  some  specific  dispute,  or  question  de- 
pending, in  which  the  parties  applying  are  interested ;  and  the  in- 
spection will  then  only  be  granted  to  such  extent,  as  may  be  neces- 
sary for  the  particular  occasion d :  Therefore,  where  members  of  a 
corporation,  merely  alleging  grounds  on  which  they  believed  its 
affairs  were  improperly  conducted,  and  the  officers  unduly  chosen, 
and  complaining  of  misgovernment  in  some  particular  instances,  not 
affecting  the  parties  themselves,  or  any  matter  then  in  dispute,  ap- 
plied for  a  mandamus  to  the  master  and  wardens,  to  allow  them  to 
inspect  and  take  copies  of  all  records,  books  and  muniments,  in 
the  possession  of  the  master  and  wardens,  belonging  to  the  com- 
pany, or  relating  to  its  affairs,  the  court  discharged  the  rule,  with 
costs4. 


Corporation 
books. 


When   the  declaration  does  not  disclose  the  particulars  of  the  Summons  for 
plaintiff's  demand,  and  they  are  not  delivered  with  the  declaration,  {^tiffs' de- 
or  notice  thereof,  the  defendant's  attorney  or  agent  may  take  out  a  mand. 
summons  before  a  judge,  for  the  plaintiff's  attorney  or  agent  to  shew 
cause,  why  he  should  not  deliver  to  the  defendant's  attorney  or  agent, 


*  Warriner  v.  Giles,  2  Str.  954,  5 ; 
and  see  Coombs  v.  Coether,  1  Moody  & 
M.  898.  Brett  v.  Beales,  Id.  416.  419. 
H31  v.  Manchester  and  Salford  Water 
Works  Company,  2  Nev.  &  M.  573. 
5  Barn.  &  Ad.  866.  S.  C. 

b  Rex  v.  Newcastle-upon-Tyne,  2  Str. 
1223.  Richards  v.  Pattinsoo,  Barnes,  235. 
Com.  Rep.  555.  S.  C. 

c  Imperial  Gas  Company  v.  Clarke,  7 
Biog.  95.  4  Moore  &  P.  727.  S.  C. 

4  Rex  v.  Merchant  Tailors*  Company, 


2  Barn.  &  Ad.  115.  Ex  parte  Norman, 
1  Leg.  Obs.  349,  50.  S.  C.  ;  and  see 
Mayor  of  London  v.  Swinland,  1  *  Barnard. 
455.  Crew  v.  Saunders,  2  Str.  1005.  Rex 
v.  Newcastle-upon-Tyne,  id.  1223.  Rex 
v.  PurneU,  1  Wils.  239.  1  BlacRep.  40. 
S.  C.  Corporation  of  Barnstable  v.  Lathey, 

3  Durnf.  &  £.  303.  Ramsbottom  v. 
Cooper,  2  Chit  Rep.  231.  Anon.  id.  290. 
but  see  Rex  v.  Babb,  3  Durnf.  &  £.  579 : 
and  see  Tidd  Prac.  9  Ed.  595. 


PABT1CULAU  OF  DKMA  sTIV 


tho  awh'cafari  m  writing  of  tho  plaintiff's 

action  is  brought,  and  why  all  procoedingi  should  ant  m  tho  asm 

May  be  obtain-    time  he  stayed*.    This  summons  might  fbnnerly  hnwa  htnn  taha 

liMiinn  **"      «*?  and  an  order  obtained  thereon,  n  the  sing's  BennK  feson  uw 

defendant  had  appeared*;  and  there  was  a  rale  am  Ike 
Pleas  c,  by  which  the  practice  in  this  respect 
to  that  of  the  court  of  King's  Bench:  In  the  FyrhsawsT,  holnen, 
the  defendant  eonld  not  have  an  order  fiat  partiffnaars  «af  uto  jMs> 
tiff's  demand,  except  by  eoneent,  unless  he  inane  an  «JUsaa\  net 
he  had  never  had  the  particulars,  or  that  he  had  nuulasi  JuwaV* 
that  he  was  not  suWcieufly  acquainted  with  the  paxtkadsfn>  ea] 
that  therefore  he  was  advised  be  could  not  safely  proceed  Js-Jnl 
without  them*:  But,  by  a  general  rule  of  all  the  courts",  *a«am> 
mens  for  particulars,  and  order  thereon,  maybe  osjuwnai  hyesV 
fendant  before  appearance;  and  may  be  madr  ,  if  the  jwflajt  thssMfc 
without  the  production  of  any  aJUseat.99 
Wawwgrfwd  By  a  general  rule  of  all  the  courts  f,  it  is  ordered,  that «  wife  sanj 
with  ^'kuikw.  doclsrstion,  if  difisfrwrf,  or  with  the  mttiff  of  declaration*  if  /Uk 
or  notice  tfaoe.   containing  counts  in  inaVfcifatei  mtmmf  §it9  or  eVel  en 

the  plaintiff  shall  ddhrer  fiM  particulars  of  hk  demand 
counts',  where  such  particulars  can  be  comprised  within  thmUbm 
and  where  the  same  cannot  be  comprised  within  tares  fiaaua>  sw-shat 
deliver  such  a  statement ■  of  the  nature  of  his  claim,  and  the  annuel 
of  the  sum  or  balance  which  he  claims  to  be  due,  as  may  be  eoa> 
Cowequenceof  prised  within  that  number  of  folios:  And,  to  secure  the  delivery  of 
tum,        °*      particulars  in  all  such  cases,  it  is  further  ordered,  that  if  any  decb- 

ration  or  notice  shall  be  delivered  without  such  particulars,  or  sseh 
statement  as  aforesaid,  and  a  judge  shall  afterwards  order  a  deJrrar 
of  particulars,  the  plaintiff  shall  not  be  allowed  any  costs  in  respect  sf 
any  summons  for  the  purpose  of  obtaining  such  order,  or  of  the  sa> 
Derisions  there-  ticulars  he  may  afterwards  deliver".  This  rule  is  not,  it  seenn,  as* 

perative  on  the  plaintiff  to  deliver  particulars,  or  a  statement  of  he 
demand,  with  the  declaration,  or  notice  thereof;  though,  if  he  omit 

•  Le  Breton  v.  Braham,  3  Bur.  1890.  9  Ed.  696. 

Imp.  C  P.  7  Ed.  185,  6;   and  see  Tidd  *  R.  H.  2  W.   IV.  rtg.  L  $  47.  S 

Prac.  9  Ed.  596.  Append,  thereto,  Chap.  Barn.  &  Ad.  880.  8  Bing.  294.  2  Cnap- 

XXIII.*  3.  &J.  181. 

b  Deny  v.  Lloyd,  I  Chit  B.  724>  5.  '  R.  T.  1  W.  IV.  rtg.  EL  2B»*  * 

(a.)  Ad.  788,  9.  7  Bing.  783. 1  Cros*  *  * 

c  R.  T.  2  Geo.  IV.  C.  P.   6  Moore,  470, 71. 

211.  «  Append,  to  Tidd  Sup.  1838,  •.!»*• 

d  Dax  Pr.  59.;  and  aee  Price  Pr.  309,  ■»  Id.  a*. 
10.  2  Crorap.  &  J.  253.  (a.)    Tidd  Prac 
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to  deliver  such  particulars  or  statement,  he  will  not  he  allowed  for 
them  in  costs,  if  afterwards  called  for  and  delivered.     And  the  de- 
livery of  a  particular  of  the  plaintiff's  demand,  under  the  indebitatus 
counts,  will  not  prevent  him  from  giving  evidence  on  a  special  count 
in  his  declaration,  if  he  has  not  included  that  part  of  his  claim  in 
bis  particular  of  demand ;  as  a  particular  is  only  necessary  to  ex- 
plain the  common  counts*.     In  cases  to  which  the  rule  applies, 
nrhere  the  particulars  exceed  three  folios,  the  court  will  order  the 
plaintiff  to  deliver  to  the  defendant  Jull  particulars  of  his  demand, 
the  defendant  paying  the  costs  of  the  particulars,  and,  if  necessary, 
caking  short  notice  of  trial,  even  though  the  defendant  has  had 
lull  particulars  of  the  account  before  action  brought b.      But  the 
plaintiff  is  not  hound  to  specify  in  his  particulars,  the  sums  received 
>y  him  on  account c.    In  order  to  obtain  particulars  in  an  action  of  In  actions  for 
reepass,  trover,  or  on  the  case,  it  seems  to  be  necessary  to  produce  wron^ 
in  affidavit,  denying  the  defendant's  knowledge  of  what  the  plaintiff 
s  proceeding  for  d.     And  the  court  will  not  compel  a  plaintiff,  suing 
or  the  breach  of  an  agreement,  and  assigning  by  way  of  special 
Lamage,  that  he  has  incurred  certain  expenses,  to  furnish  particu- 
ars  of  such  special  damage*.      After  the  delivery  of  particulars  Time  for  plead- 
ioder  a  judge's  order,  a  defendant,  we  have  seen  f,  is  allowed,  by  a  J?*  a^biU~  f 
general  rule  of  all  the  courts  *,  the' same  time  for  pleading,  which  he  particulars. 
lad  at  the  return  of  the  summons  ;  nevertheless,  judgment  shall  not 
je  signed,  till  the  afternoon  of  the  day  after  the  delivery  of  the  par- 
aculara,  unless  otherwise  ordered  by  the  judge. 

At  the  trial,  an  erroneous  date  in  a  bill  of  particulars,  or  a  mis-  Effect  of  mistake 
take  therein,  which  is  not  calculated  to  mislead  the  defendant,  will  £  Atrial" 
not  preclude  the  plaintiff  from  recovering  his  demand h.     And  a 


*  Day  v.  Davies,  5  Car.  &  P.  340.  per 
Tmdait  Ch.  J. ;  and  see  Cooper  t>.  Amos, 
I  Car.  A  P.  897.  per  Abbott,  Ch.  J. 
Rater  «.  Wainwxight,  1  Meeson  A  W. 
160.     5  Dow!  Rep.  108,  S.  C. 

b  James  «.  Child,  8  Cromp.  &  J.  858. 
S  Tyr.  Rep.  808.  1  DowL  Rep.  810. 
S.C. 

c  Smith  «.  EWridge,  5  Nev.  A  M. 
108.  1  Har.  A  W.  587.  S.  C.  Penprase 
t.  Crease,  1  Meeson  A  W.  86.  1  Tjr.  & 
G.  468.  4  DowL  Rep.  711. 8.  C.  Ran- 
dsril  v.  Ikey,  4  DowL  Rep.  688.  18  Leg. 
Ofaa.  106.  S.  C.;  but  see  Adlington  v. 
Appletoo,  8  Catnpb.  410.  semb.  contra, 

4  SoeOmg  «•  Chennels,  5  DowL  Rep. 


80.    18  Leg.  Obs.  75.  S.  C 

•  RetalBck  v.  Hawkes,  1  Meeson  &  W. 
578. 

'  Ante,  889. 

1  R.H.8  W.  IV. reg. I.  §  48.  8 Barn. 
A  Ad.  880.  8  Bing.  894,  5.  8  Cromp.  & 
J.  181. 

*  Millwood  v.  Walter,  8  Taunt.  884 ; 
and  see  Harrison  v.  Wood,  8  Bing.  871. 
Lambirth  v.  Ron*;  1  Moore  &  S.  597.  8 
Bing.  411.  8.  C.  Bagster  v.  Robinson, 
8  Moore  &  S.  ISO.  9  Bing.  77.  S.  C. 
Spencer  v.  Bates,  1  Gale,  108.  Fisher  v. 
Wainwright,  1  Meeson  A  W.  480.  1  Tyr. 
&  G.  606.  5  DowL  Rep.  108.  18  Leg. 
Obs.  99,100.  S.C. 


*H 


Futicdan  of 


Copy  of  particu- 
lars of  demand, 
or  set  off,  to  be 
annexed  to  re- 
cord. 


PARTICULARS  OF  SBT^OFF,  &C 

printer,  who  had  let  oat  men,  presses  and  type,  for  the  pfjnsjpg  tf 
a  newspaper,  was  allowed  to  recover,  in  an  action,  for  mrk  avi 
labour,  although  his  particular  described  the  demand,  tp-hp  fjpr 
composing  and  printing  a  certain  newspaper/'  &c;m  tip  de^qApfr 
not  having,  at  the  trial,  availed  themselves  of  the  variance,  batajip 
the  particular  and  the  evidence*.  So,  though  the  partjcnkqyif 
demand  vary  from  the  evidence  which  the  plaintiff  .addaccaj  jjfcjf 
the  defendant  appears  and  defends,  and  is  not  misled  by  fhep^jjj)} 
variance  is  no  ground  for  nonsuiting  the  plaintiff*.  Bat  wfcep4| 
plaintiff's  bill  of  particulars  stated  the  cause  of  action,  to  ba  faj|| 
amount  of  stakes  deposited  in  the  defendant's  hands,  by. the  ffeNfj 
and  R.  and  won  by  the  plaintiff  of  &,  the  court  held  that  he  aw 
not  recover  the  amount  of  his  own  stake,  on  proof  that  he  had  nv 
demanded  it  from  the  defendant,  before  it  was  paid  over*.  ■■ 

As  the  defendant  is  allowed  to  call  for  the  particulars  of  thefatf 
tiff's  demand,  so,  when  the  defendant  pleads  a  set  qffftiz  goods  soliVJ 
&c  the  plaintiff  may  take  out  a  summons  for  the  particulars;  sji 
which  the  judge  will  make  an  order,  which  should  be  regularly  dnev 
up  and  served d,  for  the  defendant  to  deliver  them  in  a  certaiatai 
or,  in  default  thereof,  that  he  be  precluded  from  giving  evidence  t  \ 
the  trial,  in  support  of  his  set  off0.  And  where  an  order  was  aV 
tained  for  the  delivery  of  particulars  of  set  off  within  &  fortnight,  ad 
they  were  not  delivered  for  five  weeks,  but  after  delivery  an  order  vai 
made  by  consent  for  the  amendment  of  the  declaration,  this  w* 
holden  to  be  a  waiver  of  the  irregularity,  in  the  delivery  of  the  ptf- 
ticulars f.  But  the  demand  of  particulars  of  set  off,  delivered  after 
a  plea  which  was  a  nullity,  was  holden  to  be  no  waiver  of  the  phi* 
tiff's  right  to  sign  judgment  *. 

A  copy  of  the  particulars  of  the  plaintiff's  demand,  and  also  a  copy 
of  the  particulars,  if  any,  of  the  defendant's  set  offh,  should  by  a  general 
rule  of  all  the  courts  *,  be  annexed  by  the  plaintiff's  attorney  to  every 
record,  at  the  time  it  is  entered  with  the  judge's  marshal.    And  wbeft 


*  Bagster  t».  Robinson,  2  Moore  &  S. 
160.  9  Bing.  77.  S.  C. 

*  Green  v.  Clark,  2  DowL  Rep.  18.  6 
Leg.  Obc  862.  S.  C.  Spencer  v.  Bates,  1 
Gale,  108. 

c  Davenport  v.  Davies,  1  Meeson  &  W. 
670. 

d  R.  H.  59  Geo.  III.  K.  B.  Ante,  257. 

e  For  the  form  of  particulars  of  set-off, 
see  Append,  to  Tidd  Prac.  9  Ed.  Ch. 
XX111.  §  10.  Chit.  Sutn.  IV.  302;   and 


for  the  effect  of  such  particulars,  see  An- 
drews v.  Bond,  8  Price,  213. 

f  Walli8  v.  Anderson,  1  Moody  A  M- 
291.  per  Ld.  TaOcrden,  Ch.  J. 

*  Ford  v.  Bernard,  6  Bing.  5&  * 
Moore  &  P.  SOS.  S.  C. 

b  Append,  to  Tidd  Sup.  1832,  p-  U* 

«  ILT.  1  W.  IWreg.  II.  *&** 
Ad.  788,  9.  7  Bing.  783.  1  Cramp.  ** 
470,  71.  4  Car.  &  P.  603. 


J 
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lie  bill  of  particulars  of  the  plaintiff's  demand  is  appended  to  the 
ecord,  it  is  not  necessary  to  prove  the  delivery  of  it  to  the  defend- 
nt ».  Particulars  of  demand  having  been  delivered  to  the  defend- 
nt's  attorney  under  a  judge's  order,  another  bill  of  particulars  was 
Jterwards  annexed  to  the  record  by  the  plaintiff's  attorney,  pur- 
fnant  to  the  above  rule,  as  and  for  a  copy  of  the  particulars  of  the  de- 
nand,  but  in  fact  containing  items  not  stated  in  the  particulars  de- 
livered to  the  defendant;  the  plaintiff's  evidence  at  the  trial  was 
confined  to  the  items  exclusively  set  forth  in  the  particular  annexed 
to  the  record ;  the  defendant  not  being  prepared  to  prove  the  de- 
Ivery  of  the  particulars  to  his  attorney,  under  the  judge's  order,  did 
■at  apply  for  a  nonsuit ;  and  the  court,  under  these  circumstances, 
grated  anew  trial  without  costs,  but  refused  to  enter  a  nonsuit b. 

*  Xactrthy  v.  Smith,  8  Biog.  146.  1       2  Cromp.  A  J.  461.  1  Dowl.  Rep,  67a 
HW&S.227.  1  DovL  Rep.  S68.  S.  C.      S.  C. 
1  Morgan  «.  Harris,  %  Tjr.  Rep.  886. 


■w. 


(tosnlb* 


Of  Changing  the  Venue. 


A  HE  defendant  is,  in  general,  allowed  to  chatigo  the  venue  in  ill 
transitory  actions,  arising  in  a  county  different  from  that  where  tbe 
plaintiff  has  laid  it":  and  he  may  even  change  it  from  Londm to 
M'uidUscx*,  or  vice  versd".  But  the  venue  cannot  be  dunged  a 
local  actions'1;  though  the  court  or  a  judge,  on  the  application  ol 
either  party,  may  order  the  issue  to  be  tried  in  another  county  ' :  awl 
in  transitory  actions,  where  material  evidence  arises  in  two  eounti". 
the  venue  may  be  laid  in  either  f ;  and  if  it  be  laid  in  a  third  county, 
the  courts  will  not  change  it  ;  for  the  defendant,  in  such  case,  cannoi 
make  the  necessary  rffjubivit,  that  the  cause  of  action  arose  in  a  pel- 
licular county,  and  not  elsewhere  *.  As  it  is  necessary,  however,  f* 
changing  the  venue,  that  the  cause  of  action  should  be  wholly  win- 
fined  to  a  single  county,  the  courts  will  not  in  general  change-  it  is  «" 
action  of  debt  on  bond,  or  other  specialty  b,  or  in  covenant  on  a  lew1. 
or  mortgage  *,  or  policy  of  insurance  by  deed ',  or  in  atsumptit  on  w 
award™,  or  charterparty  of  affreightment",  unless  some  special  ground 


*  R.M.  1654  §5.  K.  B.  R.M.  1654. 
§  8.  C  P.  Evereat  v.  Sanaura,  Barnes, 
♦91. 

<■  Cifford  v.  Lechmere,  2  Sir.  857. 
Sioneluun  v.  Dent,  Barnes,  487.  Pi.  Keg. 
430.  S.  C. 

■  Watlrini  v.  Toweii,  8  Dumf.  &  E. 
875.  Biddolph  v.  Browne,  Cw.I'r.  C.  P. 
41  ;  and  sec  Gallant  0.  Squire,  Pr.  Reg. 
4S9,  SO.  BicUey  v.  Mackerel!,  Barnea, 
181. 

*  Rex  v.  Barton,  Say.  Rep.  146. 

■  Pott,  307. 

'  Bulwer'a  caae,  7  Co.  2.  (a.)  Anon.  8 
Salic.  669.  R.  M.  10  Geo.  II.  ng.  8.  (0.) 
K.  B.  Watkint  v.  Towera,  8  Dumf.  & 
E.  £76.  Mayor,  &c  of  London  0.  Cole, 
7  Dumf.  &  E.  693.    Jenldna  v.  Hution. 


7  Moore,  680. 

•  Tidd  Prac  9  Ed.  60S.  (g.) 
■*  Id.  604.  («.) 

'  Anon.  8  Chit.  R.  419, 80.  B«ao(* 
Bohca)  0.  Station*,  4  Tyr.  Rep.  f&- ' 
Dowl.  Rep.  699.  S.  C. 

1  Crompton  e.  Stewart,  *  Craop.  *]- 
473.  Anon.  8  Tyr.  Rep.  601.  &  C 

'  Smith  v.  Sianafidd,  1  M'CW-  **' 
818. 

■  Whitburn  ».  Stainea,  8  Be*  *  *' 
866.  Stanway  v.  Healop,  S  Ban.  *  C" 
9.  4  Dowl.  at  R.  636.  S.  C. 

"  Monice  0.  Hurry,  7Tta=t.S"*-  ' 
Moore,  64.  S.C;  but  M  Rda^1  * 
Featnerjtone,  18  Moore,  161.  4B*f-  * 
S.  C 
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for  debitum  et  contractus  sunt  nullius  loci ;  and  bonds,  and 
alties,  are  bona  notabilia  wherever  they  happen  to  be  b.  And 
olden  in  the  King's  Bench,  agreeably  to  the  practice  of  the 
Common  Pleas,  that  the  venue  cannot  be  changed,  unless 
rial  ground,  in  an  action  upon  a  promissory  note,  or  bill  of 
;  which  practice  also  prevails  in  the  Exchequer d.  But 
may  still  be  changed,  in  an  action  upon  a  policy  of 
not  being  by  deed  e,  or  in  any  other  action,  the  right  of 
funded  upon  simple  contract f.  It  may  also  be  changed 
m  on  a  written  agreement,  not  under  seal,  where  the  plain- 
>t  undertake  to  give  material  evidence  in  the  first  county  * ; 
written  agreement,  to  pay  a  sum  of  money  on  a  day  cer- 
f  not  then  paid,  to  secure  the  same  by  mortgage  h.  And 
lse  of  action  having  arisen  in  London,  the  plaintiff,  in  order 
i  more  speedy  execution,  laid  the  venue  in  Surrey,  and  the 
ry  having  refused  to  tax  the  full  costs  incurred  by  the 
taking  the  cause  down  to  Guildford  for  trial,  the  court 
j  taxation  to  be  reviewed '. 

the  courts,  in  general,  will  not  change  the  venue,  when  it  Changing  it 
a  proper  county,  yet  they  will  change  it  even  then,  upon  a  J^1*^ 
und  k.     And  when  a  fair  and  impartial  trial  cannot  be  had  when  impartial 
aty  where  the  venue  is  laid,  the  courts,  on  an  affidavit  of  J"**  cannot  be 
stances,  will  change  it  in  transitory  actions ! ;  or,  in  local  jn  j^  actjoni# 
aid  formerly  have  given  leave  to  enter  a  suggestion  on  the 
t  nient  dedire,  in  order  to  have  the  trial  in  an  adjoining 

lorrabin,  M.  22  Geo.  III.  f  Kirk  v.  Broad,  Say.  Rep.  7. 

i  1  Durnf.  &  E.  782.  (a.)  f  Roberts  v.  Wright,  1  Tyr.  Rep.  682. 

or,  1  Durnf.  &  E.  781 ;  and  1  Crorap.  &  J.  547.  )  Price  N.  R.  88.  1 

Daniel,   1  Bos.  &  P.  425.  DowL  Rep.  294.  S.  C. 

3Xt  8  East,  268.  h  Slade  v.  Trew,  1  Cromp.  &  M.  584. 

p.  Collins,  1  Durnfl  &  E.  2  Dowl.  Rep.  65.  S.  C. 

1  Vere  v.  Moore,  3  Bing.  N.  R.  261. 

e.  9  Ed.  604.  IS  Leg.  Obs.  109,  10.  S.  C. 

v.  Wright,   1  Tyr.     Rep.  k  Anon.  2  Chit.  Rep.  418,  19.     For 

Rep.  294.  S.  C.  per  Bayley,  the  cases  in  which  the  venue  may  be  changed 

lack  v.  Chew,  3  Tyr.  Rep,  on  a  special  ground,  see  Tidd  Prac.  9  Ed. 

v.  Trevillion,  5  Tyr.  Rep.  605 ;  and  as  to  the  motion  for  changing 

it  in  such  case,  see  id.  613. 

.  Collwest,  Andr.  66.  How-  '  Mayor  of  Poole  v.   Bennett,  2  Str. 

tt,  2  Str.  1180.      Kirk  v.  874.     Mylock  v.  Saladine,  S  Bur.  1564. 

ep.  7.     Watkins  v.  Towers,  1  Blac.  Rep.  480.  S.  C.  ;  but  see  Foley 

275.     Cailland  v.   Cham-  v.  Ld.  Peterborough,  H.    25  Geo.  III. 

&  E.  206  ;  but  see  Smith  K.  B. 

M<CleL  &  Y.  212. 

x2 


i 


f$0|8  Op. 911  LNGINU    TUE   VENUE. 

By  mmisi  of     cpunty\  So,  the  partie-  by  content  might  hare  changed  the  venue  in 
P"H  Jocoi  actions11;  or  sad    them  tried   out  of  their  proper  county,  snob 

consent  being  entered,  by  suggestion  on  the    rollc:    And  where,  by 
consent  of  both  pertiei.  the  venue   was  laid   in   London,  the  court 
hejd  that  no  objection  could   afterwards  be  taken  to  the  venue,  not- 
withstanding  it  ought*  under  an  net  of  parliament,  to  have  been  laid  in 
Bykwimmd-     Sttrrty*,     It  being  fiwn  I,  however,  that  unnecessary  delay  and  ex- 
penae  were  sometimes.,  occasioned  by  the  trial  of  local  actions  in  the 
county  where  the  canae  of  action  had   arisen,   it  was  enacted  by  trie 
-    law  amendment  act*,  that  "  in  any  action  depending  in  any  of  the 
"  superior  courts  of  common  law  at  Westminster,  the  venue  in  which 
"  i»  by  Jaw  Iqctd,  the  court  in  which  such  action  shall  be  depending, 
"01  any  judge  of  any.  of  the  said  courts,  may,  on  the  application  -1 
.  "  either  party,  order  the  issue  to  be  tried,  or  writ  of  inquiry  to  be 

"  executed,  in  any  oliet  county  or  place  than  that  in  which  the  venue 
".it  laid  ;  and  fin*  that  purpose,  any  such  court  or  judge  may  order  1 
"  nggtttion  to  be  entered  on  die  record,  that  dm  trial  nay  be  nan 
"  conveniently  had,  or  writ  of  inquiry  executed,  in  the  county* 
"  place  where  the  same  is  ordered  to  take  place."  An  appKestioi  bj 
the  plaintiff,  to  change  die  venue  in  a  local  action,  under  the  abort 
statute,  cannot  be  made  till  issue  is  joined '.  And  in  tjntmtmt,  to  trf 
the  validity  of  a  will  on  the  ground  of  insanity,  the  court  refused  t» 
enter  a  suggestion  on  the  roll,  under  the  above  statute,  to  change  the 
venue  from  SonterttUhire  to  London,  on  the  ground  that  the  testator 
resided  in  London  at  the  time  of  his  death,  and  that  the  evidence  of 
an  eminent  medical  man,  living  in  London,  was  essential,  where  '*■ 
appeared  that  the  testator  was  most  visited  and  best  known  at  hi* 
country  estate  in  Somcrsctihirc,  where  the  will  was  made,  and  in  whic '"* 
county  there  were  also  many  w 


■  Rcgiu  d.  Ddron,  10  Mod.  196. 
Biron  v.  Philips,  1  Sir.  8SS.  Rex  u 
Harris,  3  Bur.  1334.  Rex  v.  Ainery,  1 
Duraf.  \-  E.  363;  mid  we  TidJ  Prae.  9 
Ed.  606,6. 

*  Mayor,  &c.  of  Brirtol  v.  Proctor,  1 
Wilt.  ESS.  Grove,  f.  DunHH.  38  Geo. 
III.  K.  B. 

'  Fonncnu)  v.  Foonenn  in  K.  B.  )tr 


4  FumiMl  v.  Stringer,    1  Bii 
60.  4  Moore  fc  S.  57H.  S.  C. 
*  S  &  *  W.  IV.  c.  48.  j  as 


g-  N.  B 


3  Rep.  C.  L.  Com.  14.73. 

'  Bell  v.  HuTUon,  4  DowL  Rqi.  1 B-  » 
1  G.le,  869.  8  Cramp.  M.  &  &  739. 
Tyr.  &  G.  193.  5.  C;  ud  •«  Mi*""* 
(Rohn  or  Bolui)  v.  Stttiou.  1  Cronr.^* 
&  R.  86.  4Tjt.  R*p.  876.  8  DowLReS*« 
690.  S.  C.  PinnHer  v.  Oivar,  3  Do*—" 
Rep.  S6.perLiUl€dob,J.  Youoe^T-**- 
*Du»l.Rep.8S.  1  Hit.  &  W.  338.  »' 
Leg.  Ob».  167.  S.  C.  per  Co/fridge.  J. 

'  Dre  d.  Baker  r,  Humer,  1  Ilir.  A  ■S«*r 
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ie  King's  Bench,  the  rule  to  change  the  venue,  in  ordinary  cases,  Rule  to  change 
lute  in  the  first  instance :  In  the  Common  Pleas  and  Exchequer,  ^"case^abso- 
formerly  only  a  rule  to  shew  cause  a :  But,  by  a  general  rule  of  lute  in  6rst  in- 

stance* 

courts  b,  "  in  cases  where  the  application  for  a  rule  to  change 
nue  is  made  upon  the  usual  affidavit  only,  the  rule  shall  be  ab- 
in  the  first  instance ;  and  the  venue  shall  not  be  brought  back, 
upon  an  undertaking  of  the  plaintiff,  to  give  material  evidence 
county  in  which  the  venue  was  originally  laid." 

d  Prac.    9  Ed.  484.  486.   48b.  &  Ad.  389.  8  Bing.  304.  2  Crorap.  &  J. 

And  as  to  the  practice  of  chang-  1 97.     And  for  the  form  of  the  rule  to 

bringing  back,  the  venue  in  gene-  change  the  venue  thereon,  in  C.  P.  and 

/.  601,  &c.  Exchequer,    see  Append,  to  Tidd.  Suft. 

I.  2  W.  IV.  re-.  1.  §  103.3  Barn.  1833,  p.  305. 


CHAP.  XXV. 


la  what  cues 
ransefiyai- 
lowed,  and  in 
what  not. 


Qf  Paying  Momex  into  Coubt. 

XHE  practice  of  paying  money  into  court  wm  formed?  aBovraiii 
thoae  caaea  only  where  an  action  waa  broogfat  upon  cemtrmtt,  bt  the 
recovery  of  a  debt  %  which  waa  either  certain,  or  capable  of  Mag*- 
certained,  by  mere  computation,  without  leaving  any  aort  of  dmtn- 
tion  to  be  exerciaedby  the  jury0.  In  theae  caaea,  when  the  dvpite 
waa  not  whether  anything,  but  how  much  waa  due  to  the  pUntVlk 
defendant  might  formerly  have  obtained  leave  to  pay  into  court  my 
sum  of  money  be  thought  fit;  and  the  courte  would  have  nab • 
rule,  that  unless  the  plaintiff  accepted  of  it,  with  coats,  in  dieekwgB 
of  the  action,  it  should  be  struck  out  of  the  declaration,  and  paid  oat 
of  court,  to  the  plaintiff  or  his  attorney ;  and  the  plaintiff,  upon  ate 
trial,  should  not  be  permitted  to  give  evidence  for  the  sum  bioanVt 
inc;  which  rule  was  accompanied  with  the  general  issue,  or  other  p** 
to  the  residue  of  the  demand  d.  In  an  action  for  general  damage* 
upon  a  contract e,  or  for  a  tortf,  or  trespass  *,  as  a  tender  could  art 
have  been  pleaded,  so  the  defendant  was  not  allowed  to  bring  money 
into  court ;  and  it  could  not  have  been  brought  into  court,  in  an  ac- 
tion for  dilapidations  h  :   But  where  the  plaintiff,  in  an  action  again*1 


•  Com.  Dig.  tit.  Pleader,  C.  10. 

b  Hallet  v.  East  India  Company,  2 
Bur.  1120 ;  and  see  Hodges  v.  Ld.  Litch- 
field, 9  Bing.  713.  3  Moore  &  S.  201. 
2  DowL  Rep.  741.  S.  C. 

•  Berwick  v.  Symonds,  Say.  Rep.  196, 
7.  Hallet  v.  East  India  Company,  2  Bur. 
1121.  Johnson  v.  Jebb,  3  Bur.  1773. 
Imp.  K.  B.  10  Ed.  251.  R.  M.  5  Geo.  III. 
in  Scac.  Man.  Bx.  Append.  217,  18  ;  and 
•ee  Append,  to  Tidd  Prac.  9  Ed.  Chap. 
XXV.  $1,2,3. 

d  Buck  v.  Warren,  Barnes,  339.  Hall 
p.  Lane,  id.  350 ;  and  for  the  particular 
cases  in  which  money  formerly  was,  or 
was  not,  allowed  to  be  paid  into  court,  and 


the  practice  on  paying  it  in,  see  T\M 
Prac.  9  Ed.  619,  &c 

e  Anon.  1  Vent.  356.   FUMlftHalk 
2  Blac.  Rep.  837.    Fail  «.  Pickfoni,  * 
Bos.  &   P.  234.    Strong  p.  Shaptoo,  ^ 
Bos.  &  P.  14.     Hodges  v.  Ld.  LHckfek*- 
9  Bing.  713.  3  Moore  &  &  201.  &  C 

f  White  t\   Woodhouse,  2   Str.  78 
Squire  v.   Archer,  id.  906.  2 
K.   B.  4.  S.  C.      Bowles  v.  Folk* 
Durnf.  &  E.  335.     Woodgateo. 
2   DowL    Rep.  256.      Groombridge 
Fletcher,  id.  353. 

*  Holdfast  v.  Morns,  2  Wils.  1 1  A. 

h  Salt  v.  Salt,  8  Dura£  &  R  w7. 
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lor  breaches  of  covenant,  claimed  by  his  particulars  of  de- 

jctfic  sum  for  dilapidations,  the  court  held  that  the  defend - 

have  that  part  of  the  demand  struck  out  of  the  declaration, 

it  of  the  sum  claimed,  and  costs  *. 

covenant,  or  other  action  on  a  policy  of  assurance  *,  or  in  an  By  act  of 

non-residence  c,  the  defendant,  by  act  of  parliament,  is  al-  Par"an,enL 
wing  money  into  court :  And,  in  actions  against  justices  of 
d,  officers  of  the  excise e,  or  customs f,  commissioners    of 
*,  or  officers  of  the  army,  navy,  or  marines  b,  for  any  thing 
be  execution  of  their  offices,  "  in  case  the  defendants  shall 
glected  to  tender  any,  or  shall  have  tendered  insufficient 
before  the  action  brought,  they  may,  by  leave  of  the  court,  at 
»  before  issue  joined,  pay  into  court  such  sum  of  money  as 
11  see  fit ;  whereupon  such  proceedings,  orders,  and  judg- 
lall  be  made  and  given  in  and  by  such  court,  as  in  other 
rhere  the  defendant  is  allowed  to  pay  money  into  court."  * 
:tion  of  assumpsit  against  a  carrier,  for  not  delivering  goods,   In  action  against 
lant  having  advertised  that  he  would  not  be  answerable  for 

beyond  the  value  of  20/.,  unless  they  were  entered  and 
ccordingly,  the  court  of  King's  Bench  allowed  him  to  bring 
nto  court k.      And,  by  the  common  carriers'   act,  "  in  all 


carriers. 


.  King,  3  Moore  &,   S.  799  ; 
I  Frac.  9  Ed.  620. 
Geo.  II.  c.  87.  §.  7.  Johnson 
ur.  1773.     Solomon  v.  Bew- 
t.  317. 

Geo.  III.  c.  99.  $  43. 
Geo.  II.  c.  44.  §4.  And  note, 

0  have  been  the  first  statute, 
»d  money  to  be  brought  into 
tction  for  general  damages. 

1  Geo.  III.  c.  70.  §  S3. 
Geo.  III.  tess.   2.  c.   47.  § 

1  by  6  Geo.  IV.  c.  105.)  28 
37.  §  28.  6  Geo.  IV.  c  108. 

Geo.  IV.  c.63.  §  117. 

Geo.  IV.  c.  16.  §  43. 

Geo.  IV.  c  108.  §  96. 

>  the  statutes  IS  Geo.  HI.  c. 

8  Geo.  III.  c.  84.  $  81.  and  3 
126.  §   144.  as  to  bringing 

tturt,  by  persons  acting  under 
highway,   and  tumjrike  acts  : 

inging  H  in,  by  persons  acting 

i  of  the  laws  relative  to  larceny, 


&c.  or  malicious  injuries  to  property,  see 
the  statutes  7  &  8  Geo.  IV.  c  29.  §  75. 
andc.  30.  §  41. 

*  Hutton  v.  Bolton,  E.  22  Geo.  III. 
K.  B.  1  H.  Blac.  299.  in  notu.  Beard- 
more  v.  Boulton,  H.  SO  Geo.  III.  Excheq., 
but  see  Fail  ».  Retford,  2  Bos.  &  P.  234. ; 
and  as  to  the  liability  of  carriers,  when  li- 
mited by  such  advertisement,  before  the 
statute  1 1  Geo.  IV.  &  1  W.  IV.  c.  68,  see 
Clay  v.  WiHan,  1  H.  Blac.  298.  Yate  v. 
Willan,  2  East,  128.  Clark  v.  Gray,  4 
Esp.  Rep.  177.  per  Ld.  Elienborough,  Ch. 
J.  Izett  v.  Mountain,  4  East,  371. 
Nicholson  v,  Willan,  5  East,  507.  Levi 
v.  Waterhouse,  1  Price,  280.  Evans  v. 
Soule,  2  Maule  &  S.  1.  Batson  v.  Dono- 
van, 4  Barn.  &  Aid.  21.  Garnett  v.  Wil- 
lan, 5  Barn.  &  Aid.  53.  Sleat  v.  Fagg, 
id.  342.  Dufft;.  Budd,  3  Brod.  &  B.  177. 
Rowley  v.  Home,  1 0  Moore,  247.  Marsh 
v.  Home,  5  Barn.  &  C.  322.  and  Bradley 
v.  Waterhouse,  1  Moody  &  M.  154.  per 
Ld.  Tenterden,  Ch.  J.;  and  as  to  their 


m 


OB  PATINQ  JfOXCY  -INTO*  QOORft) 


In  all  personal 
actions,  with 
certain  excep- 
font,  by  law 
amcndoMOt  act* 


Rule  of  court 
thereon. 


"actions  to  be  brought  against  any  mail  cofatractwr^ 
M  prietor,  or  other  oomaoD  carrier  for  hire,  for  Am  lm*m£.mvmfa 
"to  any  goods  delivered  to  be  earned,  wbrther  the^Tafaorf  —as 
"good*  ahall  have  been  declared  or  Mt, h  afaaU  be  la«Mi*tl» 
"  defendant  or  defendants  to  pay  money  into  cooet,  iavtke 
"  ner,  and  with  the  same  effect,  at  money  may  be  paidanto 
"any  other  action/'.*  At  length,  by  the  provisions  of  tatalefcr 
ment  actb,  "it  shall  be  lawful  for  the  defendant  in  all 
"  lions,  (except  actions  for  assault  and  battery,  folse  i 
"  .libel,  slander,  malicious  arrest  or  prosecution,  criminal 
"  or  debauching  of  the  pUmtiff's  daughter  or  servant,)  by  leave  ef>smf 
"  of  the  superior  courts  of  law  at  Wtitmrntttir,  where  snehafltsssir 
"  pending,  or  a  judge  of  any  of  the  said  superior  courts,  to  pay  is* 
"  court  ji  sum  of  money,  by  way  of  compensation  or  amends,  in  tadr 
"  manner,  and  under  such,  regulations,  as  to  the  paynsart  of 'essay 
"  and  the  form  of  the  pleading,  as  the  said  judges,  or  any  ssjfcar 
u  more  of  them,  of  whom  the  chief  of  each  of  the  said  courts  stalls? 
"  %krtef  shall,  by  any  rules  or  orders  by  them  to  be  from  timeto'tiatt 
"  made,  order  and  direct."  •  By  the  above  act,  the  defendant**? 
pay  money  into  court,  in  many  cases  whdre  he  was  not  fortssdf 
allowed  to  do  so,  as  in  actions  for  general  damages,  notMegJ*? 
assault  and  battery,'  or  folse  imprisonment,  &c*  But  in  an  nedan  by 
landlord  against  tenant,  for  not  repairing,  the  court  refused  to  sDow 
the  defendant  to  pay  a  sum  of  money  into  court,  by  way  of 
sation  and  amends,  under  the  above  statute;  and  that  the 
sum  might  be  received  into  court,  under  a  plea  in  the  form  given  by  die 
rule  made  thereon,  and  under  a  plea  of  tender  before  action  brought  d» 
In  pursuance  of  the  power  given  by  the  above  act,  a  statutory  rale* 
was  made  by  the  judges  of  all  the  courts  e,  by  which  it  was  ordered. 


liability,  since  the  above  statute,  see  Owen 
r.  Burnett,  2  Croinp.  &  M.  853.  *  Tyr. 
Rep.  1SS.  S.  C.  Syms  (or  Simms)  v. 
Chaplin,  ]  Nev.  &,P.  129.  IS  Leg. 
Obs.  27.  44.  S.  C.  1  Chit  Jun.  PL  94,  6. 
(/>.) ;  and  for  the  mode  of  declaring  in 
actions  against  carriers,  see  Yate  v.  Willan, 
2  East,  128.  Clark  v.  Gray,  4  Esp.  Rep. 
1 77.  Marsden  v.  Gray,  6  East,  664.  S.  C. ; 
and  for  the  form  of  a  plea,  founded  on  the 
above  statute,  see  1  Chit.  Jim.  PI.  284.(3.) 

a  J 1  Geo.  IV.  &iW.IV.c.68.§10; 
and  see  2  Rep.  C.  L.  Com.  52,  &c  100. 

b  3  ft  4  W.  IV.  c  4*.  J  21 ;  and  see 


2  Rep.  a  L.  Com.  68.  97. 

c  There  is  a  similar  clause  in  the  hut  set, 

for  improving  the  practice  and  ptuuidiisjsr 
in  the  court  of  Common  Pleas  of  thecoanrjr"' 
alatine  of  Lancaster,  4  &  6  W.  I V.  c.  tt- 
§23. 

d  Searle  v.  Barrett,  4  Ner.  ft  atfO*- 
Dearle  o.  Barrett,  2  Ad.AE.82.  Banc* 
p.  Dearie,  3  DowL  Rep.  13.  9La>01*> 
108.  206.  S.  C. 

•  R.  PL  Gen.  H.  4.  W.  IV.  f*  I* 
18.  6  Barn,  ft  Ad.  Append,  ri.  Wftf 
468.  aCromp.  ft  M .  18. 


OF  PAYING   MONEY   INTO  COURT.  313 

•t  "  when  money  is  paid  into  court,  such  payment  shall  be  pleaded 
all  cases,  and  as  near  as  may  be  in  the  form  prescribed  by  the  rule ;  " 
tich  form  will  be  found  in  the  Appendix  *.     Besides  that  it  was  Advantages  of 
Might  much  more  convenient,  as  well  as  more  consistent  with  the  ^ient  J?  nJJJL 
il  state  of  facts,  that  payment  of  money  into  court  should  be  put  into  court 
o  the  shape  of  a  plea,  other  advantages  are  gained  by  putting  it 
o  that  shape,  namely,  that  the  expense  of  a  rule  of  court,  and  of 
>ving  such  rule  at  the  trial,  is  avoided  ;  that  a  specific  issue  will 
se  as  to  the  sufficiency  of  the  sum ;  and  that  the  admission  of  the 
lintifF's  right  of  action,  and  the  extent  of  that  admission,  will 
pear  on  the  record ;  a  circumstance  which  will  be  found  peculiarly 
aeficial  in  actions  of  trespass  to  land  b. 

[f  it  be  intended  to  defend  part  of  the  action,  and  to  pay  money  Decisions  there. 
o  court  as  to  other  part,  the  plea  or  pleas  to  the  part  defended  OD* 
mild  be  pleaded  first,  and  the  payment  into  court  should  be  pleaded 
to  the  residue6.     And  where,  to  a  declaration  for  51/.  on  a  bill  of 
change,  and  100/.  for  money  paid,  money  lent,  goods  sold,  interest, 
id  on  an  account  stated,  the  defendant  pleaded  as  to  the  31/.,  and  as 

>  12/.  parcel  of  the  100/.  for  goods  sold,  and  as  to  the  100/.  on  the 
Kount  stated,  payment  into  court  of  51/.  and  alleged  that  the 
liintuT  had  not  sustained  damages  to  a  greater  amount,  in  respect  of 

>  much  of  those  causes  of  action  as  in  the  plea  mentioned,  it  was 
Hibted  whether  such  plea  was  good,  on  special  demurrer :  and  it 
ems  that  the  defendant  ought  to  have  shewn  distinctly,  what  portion 

the  money  paid  into  court  was  to  be  applied  to  the  bill  of  ex- 
■Oge  d.  And  it  has  been  holden,  that  a  plea  of  payment  of  money 
o  court,  beginning  "as  to  so  much,  parcel,"  &c.  and  concluding 
&out  any  prayer  of  judgment,  is  bad,  on  special  demurrer  e.  Where 
*e  are  several  counts  for  several  causes  of  action,  or  several 
*ches  are  assigned  in  covenant,  the  defendant  may  plead  payment 

>  court  of  one  entire  sum,  in  satisfaction  of  all  the  counts  or 
*ches  f.      But  where,  upon  a  declaration  consisting  of  two  counts, 

defendant  paid  into  court  enough  to  cover  the  demand  in  the  first, 
-   obtained  a  verdict  on  the  second,  but  had  omitted  to  plead  the 

Append,  port,  §  2.  1  Tyr.  &  G.  485.   4  DowL  Rep.  770. 

%  Rep.  C.  L.  Com.  64»  5.  S.  C. 

SSfcannan  v.  Stevenson,  1  Gale,  74.   6  e  Sherman  v.  Stevenson,  1  Gale,  74 ; 

•    Hep.  664.    3  DowL  Rep.  709.  2  and  see  Porter  v.  Izat,  1  Tyr.  &  G.  639. 

*>p.  M.  &  R.  75.    10  Leg.  Obs.  315.  '  Marshall  v.  Whiteside,  1   Meeson  & 

I.  W.  188.  1  Tyr.  &  G.  465.  4  DowL  Rep. 

Jourdain  *.  Johnson,  8  Cromp.  M.  &  766.  S.  C;  and  see  Mee  v.  Tomlinson, 

*6*.  5  Tyr.  Rep.  524.  1  Gale,  312.  4  5  Nev.  &  M.  624.    1  Har.  &  W.  614. 

*t  Rep.  534.  S.  C. ;  and  see  Marshall  S.  C  Lorymer  v.  Vizeu,  3  Bing.  N.  R. 

Whiteside,    1   Meeson  &  W.  191,  2.  222. 
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Rule  far  paying 
money  into 
court,  how  form- 
erly  drawn  up. 


Practice  now 
governed  by  law 
amendment  act 

Rule  of  court 
thereon. 


Effect  of  such 
rule. 


To  whom,  and 
how  money  is 
paid. 


payment,  as  required  by  the  new  rules,  the  court  held  that  he  wis 
not  entitled  to  costs*. 

The  rule  for  paying  money  into  court  in  the  King's  Bench,  was  for- 
merly drawn  up  by  the  clerk  of  the  rules  in  term  time,  or  within  a 
week  after,  on  a  motion  paper  signed  by  counsel ;  but  after  a  week 
from  the  end  of  the  term,  there  must  have  been  a  judge's  order  for 
drawing  up  the  rule,  which  was  granted  of  course,  without  a  sum- 
mons. In  the  Common  Pleas,  if  the  sum  were  under  fioe  pounds,  it 
might  have  been  paid  in  on  a  side  bar  or  treasury  rule,  which  was 
granted  of  course  by  the  secondaries ;  but  if  it  amounted  to  that  ram 
or  upwards,  a  Serjeant's  hand  was  necessary  for  obtaining  the  rale; 
and  after  a  week  from  the  end  of  the  term,  there  must  also  have  bees 
a  judge's  order  for  drawing  it  up  b.  But,  by  a  general  rule  of  all  the 
courts  °,  in  all  bases  in  which  money  might  be  paid  into  court,  leste 
to  pay  it  in  might  have  been  obtained  by  a  side  bar  rule. 

The  practice  of  paying  money  into  court,  however,  is  now  governed 
by  the  law  amendment  act,  and  the  statutory  rules  made  thereon ;  by 
one  of  which  rules  d  it  is  ordered,  that  "  no  rule  or  judge's  order  to  pay 
money  into  court  shall  be  necessary,  except  under  the  3  &  4  W.  IV* 
c.  42.  §  21. ;  but  the  money  shall  be  paid  to  the  proper  officer  ot  each 
court,  who  shall  give  a  receipt  for  the  amount  in  the  margin  of  the 
plea,  and  the  said  sum  shall  be  paid  out  &  the  plaintiff  on  demand.'' 
By  this  rule  it  is  unnecessary  to  have  any  rule  or  order  for  paying 
money  into  court,  in  cases  where  it  was  allowed  before  the  law  amend- 
ment act.  In  such  cases  it  is  to  be  paid  to  the  proper  officer,  as  a 
matter  of  course,  without  any  rule  or  order  for  that  purpose,  in  like 
manner  as  upon  a  plea  of  tender  e.  But  in  cases  where  the  payment  of 
money  into  court  was  first  allowed  by  the  law  amendment  act,  as  in 
actions  for  general  damages,  &c.  a  rule  of  court  or  judge's  order  must 
be  obtained,  for  leave  to  pay  it  in  :  And  it  should  be  remembered, 
that  the  payment  of  money  into  court  must  in  all  cases  be  pleaded, 
even  though  it  be  paid  in  under  a  rule  of  court  or  judge's  order. 

In  the  King's  Bench,  the  money  is  paid  to  the  signer  of  the  writs 
who  acts  in  this  instance  as  deputy  to  the  Master f;  and  will  give  a 
receipt  for  the  money,  in  the  margin  of  the  plea,  on  being  paid  20*. 
for  every  100/.  and  so  in  proportion  for  every  greater  or  less  sum,  ex- 
ceeding 10/.  and  2*.  for  every  sum  under  10/.  besides  2$.  4d.  for  the 


a  Adlard  u.  Booth,  1  Bing.  N.  R.  698. 
1  Scott,  644.  S.  C 

b  Tidd  Prac.  9  Ed.  464,  5.  622. 

1  H.  II.  2  W.  IV.  reg.  1.  §  bi>.  3  Bain. 
&.  Ad.  3b  I.  t>  Bing.  20b.  2  Crump.  &,  J. 


188. 

d  It.   PL   Gen.   H.   4  W.  IV.  n*  18- 
5  Barn.  &  Ad.  Append,  vi.  10  Bing.  &• 

c  Tidd  Sup.  Ib30,  p.  18. 

'  1  Cromp.  Pr.  3  Ed.  142. 
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receipt  •.  In  the  Common  Pleas,  the  money  is  paid  to  a  clerk  in  the 
prothonotaries'  office,  who  writes  a  receipt  in  the  margin  of  the  plea, 
on  being  paid  one  penny  in  the  pound,  and  1*.  4rf.  for  the  receipt  In 
the  Exchequer,  it  is  paid  to  a  Master  and  prothonotary  of  the  court b. 

When  money  was  paid  into  court,  if  the  plaintiff  were  willing  to  Proceedings 
accept  it,  with  costs,  in  discharge  of  the  action,  and  they  were  not  ^ra^ney 
paid,  he  might  formerly  have  proceeded  in  the  action ;  and  proof  of  ***  paid  into 
the  rule  to  pay  money  into  court,  would  of  itself  have  entitled  him  to 
a  verdict,  and  nominal  damages  c :  Or,  in  the  Common  Pleas  and  Ex- 
chequer, the  plaintiff,  after  demanding  the  costs,  might  have  had  an 
attachment  for  the  non-payment  of  them;   or,  in  these  courts,  he 
might  have  proceeded  in  the  action,  without  a  previous  demand  of  the 
coats  d.     In  the  King's  Bench,  however,  the  plaintiff  must  have  pro- 
ceeded in  the  action,  if  they  were  not  paid,  and  could- not  have  had  an 
attachment  * ;  for  the  rule  in  that  court  was  conditional,  and  not,  as  in 
the  Common  Pleas f,  obligatory  upon  the  defendant  to  pay  the  costs : 
But,  by  a  general  rule  of  all  the  courts  *,  on  payment  of  money  into 
court,  the  defendant  was  required  to  undertake  by  the  rule,  to  pay  the 
coats ;  and  in  case  of  non-payment,  to  suffer  the  plaintiff  either  to 
move  for  an  attachment,  on  a  proper  demand  and  service  of  the  rule, 
or  to  sign  final  judgment  for  nominal  damages.   And  now,  by  a  sub-  Replication  to 
sequent  rule  of  all  the  courts  h,  made  in  pursuance  of  the  law  amend-  SeSin«thJ»T" 
ment  act !,  "  the  plaintiff,  after  the  delivery  of  a  plea  of  payment  of  money  on. 
into  court,  shall  be  at  liberty  to  reply  to  the  same,  by  accepting  the  sum 
so  paid  into  court,  in  full  satisfaction  and  discharge  of  the  cause  of 
action,  in  respect  of  which  it  has  been  paid  in ;  and  he  shall  be  at 
liberty,  in  that  case,  to  tax  his  costs  of  suit,  and  in  case  of  non-pay- 
ment thereof,  within  forty-eight  hours,  to  sign  judgment  for  his  costs 
of  suit  so  taxed:  or  the  plaintiff  may   reply  that  he  has  sustained 
damages,  (or  that  the  defendant  is  indebted  to  him,  as  the  case  may 
be,)  to  a  greater  amount  than  the  said  sum k  ,*   and  in  the  event  of 


*  R.  H.  5  Jac.  LK.B;  and  see  Haines 
v.  Nairn,  2  Dowl.  Rep.  43. 

»  Dax  Ex.  Pr.  1  Ed.  67. 

*  Horsburgh  v.  Orme,  1  Campb.  558.  n. 
per  Ld.  EUenbotvugk,  Ch.  J. 

*  Smith  v.  Smith,  2  New  Rep.  C.  P. 
473.  Plummer  v.  Savage,  6  Price,  126. 
Smith  v.  Battersby,  7  Price,  674. 

*  Hand  r.  Lady  Dinely,  2  Str.  1220. 
Stokes  v.  WuuaVson,  7  DurnC  &  E.  6. 

'  Scarrall  v.  Horton,  Barnes,  283.  Pr. 
Heg.2ftfi.&C.    Fikkeri.Eaatman,  11 


East,  319. 

1  HH.2W.  IV.  reg.  I.  $56.  8  Barn. 
&  Ad.  381.  8  Bing.  295.  2  Cromp.  &  J. 
183. 

*  R.  PL  H.  4  W.  IV.  rtg.  19.  5  Barn. 
&  Ad.  Append,  vi,  vii.  10  Bing.  468,  9. 
2  Cromp.  &  M.  19. 

1  3&4W.  IV.  c.  42.  $21. 

k  For  the  form  of  a  replication  to  a  plea 
of  payment  of  money  into  court,  see  6  Car. 
&  P.  712.  (a.)  1  Chit.  PL  871,2;  and 
see  Proctor  v.  Nicholson,  7  Car.  &  P.  67. 


on, 


316  OF  PAYING   MONEY   INTO  COUR*. 

an  issue  thereon  being  found  for  the  defendant,  the  defendant  shall 
be  entitled  to  judgment,  and  his  costs  of  suit." 
Decisions  there-       If  the  defendant  pay  money  into  court,  as  to  part  of  the  plaintiff's 

demand,  and  plead  turn  assumpsit,  or  nunquam  indebitatus,  or  a  set 
off,  or  other  plea,  as  to  the  residue,  the  plaintiff  may  take  the  money 
out  of  court,  in  satisfaction  of  the  cause  of  action  in  respect  of  which 
it  was  paid  in,  and  take  issue,  and  proceed  to  trial,  on  the  other  plea: 
But  where,  to  a  declaration  in  assumpsit,  brought  to  recover  the  sum  of 
SOL  the  defendant  pleaded,  first,  to  the  whole  declaration,  payment  of 
the  sum  of  271.  4s.  4d.  into  court,  and  that  the  plaintiff  had  not 
sustained  damages  to  a  greater  amount;  secondly,  except  as  to 
27/.  4*.  4rf.  non  assumpsit ;  thirdly,  payment  of  the  sum  of  102.  before 
action ;  and  fourthly,  as  to  all,  except  27/.  4*.  4d.,  a  set  off;  to  which 
the  plaintiff  replied  that  he  accepted  the  sum  paid  into  court,  and  was 
satisfied ;  the  court  held,  that  the  defendant  was  not  justified  in  sign- 
ing judgment  of  nonpros,  for  want  of  a  replication  to  the  second,  third, 
and  fourth  pleas  *.  In  an  action  on  the  case  for  an  injury  to  the  plain- 
tiff's reversionary  interest  in  a  wharf,  by  breaking  a  wall,  the  defend- 
ant having  pleaded  not  guilty  to  the  whole  declaration,  and  a  special 
plea  of  justification,  and  the  plaintiff  having  new  assigned,  die  de- 
fendant paid  money  into  court,  which  was  accepted  in  satisfaction  of 
the  cause  of  action,  the  court  held  that  the  plaintiff  was  entitled  to 
the  costs  of  the  writ,  and  the  defendant  to  all  other  costs  prior  to  the 
new  assignment b.  In  an  action  for  dilapidations,  the  defendant  having 
paid  money  into  court,  the  plaintiff  replied  further  damage  ;  and  having 
subsequently  given  a  peremptory  undertaking,  pursuant  to  which  how- 
ever he  did  not  go  to  trial,  the  court  permitted  a  rule  for  judgmental 
in  case  of  a  nonsuit  to  be  discharged,  on  his  amending  his  replication, 
by  accepting  the  money  in  satisfaction  of  the  cause  of  action,  and 
paying  the  defendant's  costs,  incurred  since  the  payment  of  the  money 
into  court0.  In  an  action  against  a  carrier,  for  not  delivering 
goods  at  a  specified  time,  the  defendant  pleaded  payment  of  money 
into  court,  and  the  plaintiff  replied  that  he  had  sustained  more  da- 
mages ;  the  amount  paid  in  was  the  cost  price  of  the  goods,  the  de- 
fendant having  offered  them  in  specie  to  the  plaintiff  two  days  only 
after  they  ought  to  have  been  delivered;  but  the  plaintiff  proved  thai 
he  had  sustained  inconvenience  and  loss,  by  not  having  the  goods  de- 

Jourdain  v.  Johnson,  2  Cromp.  M.  &  R.  118.    6  Tyr.  Rep.  764.    S  DowL  Rep. 
564.  5  Tyr.  Rep.   524.   1   Gale,  SI 2.  4  784.  1  Gale,  75.  S.  C. 
Dowl.  Rep.  534.  S.  C  Marshall  v.  White-  b  Griffiths  v.  Jones,  5  DowL  Ref  In- 
side, 1  Mecson  Sc  W.  191,  2.  1  Meeson  &  W.  731.  S.  C. 

■  Coates  v.  Stevens,  2  Cromp.  M.  &  R.  c  Kelly  v.  Flint,  13  Leg.  Obs.  94. 
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livered  at  a  proper  time ;  the  jury,  however,  found  for  the  defendant, 
and  the  court  refused  to  set  aside  the  verdict*. 

The  defendant  is  not,  it  seems,  precluded  from  the  benefit  of  the  court  On  court  of  ro- 
of requests'  acts,  by  paying  money  into  court b.  But  where,  in  an  action  qu  8  8 
to  recover  a  sum  of  8/.  £#.  (as  claimed  by  the  particulars  of  demand,) 
the  defendant  paid  1/.  18*.  into  court,  under  the  rule  of  Hil.  T.  4  W. 
IV.  reg.  19,  which  the  plaintiff  took  out,  in  full  satisfaction  of  the 
action ;  the  cause  of  action  arose,  and  the  parties  lived  within  the 
jurisdiction  of  the  county  court  of  Cardiganshire ;  and  by  order  of 
a  judge,  the  defendant  was  allowed  to  enter  a  suggestion  on  the  roll 
of  these  facts,  and  that  the  action  was  brought  for  a  sum  under  40*., 
and  further  proceedings  were  stayed,  with  a  view  of  depriving 
the  plaintiff  of  his  costs ;  the  court  set  aside  the  order,  on  ac- 
count of  the  form  of  the  rule  for  paying  money  into  court,  the  late- 
ness of  the  application,  and  it  not  clearly  appearing  that  the  action 
was  brought  for  less  than  40*.c 

In  the  King's  Bench,  where  the  defendants  in  several  actions  on  a  Costs,  where 
policy  of  insurance,  paid  money  into  court,  which  the  plaintiff  took  "^  court,P?n 
out,  without  taxing  costs  at  that  time,  and  afterwards  the  defendants  actions  which 
entered  into  the  common  consolidation  rule,  and  the  plaintiff  was  non- 
suited in  the  action  that  was  tried  ;  the  court  held  that  the  latter  was 
not  entitled  to  costs  in  any  of  the  actions,  up  to  the  time  of  paying 
money  into  court d.  But,  in  the  Common  Pleas,  where  there  was  a 
consolidation  rule,  and  money  paid  into  court,  although  the  cause 
tried  followed  the  general  practice,  and  the  defendant,  if  he  suc- 
ceeded, was  entitled  to  the  whole  costs  of  that  cause,  yet  the  plaintiff 
was  entitled  to  the  costs  of  the  short  causes,  up  to  the  time  when  the 
money  was  paid  in  *.  And,  accordingly,  by  a  general  rule  of  all  the 
courts  f,  "  where  money  is  paid  into  court  in  several  actions,  which 
"  are  consolidated,  and  the  plaintiff,  without  taxing  costs,  proceeds  to 
"  trial  on  one,  and  fails,  he  shall  be  entitled  to  costs  on  the  others,  up 
"  to  the  time  of  paying  money  into  court." 

*  Evans  v.  Lewis,  3  Dowl.  Rep.  819.      872. 

10  Lrg.  Obs.  832.  S.  C  e  Twemlow  v.  Brock,  2  Taunt.  361 ;  and 

*  Tuner  v.  Barnard,  5  DowL  Rep.  170.  see  Wilton  v.  Place,  2  Bos.  &  P.  56. 
1  Meesos  &  W.  680.  S.  C.  Muller  v.  Hartshorne,  3  Bos.  &  P.  558. 

*  Farrent  (or  Tarrant)  v.  Morgan,  3  accord, 

DowL   Rep.  792.    2  Cromp.'  M.    &  R.  '  R.  H.  2  W.  IV.  reg.  I.  §  104.  SBara. 

252.    5  Tyr.  Rep.  790.    1  Gale,  156.    10  &  Ad.  389.  8  Bing.  304.  2  Cromp.  &  J. 

Leg.  Ob*.  221,  2.  S.  C.  197. 
6  BunCsll  «.  Horner,  7  Durnf.  &  E. 


CHAP.  XXVI. 


Of  Pleas  in  Abatement,  &c. 


Non-joinder  of 
parties,  in  ac- 
tions upon  con- 
tracts. 


In  actions  for 
wrongs. 


Against  com- 
mon carriers. 


AN  actions  upon  contracts,  when  there  are  several  parties,  the  action 
should  be  brought  by  or  against  all  of  them,  if  living  * ;  or,  if  some 
are  dead,  by  or  against  the  survivors  b :  and  if  an  action  be  brought 
by  one  of  several  parties,  on  a  joint  contract  made  with  all  of  tbem, 
the  non-joinder  may  be  pleaded  in  bar  e.  But  if  an  action  be  brought, 
upon  a  joint  contract,  against  one  of  several  partners,  he  can  only 
plead  in  abatement;  though  the  plaintiff  knew,  and  even  contracted 
with  the  other  partners  d.  In  actions  for  wrongs,  as  they  are  of  a 
joint  and  several  nature,  the  plaintiff  may  proceed  against  all  or  any 
of  the  parties  who  committed  them  ;  and  it  is  no  plea  in  abatement', 
or  ground  of  nonsuit e,  that  there  are  other  parties  not  named.  In 
an  action  on  the  case,  therefore,  against  a  common  carrier,  for  the 
loss  of  goods,  or  for  not  safely  carrying  a  passenger,  the  defendant 
cannot  plead  in  abatement  the  non-joinder  of  a  copartner '.  And 
by  the  common  carriers'  act,  1 1  Geo.  IV.  &  1  W.  IV.  c.  6$.  §  5, 
"  any  one  or  more  of  several  mail  contractors,  stage-coach  proprie- 
"  tors,  or  common  carriers,  shall  be  liable  to  be  sued  by  his,  her 
"  or  their  name  or  names  only ;  and  no  action  or  suit  commenced 
"  to  recover  damages,  for  loss  or  injury  to  any  parcel,  package  or 
"  person,  shall  abate  for  the  want  of  joining  any  co-proprietor  or  co- 


»  1  Wms.  Saund.  5  Ed.  291.  6.  (4.) 

b  2  Wms.  Saund.  5  Ed.  121.  c.  (1.)  and 
see  the  cases  referred  to  in  Tidd  Prac.  9 
Ed.  6. 

•  Pott,  Chap.  XXVII.  1  Chit.  Juru  PI. 
361.  (d.)  ;  and  for  the  form  of  such  plea, 
see  id.  361,2. 

d  Darwent  v.  Walton,  2  Atk.  610.  Rice 
v.  Shute,  5  Bur.  2611.  2  Blac.  Rep.  695. 
S.  C.  Abbot  v.  Smith,  id.  947 ;  and  see 
Mitchell  v.  Tarbutt,  5  Durnf.  &  E.  649.  1 
Wms.  Saund.  5  Ed. 291.  c.d.  Tidd  Prac.  9 
Ed.  6.    And  for  the  forms  of  pleas  in  abate- 


ment of  the  nonjoinder  of  a  joint  contractor, 
and  replications  thereto,  see  1  Chit,  /**• 
PI.  197,  &c.  442. 

e  Tidd  Prac.  9  Ed.  635. 

f  Ansell  v.  Waterhouse,  6  Maule  &  S. 
385.  2  Chit.  R.  1.  S.  C  ;  and  see  Mitchell 
v.  Tarbutt,  5  Durnf.  &  E.  649.  Gorett 
v.  Radnidge,  3  East,  62.  Brethertoo  r. 
Wood,  6  Moore,  141.  8  Brod.&B.M. 
9  Price,  408.  S.  C;  but  see  Buddie  f. 
Wilson,  6  Durnf.  &  E.  369.  Powell  r. 
Layton,  2  New  Rep.  C.  P.  365.  ***• 
contra  ;  and  see  Tidd  Prac,  9  Ed.  635, 6. 
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'  partner  in  any  mail,  stage-coach,  or  other  public  conveyance,  by  land 
*  for  hire." 

Also,  by  the  late  act  for  the  further  amendment  of  the  law  •,  &c.   Plea  in  abate- 
"  no  plea  in  abatement,  for  the  non-joinder  of  any  person  as  a  co-  jSerof  a°i«r- 
"  defendant,  shall  be  allowed  in  any  court  of  common  law,  unless  it  aon  **  co-de- 
"  shall  be  stated  in  such  plea,  that  such  person  is  resident  within  the 
"  jurisdiction  of  die  court ;  and  unless  the  place  of  residence  of  such 
"  person  shall  be  stated,  with  comrenient  certainty,  in  an  affidavit 
"  verifying  such  plea~"b     And  it  having  been  holden  that  joint  con-  Replication 
tractors  must  all  be  sued,  though  one  of  them  had  become  bankrupt,  ^eifto' of. a 
and  obtained  his  certificate0,  or  if  not,  that  the  parties  sued  might  certificate,  &c. 
plead  in  abatement c ;  it  was  further  enacted,  by  the  same  statute  d, 
that  "  to  any  plea  in  abatement,  in  any  court  of  law,  of  the  non- 
"  joinder  of  another  person,  the  plaintiff  may  reply  that  such  person 
"  has  been  discharged  by  bankruptcy  and  certificate,  or   under  an 
u  act  for  the  relief  of  insolvent  debtors." 

By  Lord  Tenterden's  acte,  "  if  any  defendant  or  defendants,  in  Effect  of  such 
u  any  action  on  any  simple  contract,  shall  plead  any  matter  in  abate-  ^^Lh^ 
"  ment,  to  the  effect  that  any  other  person  or  persons  ought  to  be  att 
"  jointly  sued,  and  issue  be  joined  on  such  plea,  and  it  shall  appear 
"  at  the  trial,  that  the  action  could  not,  by  reason  of  the  therein  re- 
M  cited  acts  f,  or  that  act,  or  of  either  of  them,  be  maintained  against 
"  the  other  person  or  persons  named  in  such  plea,  or  any  of  them, 
**  the  issue  joined  on  such  plea  shall  be  found  against  the  party  plead- 
"  ing  the  same." 

And,  by  the  law  amendment  acts,  "  in  all  cases  in  which,  after  such  Where  subse- 
u  plea  in  abatement,  the  plaintiff  shall,  without  having  proceeded  to  •*^tJ£<£^ 
"  trial  upon  an  issue  thereon,  commence  another  action  against  the  against  the  per- 
u  defendant  or  defendants  in  the  action  in  which  such  plea  in  abate-  therein!111 
"  ment  shall  have  been  pleaded,  and  the  person  or  persons  named  in 
"  such  plea  in  abatement  as  joint  contractors  b,  if  it  shall  appear,  by 
"  the' pleadings  in  such  subsequent  action,  or  on  the  evidence  at  the 
"  trial  thereof,  that  all  the  original  defendants  are  liable,  but  that 

*  S  &  4  W. TV.  c.  42.  §  8 ;  and  see  3  Proc.  9  Ed.  682. 

Rep.  G  L.  Com.  10, 11.  72.  d  §  9. 

*►  For  the  form  of  ma^Waw/ in  wpport  •  9  Geo.  IV.  c.  14.  §  2. 

of  a  plea  of  non-joinder,  before  the  above  '  21  Jac  I.  c.  16.  and  Irish  act,  10  Car, 

statute,  see  Dobbin  v.  Wilson,  8  Nev.  &  L  sets.  2.  c.  6. 

K.  soo.  s  8  &  4  W.  IV.  c.  42.  $  10. 

9  Bovill  v.  Wood,  2  Maule  &  S.  28;  h  For  the  form  of  the  commencement  of 

and  see  Note  v.  Ingham,  lWib.  89.  Haw-  the  declaration  in  this  case,  see  Append. 

v.  RamsbottoflB,  6  Taunt  179.    Tidd  /***,$  1. 
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"  one  or  more  of  the  persons  named  in  such  pie*  in  ■bninawiil,  or 
any  subsequent  plea  in  abatement,  are  not  liable  as  a  *q*n»rK»mg 
party  or  parties,  the  plaintiff  shall  nevertheless  be  entitled  to  a 
judgment,  or  to  a  verdict  and  judgment,  as  the  case  maybe,  agaaut 
"  the  other  defendant  or  defendants,  who  shall  appear  to  be  liable; 
"  and  every  defendant  who  is  not  so  liable,  shall  have  judgment,  sad 
"  shall  be  entitled  to  his  costs  as  against  the  plaintiff  who  shall  be 
"  allowed  the  same  as  costs  in  the  cause  against  the  defendant  or  de- 
"  fendants  who  shall  have  so  pleaded  in  abatement  the  non-joinder  of 
"  such  person :  Provided,  that  any  such  defendant,  who  shall  have 
so  pleaded  in  abatement,  shall  be  at  liberty  on  the  trial,  to  addace 
evidence  of  the  liability  of  the  defendants  named  by  him  in  sack 
plea  in  abatement." 

Misnomer  not  Before  the  late  act  for  the  further  amendment  of  the  law  »,  ftc.  if 

the  plaintiff  had  declared  against  the  defendant  by  a  wrong  ntae, 
the  latter,  if  not  estopped,  might  have  pleaded  the  mitmomer  in  abate- 
ment*: But  now,  by  the  above  actb,  "  no  plea  in  abatement  fee  a 
"  stuavster,  shall  be  allowed  in  any  personal  action ;  but  in  al  caw 
"  in  which  a  mitmomer  would,  but  for  that  act,  have  been  by  law 
pleadable  in  abatement  in  such  action,  the  defendant  shall  he  at 
liberty  to  cause  the  declaration  to  be  amended,  at  the  coats  of  the 
plaintiff,  by  inserting  the  right  name,  upon  a  judge's  sanaus* 
founded  on  an  affidavit  of  the  right  name ;  and  in  case  such  ant- 
mons  shall  be  discharged,  the  costs  of  such  application  shall  be 
"  paid  by  the  party  applying,  if  the  judge  shall  think  fit."    It  hat 
been  made  a  question,  whether  the  words  of  this  statute  are  peremp- 
tory c :  and  where  a  judge  had  made  an  order  for  amending  a  auf- 
nomer  in  a  declaration,  on  payment  of  costs,  the  court  granted  a  rule 
to  shew  cause  why  the  judge's  order  should  not  be  amended,  and  fo* 
a  stay  of  proceedings  in  the  mean  time  c.        • 
Parol  demurrer.       Formerly,  when  an  infant  was  sued  as  heir,   on  the  obligation  of 

his  ancestor,  though  the  defendant  could  not  have  pleaded  in  abate- 
ment of  the  suit,  the  parol  might  have  demurred,  or  proceedings 
Abolished,  by       thereon  been  stayed,  tQl  he  came  of  age  d.     But  now,  by  the  statute 
aau  11  Gei       u  Geo.  IV.  &  1  W.  IV.  c.  47.  §  10,  "  where  any  action,  suit  or 
ivlc.47. 

a  3&  *W.  IV.  c.42;  and  see  3  Rep.  Rep.  67$.   I  Gak,  130.  5Tjr.R^7tt 

CI- Com.  22, 3. 75, 6.  Tidd  Prac.  9  Ed.  10  Leg.  Ob*.  317,  IS.  &  C. 

636  :   And  as  to  the  misnomer  of  parries,  *  §  11.   AnU>  67. 

and  how  taken  advantage  of.  and  when  and  c  Henekey  r.  Earl  Straihmofe,  13  k& 

how   a  mistake  in   their  names  was  cured,  Obs»  45. 

and  when  not,  k*  id.  447,  S,  9.     Finch  r.  <  Rast.   EnL  360.  (&.)  382.  («•)  *& 

Cocker  SCr-rr.p.  M.  &  R.  19*.  3  Dowl.  M*.      Bro.  Tied.  195. 
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*  other  proceeding,  for  the  payment  of  debts,  or  any  other  purpose, 
shall  be  commenced  or  prosecuted  by  or  against  any  infant  under 
the  age  of  twenty-one  years,  either  alone  or  together  with  any 
other  person  or  persons,  the  parol  shall  not  demur ;  but  such  ac- 
tion, suit  or  other  proceeding,  shall  be  prosecuted  and  carried  on 
"  in  the  same  manner,  and  as  effectually,  as  any  action  or  suit  could, 
M  before  the  passing  of  that  act,  be  carried  on  or  prosecuted,  by  or 
"  against  any  infant,  where,  according  to  law,  the  parol  did  not  de- 
"  mur." 

Pleas  to  the  jurisdiction  of  the  court  *,  and  in  abatement b,  must  Time  for  plead. 
formerly  have  been  pleaded  within  four  days  inclusive c  after  the  JJ^ioa Tor  faT*" 
delivery,  or  filing  and  notice,  of  the  declaration  d ;  unless  the  declara-  abatement,  &c 
tion  were  delivered  or  filed  after  term,  or  so  late  in  term,  that  the 
defendant  was  not  bound  to  plead  to  it  in  that  term;  in  both  which 
eases  the  defendant,  in  the  King's  Bench,  might,  within  the  first  four 
days  inclusive  of  the  next  term,  have  pleaded  to  the  jurisdiction  of 
the  court,  or  in  abatement,  as  of  the  preceding  term  e.  In  the  Com- 
mon Pleas,  however,  the  defendant  could  not  have  pleaded  in  abate- 
ment, within  the  first  four  days  of  the  next  term,  without  a  special 
imparlance,  which  was  granted  by  the  prothonotaries  f.  Afterwards, 
by  a  general  rule  of  all  the  courts  *,  "  if  the  declaration  were  filed 
or  delivered  so  late,  that  the  defendant  was  not  bound  to  plead  until 
the  next  term,  the  defendant  might  have  pleaded  as  of  the  preceding 
term,  within  the  first  four  days  of  the  next  term,  any  plea  to  the 
jurisdiction,  or  in  abatement,  or  a  tender,  or  any  other  similar  plea." 
And  now,  as  proceedings,  we  have  seenb,  may  behad.on  writs,  except 
at  certain  times,  in  vacation  as  well  as  in  term,  pleas  to  the  jurisdic- 
tion, or  in  abatement,  &c.  must  be  pleaded,  except  at  those  times, 
in /our  days  inclusive  after  the  delivery,  or  filing  and  notice  of  the 
declaration. 

*  TWd  JYvk.  9  Ed.  636.  (/>.)  '  Threlkeld  r.  GoodfeOow,  Pr.  Reg.  1. 

*  &.  (f.)  Cat,  Pr.  C.  P.  78.    Baroea,  224,  a  C. 
«  Jeoniog.  v.  Webb,  1  Durnf.  &  E.       Napperv.  Biddle,  id.  334.  S.  P.;  and  aee 

277.     Harbordv.  Perigal,  6  Darnl  &  E.  Tidd  Prac.  9  Ed.  463.  638,  a 

210.  «  R.  H.2W.  IV.  rcg.  I.  §  45.  SBarn. 

*  TtddPrac  9  Ed.  639.  (6.)  &  Ad.  380.  8Bing.  294,  2  Cromp.&  J. 

*  Anon.  1  Salic  367.      Gilb.  K.  B.  180. 

344,  6;  and  aeeHolttie  v.  Dalby,  8  Barn.  h  Ante,  132,  S. 

&  Aid.  269.  1  Chit  R.  704.  S.  C 


CHAP.  XXVIL 


Of  Pleas  in  Bar,  Pleading. several  Matters,  ami 
Signing  a#rf  Delivering  Pleas,  &c. 

Pleas  in  bar,  X  LEAS  in  bar  are  calculated  to  shew,  either  that  the  plaintiff  never 
had  any  cause  of  action  ;  or,  if  he  had,  that  it  was  discharged  by  some 

In  denial,  or        subsequent  matter :   and  they  are  commonly  said  to  be  in  denial,  or 

avoidance  &c.  confession  and  avoidance  of  the  cause  of  action ;  or  they  conclude 
the  plaintiff  by  matter  of  estoppel  *• 

How  treated  of.  In  treating  of  pleas  in  bar,  it  is  intended  to  consider,  first,  the  seve- 
ral grounds  of  defence,  and  what  pleas  adapted  thereto  may  be 
pleaded,  in  actions  upon  contracts,  and  for  wrongs  independently  of  con- 
tract: Secondly,  the  power  of  the  judges  to  make  alterations  in  the 
mode  of  pleading,  &c. ;  and  the  rules  made  by  them  in  pursuance 
thereof:  Thirdly,  what  must  now,  since  the  making  of  the  above 
rules,  be  proved  by  the  plaintiff  on  the  general  issue,  or  common  plea 
in  denial  of  the  contract  or  wrong  stated  in  the  declaration :  Fourthly, 
what  might  have  been  formerly,  and  may  now  be  given  in  evidence 
thereon  by  the  defendant,  or  must  be  pleaded  specially,  in  actions 
upon  contracts,  and  for  wrongs :  Fifthly,  in  what  cases  the  special 
matter  may  be  given  in  evidence  under  the  general  issue,  by  act  of 
parliament :  Sixthly,  the  pleas  in  actions  by  and  against  bankrupts  or 
insolvent  debtors,  and  their  respective  assignees ;  or  by  and  against 
executors  or  administrators,  heirs  or  devisees:  Seventhly,  the  title, 
commencement,  body,  and  conclusion  of  pleas  :  Eighthly,  in  what 
cases  the  defendant  might  formerly  have  pleaded,  and  is  now  allowed 
to  plead  several  matters :  and  lastly,  the  practice  as  regards  the 
signing,  delivering,  filing,  adding,  amending,  waiving,  abiding  by, 
striking  out,  or  setting  aside  pleas,  &c 

In  actions  upon  In  actions  upon  contracts,  pleas  in  bar  are  in  denial  of  the  contract, 
or  other  matters  stated  in  the  declaration,  or  in  confession  andarowfaw* 
of  the  contract,  at  common  law  or  by  statute ;  or,  admitting  the  va- 
lidity of  the  contract,    they    are   in   avoidance  of  the   defendant's 

*  5  Hen.  VII.   14.  pi.  4.     Zouch  v.       and  see  Tidd  Prac.   9  Ed.  648.  1  Chit 
BarnfiiM,  I    Leon.  77.  Anon.  Sav.  86 ;       PL  413. 
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p  thereon ;  or,  supposing  him  to  have  been  once  liable,  they  are 
urge  of  the  cause  of  action,  by  reason  of  some  subsequent  or 
al  matter.    The  common  pleas  in  denial  are,    in  assumpsit,  In  denial. 
umpsit*;  in  covenant,  or  debt  on  specialty,  non  est  factum*; 

debt  or  scire  facias  on  a  judgment  or  recognizance,  nul  tiel 
.     These  pleas  were  formerly  called  general  issues,  and  may 

is  conceived,  not  improperly  be  so  designated,  to  distinguish 
rom  special  pleas  in  denial,  or  confession  and  avoidance  ;  al- 

the  effect  of  them  is  considerably  narrowed  by  the  late  sta- 
rules  of  pleading.  In  debt  on  simple  contract,  the  general 
as  formerly  nil  debet d,  that  the  defendant  did  not  owe  the  sum 
led  to  the  plaintiff;  but  this  plea  was  abolished  by  one  of  the 
itutory  rules  e,  which  will  be  noticed  hereafter f.  Besides  the 
q  pleas  in  denial,  there  are  others  which  may  be  pleaded  in 

upon  contracts,  denying  some  material   fact  stated  in  the 
tion,  by  way  of  inducement  to  the  contract  *,  or  averred  by  the 
f  to  entitle  him  to  its  performance  h,  or  the  breach  of  it  *. 
I  in  confession  and  avoidance  of  the  contract  are,  that  it  was  In  avoidance  of 
•  voidable,  at  common  law  or  by  statute.     Pleas  in  avoidance  of  ^mmonlaw. 
itract  at  common  law  are  first,  that  it  was  void  for  want  of 
nt  consideration  k,  when  not  under  seal ;  secondly,  that  the  parties 


bit  Jun.  PL  205.  (2,  3,  4.)  294. 

.  (2.)  312.  (I.) 

lit  Jim.  PL  443.  (4.)  444.  (5, 6.) 

hit  Jun.  PL  455.  (1.)  and  for  the 

general  issues,  in  different  actions, 

i.  PL  3  Ed.  166,  &c. 

tend,  to  Tidd  Prac.  9  Ed.  Ch. 

•  5  3. 

%  H.  4  W.  IV.  Covenant  znd  Debt, 

1 2,  3. 6  Barn.  &  Ad.  Append,  viii. 

.  470.  2  Cromp.  &  M.  21,  2. 

f,36fl. 

Wt  Jun.  PL  288.  (1.)  304.  (1.) 

>.)  447.  (1,  2.) 

217.  (1.  8.)  245. 258,  &c.  304. 

►.  (8.) 824.  (2,3.6.)  326.   (6.) 

I.)  829.  (18.)  344.  (14.)  372.  (1.) 

M7.  (1,2,8.)  246.  (1.)  283.  (2.) 

)343.  (11,12,  IS.)  844.(15.) 

to  the  consideration  necest ary  for 

ng  a  contract  without  deed,  see 

tig.  tit  Action  upon  the  Case  upon 

•*,  B.  1,  Ac.  2  Chit  Blac.  Com. 


444,  &c.  I  Fonbl.  Treat.  Eq.  2  Ed.  835, 
&c.     Powell  on  Contracts,  1  V.  330,  &c. 
Comyn  on  Contracts,  2  Ed.  7,  &c.  1  Chit 
PI.  4  Ed.  262,  &c    8  Chit  Com.  Law, 
63,  Ac.  Lawes  on  Pleading,  Chap.  III.  I 
SeL  Ni.  Pri.  6  Ed.  46,  Ac. ;  whether  an 
agreement  in  writing  is  binding,  without 
consideration,  see  Pillans  v.  Van  Mierop, 
3  Bur.  1670.     Rann  v.  Hughes,  7  Durnf. 
&  E.360.  (a.)     Fonbl  Treat  Eq.  335, 
&c.  ;   and  whether  a  moral  obligation  is 
sufficient  to  support  an  express  assumpsit, 
see  Atkins  v.  Hill,  Cowp.  288.     Hawkes 
0.  Saunders,  id.  290.    Trueman  v.  Fenton, 
Id.  544.      Barnes  v.  Hedley,  2  Taunt. 
184.     Lee  v.  Muggeridge,  5  Taunt  36.' 
Wells  v.  Horton,  2  Car.  &  P.  383.  Seago 
v.  Deane,  1  Moore  &  P.  227.  4  Bing.  559. 
3  Car.  &  P.  170.  S.  C.  1  SeL  At.  Pri.  5 
Ed.  66.  Tidd  Prac  9  Ed.  436 ;  but  see 
3  Bos.  &  P.  249.  (a.)    Littlefield  v.  Shee, 
2  Barn.  &  Ad.  8*1. 
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thereto  were  legally  incapable  of  contracting,  by  reason  of  coverture  *, 
lunacy  b,  idiotcy  c,  intoxication  d,  or  alien  enemy  at  the  time  of  the  con- 
tract e ;  secondly,  that  the  contract  was  void,  on  the  ground  of  fraud 
or  covin*,  or,  in  actions  on  policies  of  assurance,  for  unseaworthiness  f, 
misrepresentation11,  or  concealment  of  material  facts1,  &c. ;  thirdly,  that 
it  was  against  public  policy,  as  being  in  restraint  of  marriage k,  or 
trade l ;  for  champerty  m,  maintenance  of  suits  n,  or  suppressing  prose- 
cutions for  felony  °,  &c. ;  or  founded  on  a  smuggling  contract  p,  or 
wager  relating  to  the  amount  of  hop  duties  %  or  the  receipt  tax,  or 
other  branch  of  the  public  revenue * ;   fourthly,  that  the  contract 


a  Com.  Dig.  tit  Pleader,  2  W.  21.  S 
Chit  PL  6  Ed.  907.  a.  910.  1  Chit.  Jun. 
PL  290. 452. 

b  Yates  v.  Boen,  2  Str.  1 104  ;  and  see 
Baxter  v.  Earl  of  Portsmouth,  6  Barn.  & 
C.  170.  7  Dowl.  &  R.  614.  S.  C. 

c  Dennis  v.  Dennis,  2  Wms.  Saund. 
S32. 

4  BuL  Nu  Pri.  172.  Pitt  v.  Smith,  3 
Campb.  S3,  per  Ld.  EUenborough,  Ch.  J. 
Brandon  v.  Ord,  3  Car.  &  P.  440.  per 
Bat,  Ch.  J. ;  and  see  Cook  t>.  Claywortb, 
18  Vex.  12.  Butler  p.  Mulinhill,  I  Bligh, 
137.  Morg.  Pr.  238. 

e  Co.  Lit  129.  b.  Com.  Dig.  tit 
Abatement,  E.  4.  tit  Alien,  C  5.  1  Chit. 
PL  419,  20.  3  Chit  PL  5  Ed.  9 JO,  11 ; 
and  see  Brandon  v.  Nesbitt,  6  Durnf.  & 
E.  23.  Bristow  v.  Towers,  id.  35.  Willi- 
son  v.  Patteson,  7  Taunt  439.  1  Moore, 
133.  S.  C. ;  but  see  Van  Brynen  v.  Wilson, 
9  East,  321. 

*  3  Chit  PI.  5  Ed.  963.  1  Chit  Jun. 
PL  304.  321.  333.  453.  Edwards  v. 
Brown,  1  Cromp.  &  J.  307.  1  Tyr.  Rep. 
196.  S.  C.  Stevens  ».  Webb,  7  Car.  & 
P.  60.  Connop  v.  Holmes,  1  Tyr.  &  G. 
85.  4  Dowl.  Rep.  451.  S.  C.  Tabrara  v. 
Warren,  1  Tyr.  &  G.  153.  4  Dowl.  Rep. 
545.  S.  C 

«  I  Chit  Jun,  PL  325. 

*>  1  Chit  Jun.  PL  328.  (14.)  829.  (19.) 
331.  (20,  21.)  Wainwright  v.  Bland,  1 
Meeson  &  W.  32.  I  Tyr.  &  G.  417.  S.  C. 
And  as  to  the  effect  of  misrepresentations  in 
contracts,   see  Flight  r.   Booth,  1  Scott, 


190.  201.  1  Bing.  N.  R.870.  &  C.  Ho* 
Law  Tracts,  16. 

1  1  Chit  Jun.  PL  332,  3;  and  ne 
Wainwright  v.  Bland,  1  MeesonA  W.tt 
1  Tyr.  AG.  4)7.  S.  C. 

k  Low  v.  Peers,  4  Bur.  2225.  Loft, 
845.  S.  C.     Hartley  v.  Rice,  10  East,  28. 

1  Horner  v.  Graves,  7  Bing.  736.  6 
Moore  &  P.  768.  S.  C.  Young  t.  TV 
mins,  1  Cromp.  &  J.  331.  1  Tyr.  ftp* 
226.  S.  C  ;  and  see  Mitchell  v.  Reyftokv, 
1  P.  Wms.  181. 

m  Pott,  347.  (ft.) 

■  Bell  v.  Smith,  5  Barn.  &  C  194  7 
Dowl.  &  R.  855.  S.  C.  Potts  v.  Spanov, 
3  Dowl.  Rep.  630.  1  Scott,  578.  1  Bing. 
N.  R.  594.  1  Hodges,  135.  S.  C  In* 
Masters,  1  Har.  &  W.  348.  4DovLE> 
18.  10  Leg.  Obs.  495,  6.  S.  C ;  bat  tee 
Williamson  v.  Henley,  3  Moore  &  P* 
781.  6  Bing.  299.  S.  C. 

°  Collins  v.  Blantern,  2  Wila.341. 347. 
Poole  v.  Bousfield,  1  Campb.  55.  Hard* 
ing  v.  Cooper,  1  Stark.  NL  Pru  467;  ad 
see  Prole  t«.  Wiggins,  8  Bing.  N.  R.  230. 

p  Clarke  v.  Shee,  Cowp.  334.  Biggs* 
Lawrence,  3  Durnf.  &  E.  454.  Clugw 
v.  Penaluna,  4  Durnf.  &  E.  466.  Wir- 
mell  v.  Reed,  5  Durnf.  &  E.  599.  Ber- 
nard v.  Reed,  1  Esp.  Rep.  91.  S.C. 
Pellecat  v.  Angel,  1  Gale,  187.  2Cron>fi 
M.  &R.  311.  S.  C. 

q  Atherfold  v.  Beard,  2  Durnt  &  & 
610.  Shirley  v.  Sankey,  2  Bos.  &  P.  )#• 

r  2  SeL  Nu  Pru  5  Ed.  1348.  1  C& 
Jun.  PI.  219. 
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ttra  bonos  mores,  as  that  it  was  entered  into  by  the  parties  with 
to  their  future  cohabitation  %  or,  if  not  by  deed,  in  respect  of  f 
last  cohabitation b,  or  for  lodgings  let c,  or  articles  of  dress d 
d,  for  the  purposes  of  prostitution;  or  respecting  immoral 
itions e,  &c.  or  wagers  that  tend  to  the  introduction  of  in- 
evidence  f,  or  wantonly  affect  the  interest  or  feelings  of  third 
i f.  The  grounds  on  which  contracts  are  considered  as  void- 
common  law,  are  infancy  *,  duress  of  imprisonment b,  or  per 

9  in  avoidance  of  the  contract  by  statute  are,  that  it  was  void  or  By  statute** 
le  by  the  23  Hen.  VI.  c.  9.k  &  29  Eliz.  c.  4. l  for  the  extortion 
ifls,  &c. ;  by  the  5  &  6  Edw.  VI.  c.  16.  respecting  the  sale  of 
;  by  the  31  Eliz.  c.  6.  for  simony n ;  by  the  statute  of  frauds, 
.  II.  c.  3.  §  17.  as  not  being  in  writing  ° ;  by  the  Lord's  day  act, 
.  IL  c.  7.  as  being  made  on  Sunday*;  by  the  9  Ann.  c.  14.  for 


ker  v.  Perkins,  S  Bur.  1568.  1 
p.  617.  S.  C.  James  v.  Hoskins, 
we.  9  Ed.  547.  Binnington  v. 
k  Barn.  &  Aid.  65a  Friend  v. 
,  2  Car.  &  F.bSl.  per  Best,  Ch. 

liogton  v.  WalKs,  4  Barn.  &  Aid. 

irday  v.  Richardson,  1  E$p.  Rep. 
ings  v.  Throgmorton,  Ry.  &  Mo. 
pleton  v.  Campbell,  2  Car.  &  P. 
Abbott,  Cb.  J. 

iy  v.  Bennett,  1  Campb.  848. 
EUenborough,  Cb.  J. 
es  t».  Jobnes,  4  Esp.  Rep.  97.  per 
e,  J.     Stockdale  v.  Onwhynn,  2 
.  163.  5  Barn.  &  C  178. 7  Dowl. 
k  8.  C.  Poplet  v.  Stockdale,  Ry. 
57.  2  Car.  &  P.  198.  S.  C.  per 
J.  1  Chit  Jun.  PI.  412. 
Costa  v.    Jones,    Cowp.    729. 
i  Contracts,  1  Ed.  232,  8.    And 
ibjects  of  contracts  or  agreements 
Usee  id.  152,  &c. 
.  Dig.  tit.  Pleader,  2  G.  3.  2  W. 
it.  PI.  5  Ed.  909. 6. 965.  1  Chit. 
314.465. 
i.  Dig.  tit.  Pleader,  2  W.  19.   S 


Chit.  PI.  5  Ed.  965. 

1  Com.  Dig.  tit  Pleader,  2  W.  20.  3 
Chit  PI.  5  Ed.  964. 

k  Com.  Dig.  tit  Pleader,  2  W.  25. 
Chit  Slot.  87.  S  Chit  Pt.  981. 

1  Chit  Stat.  332. 

m  Com.  Dig.  tit  Pleader,  2  W.  27. 
Chit.  Stat.  740. 

0  Chit  Stat.  151. 

°  Chit  Stat.  366.  3  Chit  PI.  909.  1 
Chit  Jun.  PL  291.  305.  308.  336.  376. 
402.  454.  7  Car.  &  P.  288.  (a.) ;  and  see 
Taylor  v.  Hillary,  1  Cromp.  M.&R.741. 
5  Tyr.  Rep.  373.  1  Gale,  22.  3  Dowl. 
Rep.  461.  S.  C.  Clancy  v.  Piggott,  4 
Nev.  &  M.  496.  2  Ad.  &  K  473.  S.  C. 
Hawes  v.  Armstrong,  1  Bing.  N.  R.  761. 
1  Scott,  661.  1  Hodges,  179.  S.  C. 
Andrews  v.  Smith,  2  Cromp.  M  &.  R.  627. 
1  Gale,  835.  1  Tyr.  &  G.  173.  S.  C. 
Smith  v.  Dixon,  4  Dowl.  Rep.  571.  1 
Har.  &  \V.  668.  1 1  Leg.  Obs.  888.  S.  C. 
Rose.  Law  Tracts,  p.  85. 

p  Chit.  Stat.  1037,  8.  1  Chit  Jun.  PI. 
885 ;  and  see  Peater.Dicken,  (or Dickens,) 
1  Cromp.  M.  &  R.  422.  5  Tyr.  Rep.  116. 
3  Dowl.  Rep.  171.  S.  C. 
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Performance. 


Excuse  of  per- 
formance. 


gaming*;  by  the  If  Ann,  stat.  2.c.  \6.  for  usury*;  by  the  bribery*^ 
t  Geo.  II.  c.  24  c ;  by  the  stock  jobbing  act,  7  Geo.  II.  c  8  d ;  by  the 
annuity  acts,  17  Geo.  III.  c.  26.  and  5$  Geo.  III.  c  141  •;  or  by 
the  bankrupt  act,  6  Geo.  IV.  c.  16  f,  &c. 

The  foregoing  pleas,  if  established,  shew  that  there  was  no  valid 
or  binding  contract  between  the  parties :  or  if  there  was,  the  defend- 
ant may  plead  that  he  has  performed  it,  by  payment  «,  or  otherwise b; 
or  that  he  is  legally  excused  from  its  performance !,  by  the  act  of 
God  k,  or  the  king's  enemies 1 ;  as,  in  an  action  of  debt  or  scire  facias 
on  a  recognizance  of  bail,  by  the  death  of  the  principal  before  the 
return  of  a  capias  ad  satisfaciendum  m;  or,  in  an  action  against  a  car- 
rier for  the  loss  of  goods,  that  the  loss  happened  by  lightning  or 
tempest,  or  capture  by  an  enemy  n ;  or  that  the  defendant  is  excused 
by  the  agreement  of  the  parties,  as  by  a  defeasance  °,  licence',  re- 
lease i,  or  rescinding  the  contract  before  breach' ;  or  by  the  act,  de- 
fault, negligence,  or  misconduct  of  the  plaintiff,  as  by  his  non-per- 
formance of  a  condition  precedent  *,  or  refusal  to  accept  the  tender  of 


l  »  Com.  Dig.  tit.  Pleader,  2  G.  8.  2 
W.  26.  Chit.  Stat.  419.  Raytn.  Ent. 
.96,7.  Morg.  Pr.  229.  632.  8  Went 
103.  1  Chit.  Jun.  PI.  306.  Brogden  v. 
Marriott,  3  Bing.  N.  R.  88 ;  but  see  stat 
6  &  6  W.  IV.  c.  41.  as  to  securities 
given  on  a  gaming  consideration. 

*»  Com.  Dig.  tit.  Pleader,  2  G.  7.  2 
W.  23.  Chit.  Stat.  1091,  &c.  3  Chit.  PL 
909.  (a.)  966.  1  Chit.  Jun.  PI.  400  ;  but 
see  stat.  58  Geo.  III.  c.  93.  3  &  4  W. 
IV.  c.  98.  $  7.  5  &  6  W.  IV.  c.  41.  as  to 
securities  given  on  an  usurious  considera- 
tion ;  Connop  v.  Yeates,  (or  Meaks,)  4 
Nev.  &  M.  302.  2  Ad.  &  E.  326.  S.  C. 

c  Chit.  Bills,  8  Ed.  113. 

i  Chit.  Stat  1032.  3  Chit.  Pi  968.  1 
Chit  Jun.  PL  396. 

•  Chit.  Stat  22,  &c.  3  Chit  PI.  5  Ed. 
975,  &c.  1  Chit.  Jun.  PI.  445 ;  and  see 
Tidd  Prac.  9  Ed.  520,  &c. 

f  §  8.  131  ;  and  see  Hose  v.  Main,  1 
Scott,  127.  1  Bing.  N.  R.357.  S.  C.  Davis 
v.  Holding,  I  Meeson&  W.  159.  1  Tyr. 
&  G.  371.  S.  C. 

■  Com.  Dig.  tit.  Pleader,  2  G.  10.  2 
W.  29.  3  Chit  PL  5  Ed.  974,  5,  6. 1001. 
1  Chit  Jun.  PL  204.  (4.)  275.  (50.)  363, 
&c.  449,  50. 


h  Com.  Dig.  tit.  Pleader,  2  6.  l&t 
V.  13.  2  W.  33.  3  Chit  PL  5  Ed.97* 
5,  6.  1001.    1  Chit  PL  Jun.  294.  857. 
.  872.  448.  450. 

1  Com.  Dig.  tit  Pleader,  2  V.  15.16. 
2  W.  S3.  8  Chit  PL  5  Ed.  988, 9. 

k  Com.  Dig.  tit  Condition,  D.  1. 1 
L.  12. 

1  Abbott  on  Shipping,  5  Ed.  251,  fa. 

m  Tidd  Prac.  9  Ed.  1129,  and  the 
authorities  there  cited. 

n  Abbott  on  Shipping,  5  Ed.  251,  fa- 
Post,  330. 

°  Com.  Dig.  tit  Defeasance,  A.  & 
Pleader,  2  V.  12.  2  W.  35.  37. 

p  3  Chit.  PL  5  Ed.  1002.  1  ChitM 
PL  218. 

q  Com.  Dig.  tit  Pleader,  2  G.  13.  S 
Chit  PL  5  Ed.  989. 

r  Taylor  v.  Hillary,  1  Cromp.M.&R- 
741.  5  Tyr.  Rep.  373.  1  Gale,  22.  s 
Dowl.  Rep.  461.  7  Car.  &  P.  30.  S.C 
1  Chit.  Jun.  PL  310.  337.  (3.)  375.  #i 
(IS.);  but  see  Edwards  v.  Chapman,! 
Meeson  &  W.  231.  1  Tyr.  &.  G.  iSL  * 
Dowl.  Rep.  732.  1 1  Leg.  Obs.  231,  2.  1* 
Leg.  Obs.  180,  81.  S.  C.  Rose.  U« 
Tracts,  28,  &c. 

*  3  Chit.  PL  5  Ed.  990.  1  Chit.  M 
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V  or  of  sufficient  amends ;  or  by  bis  hindering  die  performance 

contract  by  tbe  defendant b ;  or  preventing  him  from  deriving 

Befit  therefrom,  as  by  the  plaintiff's  entry  and  expulsion  c,  or 

misconduct  in  performing  works  or  services'1,  or  qtherwise®, 

defendant  also,  if  liable  to  an  action  for  the  non-performance  of  In  avoidance  of 

tract,  may  plead  that  he  is  not  liable  to  be  sued  thereon  by  the 

f,  on  the  ground  of  his  having  become  an  alien  enemy  after  the 

:tf,  or  been  attainted*,  or  outlawed11,   or  by  reason  of  his 

ptcy ',  or  discharge  under  an  insolvent  debtors'  act k;  or  that  the 

ant  is  not  liable  to  be  sued  by  the  plaintiff  alone,  on  account  of 

ing  a  partner  who  has  not  joined  in  bringing  the  action ;  or  that 

ot  liable  to  be  sued  at  law,  by  reason  of  the  partnership  of  the 

Fand  defendant1,  or  of  one  of  several  parties  with  the  adverse 

',  in  which  two  latter  cases  the  plaintiff's  proper  remedy  is  by 

equity ;  or  that  he  is  not  liable  to  be  sued  in  a  superior  court, 

its  under  a  certain  amount,  by  reason  of  the  court  of  requests' 

•  the  Tower  Hamlets  n,  &c. 


.  (7.)  S26.  (8.)  327.  (12.)  883. 
8.  (16.)  403.  (3.)  406.  (1.)  407. 
.(4.)  411.  (6,  7.) 
a.  Dig.  tit.  Pleader,  2  G.  2.  2  W. 
3  Chit  PL  5  Ed.*  022.  1  Chit 
L  396,  &c.  461.  And  for  the 
of  tender,  and  the  cases  in  which  it 
lot  allowed,  at  common  law  or  by 
it  what  time,  by  and  to  whom,  and 
manner  it  should  be  made,  and 
1  how  it  should  be  pleaded,  &c. 

Sup.  1830.  p.  10,  &c. 
Tent.  421.  429,30. 
n.  Dig.  tit  Header,  2  W.  50.    1 
it.  PI.  339.  (6,  6.) 
hit  Jun.  PL  221.  (2.)  239.  (8.) 
)242.  (10.)  811.  (I.)  840.  (7.) 
)  854.  (4.)  381.  (9, 10. )  410.  (5.) 
!hit  Jun.  PL  246.  (2.)  352.  (2.) 
.)  386;    and  see  id.   350.  (1.) 
7.  Murphy,  3  Bing.  N.  K.  64.     3 
J9.  S.  C. 
e,  324.  (e.) 

Lit  ISO.  a.  Com.  Dig.  tit 
nt,  E.  3.  tit  Pleader,  2  W.  24. 
10.  1  Morg.  Mod.  PL  77.  3  Went, 
d  see  Bullock  v.  Dodds,  2  Barn. 
256.    Doe  d.  Evans  v.  Evans,  5 

C.  564.      Lee  v.  Macdonald,  2 


Moore  &  S.  140.  Doe  d.  Griffith  t). 
Pritchard,  5  Barn.  &  Ad.  765.  Symonds 
v.  Blake,  1  Gale,  182.  2  Cromp.  M.  &  R. 
416.  S.  C. 

*  Co.  Lit  128^  Gom.  Dig.  tit  Abate- 
ment, E.  tit  Pleader,  2  G.  4.  2  V.  10.  2 
W.  24.  2  Rich.  C.  P.  23.  Morg.  Pr. 
224.  8  Went  153,4. 

1  3  Chit.  PI.  5  Ed.  918.  1  Chit  Jun.  PI. 
250 ;  and  see  Kitchen  v.  Bartsch,  7  East, 
58.  Eckhardt  v.  Wilson,  8  Durnf.  &  E. 
140.  Croftonv.  Pool,  1  Barn.  &  Ad.  668. 

k  8  Chit  PL  5  Ed.  921. 

1  1  Chit  Jun.  PL  362.  Pearson  v. 
Skelton,  1  Meeson  &  W.  504.  Post,  342. 

m  3  Chit.  H.  5  Ed.  908,  9 ;  and  see 
Tidd  Prac.  9  Ed.  6.  Holmes  v.  Higgins, 
1  Barn.  &  C.  74.  Milburn  v.  Codd,  7 
Barn.  &  C  419.  1  Man.  &  R.  238.  S.  C. 
Jones  v.  Yates>  4  Man.  &  R.  613.  Ham. 
mond  v.  Teague,  3  Moore  &  P.  474.  6 
Bing.  197.  S.  C  ;  but  see  Rose  v.  Poul- 
ton,  2  Barn.  &  Ad.  822. 

D  28  Geo.  II.  c.  SO.  $  21.  For  the 
mode  of  taking  advantage  of  court  of  re- 
quests'acts,  by  plea,  suggestion,  or  motion, 
see  Tidd  Prac.  9  Ed.  960, 6 1 .  Sandall  v. 
Bennett,  4  Nev.  &  M.  89.  3  DowL  Rep. 
294.  9  Leg.  Obs.  270.  &  C. 
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Pleas  in  discharge  of  the  cause  of  action  are,  at  common  law,  by  act 
and  agreement  of  the  parties,  as  by  an  account  stated,  and  balance  due 
to  the  plaintiff,  for  which  a  negotiable  security  was  given  him  by  the 
defendant  *,  accord  and  satisfaction  b,  arbitrament0,  composition  deed 
or  agreement d,  or  release  after  breach  « ;  or  by  act  and  operation  of 
law,  as  by  a  former  recovery  f  or  acquittal,  or  foreign  attachment ' : 
or  they  are  by  act  of  parliament,  as  where  the  defendant  is  discharged 
by  his  bankruptcy  and  certificate11,  or  under  an  insolvent  debtors' act1, 
or  in  cases  of  set  off*,  or  mutual  credit l,  or  by  the  statute  of 
turns  m. 

•  Com.  Dig.  tit  Pleader,  2  G.  11 ;  and 
see  Tidd  Prac  9  Ed.  643,  4.  1  Chit  PL 
417,  18.  426,  7.  3  Chit  Pi.  926  ;  Kears- 
lake  v.  Morgan,  5  Durnf.A  E.  513.  Simon 
v.  Lloyd,  3  DowL  Rep.  813.  2  Cromp. 
M.  &R.  187.  5  Tyr.  Rep.  701.  10  Leg. 
Obs.  301.  &  C  1  Chit  Jim.  PL  214. 
279.  (i.)  281.  (4.)  282.  (5, 6.). 

k  Com.  Dig.  tit  Accord,  C  tit  Pleader, 

2  G.  9. 12.2  V.  a  2  W.  46.  BacAbr.  tit 
Accord  and  Satitfactipn.  C.  3  Chit  PL  5 
Ed.  926,  7.  1  Chit  Jim.  PL  206.  309. 
405.  444 ;  and  tee  Worswick  v.  Betwick, 
10  Barn.  &  C.  676.  5  Man.  &  R.  586. 
S.  C.  Thompson  v.  Percival,  S  Nev.  & 
M.  167.  5  Barn.  &  Ad.  925.  S.  C. 
Faith  v.  M'Intyre,  7  Car.  &  P.  44 ;  but 
see  Davis  v.  Gyde,  4  Nev.  &  M.  462.  2 
Ad.  &  E.  623.  S.  C.     Crisp  v.  Griffiths, 

3  DowL  Rep.  752.  2  Cromp.  M.  &  R. 
J  59.  5Tyr.  Rep.  619.  7  Car.  &  P.  42. 
(a.)  S.  C.  Allies  (Allies  or  Allice)  v. 
Probyn,  2  Cromp.  M.  &  R.  408.  4  DowL 
Rep.  153.  1  Gale,  255.  10  Leg. Obs.  430, 
31.  S.  C.  Thomas  v.  Shillibeer,  1  Mee- 
son  &  W.  124.  1  Tyr.  &  G.  290.  1  Gale, 
371.  S.  C  Weston  v.  Foster,  2  Bing. 
N.  R.  693.  3  Scott,  155.  &  C.  Siboni  v. 
Kirkman,  1  Meeson  &  W.  418.  1  Tyr. 
&  G.  777.  S.  C 

c  Com.  Dig.  tit  Accord,  D.  tit 
Pleader,  2  G.  9.  2  V.  9.  Bac.  Abr.  tit 
Arbitrament  and  Award,  G.  3  Chit  PL 
5  Ed.  927,  8.  1  Chit  Jun.  PI.  325 ;  and 
see  Gascoyne  v.  Edwards,  1  Younge  &  J. 
19 ;  but  see  Allen  v.  Milner,  2  Cromp.  & 
J.  47.  2  Tyr.  Rep.  113.  1  Price,  N.  R. 
142.  3  Leg.  Obs.  150.  S.  C 


4  Com.  Dig.  tit  Pleader,  SG.4S 
Chit  PI.  931.  1  Chit  Jan.  PL  286;  and 
see  Lewis  v.  Jones,  4  Bam.  &  C  506.  6 
DowL  &  R.  567.  &  C.     Good*  Cheese 
man,  2  Barn.  &  Ad.  328.     Cartwrighti. 
Cooke,  3  Barn.  &  Ad.  701 ;  but  see  Took 
«.Tock,  12 Moore,  435.  4Bing.  224.S.G 
Tuck o. Took,  9 Barn.  &C.  437.  4Mam, 
&R.S9S.S.C.mError;  Garrard  *  Wool- 
lier, 1  Moore && 327.  8 Bing.  258.  S. C 
Cooper  9.  PhQlrps,  1  Cromp.  M  &  B. 
649.  5  Tyr.  Rep.  166.  3  DowL  Rep.  196. 
&  a    Vine  v.  Mitchell,  1  Moody  *  fi. 
337.  per  Tmdal,  Ch.  J.     Reay  «.  Riek- 
ardson,  1  Gale,  219.  2  Cromp.  M.&B. 
422.  &  C. 

e  Com.  Dig.  tit  Pleader,  2  G.  14.  ! 
V.  11.  2  W.  SO.  34.  3  Chit  PL  5  Ed. 
930.  1  Chit.  Jun.  PL  374.  459. 

f  8  Chit  PL  5  Ed.  929,  SO.  1  Chit 
Jun.  PL  S34. 

B  Com.  Dig.  tit  Attachment,  H.  tit 
Pleader,  2  G.  5.  2  Lutw.  986.  2  Morg. 
Mod.  PL  57.  3  Went  247;  and  see  Mor- 
ris v.  Ludlam,  2  H.  Blac.  362.  Tamm 
v.  Williams,  2  Chit  Rep.  438.  Banks  r. 
Self,  5  Taunt  234.  Nonell  v.  Hullett,  4 
Barn.  &  Aid.  646. 

h  S  Chit  PI.  5  Ed.  911.  918,  Ac  » 
Chit  Jun.  PL  247. 

1  Com.  Dig.  tit  Pleader,  2  G.  16.  J 
Chit.  PL  &  Ed.  919,  20.  1  Chit.  Jim.  PL 
S17;  and  see  Tidd  Prac.  9  Ed.  S9*. 
Gould  r.  Lasbury,  (or  Rasperry,)  4  Tyr. 
Rep.  863.  1  Cromp.  M.  &  R.  254.  * 
DowL  Rep.  707.  S.  C 

k  3  Chit  P/.  5  Ed.  923.931,4*968, 
&c.  1  Chit  Jun.  PL  387,  &c  460}  tnd 
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In  actions  for  wrongs,  pleas  are  in  denial,  justification,  ox  excuse,  Id  actions  for 
of  the  injury  complained  of,  or  in  discharge  of  the  cause  of  action.  The  wroo&s" 
common  pleas  in  denial  are,  in  detinue,  nan  detinei  n ;  in  case,  not  guilty  In  denial 
of  the  premises0 ;  in  replevin,  nan  cepit*  ;  and  in  trespass  vi  et  armis, 
not  guilty  of  the  trespasses0.  But  besides  these  common  pleas,  there 
are  others  which  may  he  pleaded  in  actions  for  wrongs,  denying  some 
particular  matter  alleged  in  the  declaration ;  as,  in  detinue,  the  plain- 
tiff's property  in  the  goods  * ;  in  case,  the  facts  stated  in  the  induce- 
ment to  the  breach  of  duty,  or  wrongful  act  alleged  to  have  been  com- 
mitted by  the  defendant r ;  in  trespass  quare  clausumfregil,  the  plain- 
tiff's possession,  or  right  of  possession,  of  the  locus  in  quo9 ;   and  in 
trespass  de  bonis  aspartates,  his  property  in  the  goods  mentioned  in  the 
declaration  *. 

Pleas  of  justification,  in  actions  for  wrongs,  are  founded  on  some  In  justification, 
matter   of  fact,    shewing  that   the   supposed   breach  of  duty  or  orezaase* 
wrongful  act  was  lawful:  Pleas  in  excuse  are  calculated  to  shew 
that    the  damages  sustained  by  the  plaintiff  were  occasioned  by 
his  own  act  or  default,   or  by  the  act  of  God,  the  law,  or  the 
king's  enemies,  without  any  fault  or  misconduct  of  the  defendant 
Thus,  the  defendant,  in  detinue,  may  plead  in  justification,  that  the  In  detinue. 
goods  were  pawned  to  him  for  money,  which  remains  unpaid0;  or 
that  he  has  a  lien  thereon  z  ;  or,  upon  a  bailment,  that  they  were  deli- 
vered to  the  person  for  whom  they  were  bailed*:  or  he  may  plead  in 
excuse,  that  the  goods  were  delivered  to  him  to  take  care  of  as  his 
own  proper  goods,  and  that  they  were  afterwards  feloniously  stolen  by 
some  person  unknown,  without  his  wilful  default  or  privity  *.     In 


seel  Chit  PL  5  Ed.  484.     Tidd  JYac.  9 
Ed.  668. 
■  1  Chit  Jun.  PI.  391. 

•  3  Chit  PL  5  Ed.  940,  41.  1  Chit 
Jun.  PL  346.  467;  and  see  TitePrac  9 
Ed.  14,  Ac.  Ante,  4,  Ac. 

•3  Chit  PL  1083.  Steph.  PL3  Ed.  167. 
169.  But  a  plea  in  detinue,  on  a  bailment, 
that  the  plaintiff  did  not  deliver  the  goods 
to  the  defendant,  is  bad  on  general  demur- 
rer. Walker  v.  Jones,  4  Tyr.  Rep.  915. 
SCrooip.  AM.  672.S.C.;  andseeGled- 
stane  v.  Hewitt,  1  Tyr.  Rep.  445.  1  Cramp. 
&  J.  665.  1  Price,  N.  R.  71.  S.  C.  and 
the  authorities  there  referred  to. 

*  Append,  to  Tidd  Prac.  9  Ed.  Chap. 
XXVLL  5  6. 

'  Id.  Ch.  XLV.  5  64. 

«  R.  PL  H.  4  W.  IV.  Detinue,  rtg. 


III.  5  Barn.  &  Ad.  Append,  ix.  10  Bing. 
470.  8  Cromp.  &  M.  28. 

'  Id.  Gue,reg.  IV.  §  1.  5  Barn.  A  Ad. 
Append,  ix.  10  Bing.  470, 71.  8  Cromp. 
&  M.  88. 

*  Id.  Trespass,  reg.  V.  §  8.  5  Barn. 
&  Ad.  Append,  ix.  10  Bing.  471.  8 
Cromp.  &  M.  83. 

*  Id.  J  3.  5  Barn.  &  Ad.  Append,  x. 
10  Bing.  471.  8  Cromp.  &  M.  24. 

■  Co.  Lit  283. 

*  Alexander  v.  M'Gowan,  Sit  after  M. 
T.  3  Geo.  IV.  per  Abbott,  Ch.  J. 

y  Com.  Dig.  tit  Pleader,  2  X.  6 ;  and 
see  1  Chit  Ft.  114.  430.  Tidd  Prac.  9 
Ed.  652. 

*  Kettle  v.  Bromsal],  Willes,  119;  and 
see  1  Chit  Jun.  PL  218.  (6.) 
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In  trover.  trover,  as  in  detinue,  the  defendant  may  plead  in  juttificmtkm,  that  he 

has  a  special  property  in  die  goods,  or  a  lien  thereon  %  or  a  sale  in 
In  action  of  market  overt b,  &c.  In  an  action  of  slander,  the  defendant  may  jus- 
slander  .  ^  jy  ^  gpeaj£jI1g  0f  the  words,  or  publication  of  the  libel  complained  o£ 
Against  carrier,  as  being  true c ;  and  in  an  action  on  the  case  against  a  carrier  for 
the  loss  of  goods,  the  defendant  may  plead  in  excuse,  that  the  lota 
was  occasioned  by  the  act  of  God,  or  the  king's  enemies  d ;  or,  in  an 
For  negligence,  action  for  negligence  in  driving  a  carriage  •,  or  navigating  a  vessel f, 

&c.  that  the  accident  happened  by  the  negligence  or  default  of  the 
plaintiff,  or  his  servants. 
In  replevin.  \n  replevin,  the  defendant  may  plead  property  in  himself,  or  a  third 

person* :  and  when  he  goes  for  a  return  of  the  cattle  or  goods,  he 
may  avow  the  taking  of  them  °,  if  the  distress  was  made  in  his  own 
right  or  in  right  of  his  wife,  or  make  cognizance  *,  if  it  was  made  by 
him  as  bailiff  to  another ;  but  if  he  do  not  go  for  a  return,  he  may 
merely  justify  the  taking  k.  Avowries  and  cognizances  are  founded  on 
distresses  at  common  law,  for  rents1,  services  m,  or  customs*,  or  for  da- 
mage feasant  ° ;  and  are  either  by  the  party  in  possession,  claiming 


*  Alexander  r.  MacGowan,  Sit.  after 
M.  T.  3  Geo.  IV.  per  AbboU,  Ch.  J. 
Hewiaon  v.  Guthrie,  2  Bing.  N.  R.  755. 
S  Scott,  298.  S.  C ;  and  see  1  Chit  Jun. 
PI.  436.  Tidd  Prac.  9  Ed.  651. 

b  For  the  effect  of  a  sale  in  market  overt 
of  cattle  or  goods  which  had  been  feloni- 
ously stolen,  after  conviction  of  the  offender, 
see  Ilorvrood  r.  Smith,  2  Durnf.  &  E. 
765.  Peer  v.  Humph rey,  4  Xev.  ox  M. 
430.  2  Ad.  A  E.  495.  S.  C. 

c  Smith  r.  Richardson,  Willes,  20.  24. 
Com.  Rep.  551.  Barnes,  195.  Pr.  Reg. 
383.  S.  C.  Underwood  r.  Parks,  2  Str. 
1200. 

d  Abbott  on  Shipping,  5  Ed.  251,  Ac. 
Dale  r.  Hall,  1  Wils.  28 1.  Forward  t«. 
Pittard,  1  Durnf.  A  E.  27.  Hyde  r. 
Trent  and  Mersey  Navigation  Company, 

5  Durnf.   &   E.  389.    1  Esp.  36.  S.  C. 
Johnston  r.  Benson,  4  Moore,  90.  1  Brod. 

6  B.  454.  S.  C. 

•  Leame  t>.  Bray,  5  Esp.  Rep.  18.  3 
East,  593,  S.  C.  Clay  r.  Wood,  5  Esp. 
Rep.  44.  ]*er  Ld.  EUenborough,  Ch.  J. 
Wordsworth  r.  Willan,  id.  273.  /*r  Boole, 
J.  ;  and  see  Boss  t<.  Litton,  5  Car.  &  P. 
407.     Goodman  r.  Taylor,  id.  410.  per 


/tension,  Ch.  J.    Pearcy  c  Waker,  6  Cat 
A  P.  232.  per  Goxke,  J. 

'  Vanderplank  v.  Miller,  1  MoodjftK. 
169.  per  Ld.  TenUrden,  Ch.  J.  Veanifl 
v.  Garner,  1  Cromp.  &  M.  21.  Lackr. 
Seward,  4  Car.  &  P.  106.  per  Ld.  Tenter- 
den,  Ch.  J.  Luxford  c.  Large,  5  Car*  * 
P.  421.  per  Ld.  Denmark  Ch.  J.  Cross 
Keys  Bridge  Company  r.  Rawlings,  3 
Scott,  400  ;  but  see  Trover  v.  Chadvkk, 
3  Bing.  N.  R.  334. 

«  Com.  Dig.  tit  Pleader,  3  K.  li 
Gilb.  Repl.  150.  3  Chit.  Pi.  1044. 

h  Com.  Dig.  tit.  Pleader,  3  K.  13. 

1  A/.3K.  14. 

k  Gilb.  RepL  150;  and  see  Hawttos  t. 
Eckles,  2  Bos.  &  P.  359. 

1  Append,  to  Tidd  Prac.  9  Ed.  Cbap- 
XLV.  $  68 ;  and  see  Com.  Dig-  & 
Pleader,  3  K.  15.  18,  19.  Gilh  Di**- 
5,6.  GUb.  RepL  156.  158.  8  Chit- # 
1047,  Ac. 

m  Com.  Dig.  tit  Pleader,  3  K.  15.  !'• 
28.  Gilb.  Dist  4.  6,  Ac. 

n  Com.  Dig.  tit  Pleader,  S  K.  & 
Gilb.  Dist  18,  Ac. 

°  Com.  Dig.  tit  Pleader,  S  K.  *'• 
GUb.  Dist  21.  Gilb.  RepL  166. 
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as  freeholder  •,  or  copyholder*,  or  under  a  demise6,  or  by  commoners*, 
'or  for  fines  or  amerciaments e,  or  on  bye-lams*,  or  judgments  of  the 
county  court  *,  or  court  baron  ° ;  or  they  arise  out  of  distresses  by  act 
of  parliament,  as  by  authority  of  die  commissioners  of  sewers,  on  the 
statute  tS  Hen.  VIII.  c.  5 l ;  for  poors*  rates,  on  the  statute  43  Etiz.  c 
*£k ;  for  double  rent1,  on  the  statute  11  Geo.  II.  c.  19.  §  18;  or,  after  a 
fraudulent  removal  of  goods  m,  on  the  same  statute,  &c.  Pleas  in  bar 
to  avowries  and  cognizances  for  rent,  &c.  either  deny  the  tenancy  B, 
or  that  there  was  any  rent  in  arrearB,  &c. ;  or  if  the  distress  was  for 
damage  feasant,  they  are  in  denial  of  the  title  °,  or  demise0,  or  under  a 
demise  from  the  defendant  *,  or  right  of  common  %  or  on  the  ground 
of  defect  of  fences  r,  tender  of  amends ■,  or  the  statute  of  limitations *. 

In  trespass  to  the  person,  the  defendant  may  plead  in  justification,   In  trespass  to 
son  assault  demesne  u,  either  generally,  in  defence  of  himself  *  or  of       1*™°°- 
third  persons  *,  or  specially,  with  an  ird  motus9;  molliter  manus  tra- 
posuit*,  in  defence  of  the  possession  of  real  f  or  personal  £  property,  or 
to  preserve  the  peace,  and  prevent  damage  || ;  or  moderate  correction  % 


*  Append,  to  Tidd  Prac.  9  Ed.  Chap. 
XLV.  §  66;  and  see  Com.  Dig.  tit. 
Pleader,  8  K.  21.  8  Chit  PL  1058. 

>  Com.  Dig.  tit  Pleader,  3  K.  24. 
Gilb.  Dist.  5.  8  Chit  PL  1069. 

c  Com.  Dig.  tit  Pleader,  4  K.  21.  8 
Chit  PL  1059. 

d  Com.  Dig.  tit  Pleader,  3  K.  24. 
Gflb.  Dist.21.  3  Chit  PL  1059. 

*  Com.  Dig.  tit  Pleader,  8  K.  27. 
Gnb.2Ktf.il,  Ac.  20. 

'  Com.  Dig.  tit.  Pleader,  3  K.  28. 
Gilb.  Dist.  20. 

*  Com.  Dig.  tit  County,  C.  13.  Gilb. 
DUL  17,  18. 

*  Com.  Dig.  tit  Copyhold,  R.  18.  Gilb. 
Dist.  17,  18. 

1  Com.  Dig.  tit  Pleader,  3  K.  26.  tit 
Sewers,  E.  6 ;  and  see  Birkett  v.  Crozier, 
8  Car.&  P.  68. 1  Moody  &M.  119.  S.C 

*  Com.  Dig.  tit  Pleader,  3  K.  26.  2 
Lutw.  1 179.  8  Chit  PL  1057. 

1  8  Chit  PL  1054.  a. ;  and  see  Tim- 
mini  v.  Rowfinson,  8  Bur.  1608. 
"  8  Chit  PL  1068. 

*  Append,  to  Tidd  Prac.  9  Ed.  Chap. 
XLV.  $  69;  and  see  Com.  Dig.  tit 
Pleader,  3  K.  16.  20.  Gilb.  RepL  188, 
&c.  8  Chit.  PL  1189,  &c. 


°  Append,  to  Tidd  Prac.  9  Ed.  Chap. 
XLV.  $  67.'  8  Chit  PL  1196. 

'  8  Chit  PL  1196. 

q  Com.  Dig.  tit  Pleader,  3  K.  24. 
Gilb.  RqiL  186.  8  Chit  PL  1199. 

r  Gilb.  RepL  186.  8  Chit  PL  1196,7, 
8 ;  and  see  Dovaston  v.  Payne,  2  H.  Blac. 
527. 

*  Com.  Dig.  tit  Pleader,  3  K.  28.  8 
Chit  PL  1200. 

<  82  Hen.  VIII.  c  2.  $  4.  Gilb. 
Beplev.  188.  and  see  stat  8  &  4  W.  IV. 
c.  27.  §  42 ;  and  for  the  pleadings  in  reple- 
vin in  general,  see  1  Chit  PL  4  Ed.  486. 
510.     Tidd  Prac.  9  Ed.  645. 

°  Com.  Dig.  tit  Pleader,  3  M.  15. 

*  Id.  3  Chit.  PL  1068,  9. 

y  Com.  Dig.  tit  Pleader,  3  M.  15.  8 
Chit  PL  107a 

*  8  Chit  PL  1069, 70. 

*  Com.  Dig.  tit  Pleader,  3  M.  16. 

f  Id.  3  M.  17.  8  Chit  PL  1078,  &c. 

f  Com.  Dig.  tit  Pleader,  3  M.  17. 

||  Com.  Dig.  tit  Pleader.  3  M.  16.  8 
Chit.  PL  1071. 

^  Com.  Dig.  tit.  Pleader,  3  M.  19. 
8  Chit  P*.  1072;  and  see  1  Chit  PI. 
485.488.    Tidd  Prac.  9  Ed.  645. 652. 


332 


OF  PLEAS   IN  BAR. 


&c. :  or  he  may  plead  in  excuse,  that  the  assault  was  committed  through 
inevitable  necessity,  against  his  will ;  as  that  at  a  muster,  the  defendant, 
being  a  soldier,  discharged  his  musket,  and  the  plaintiff  suddenly 
crossed  him,  whereby  he  was  inevitably  struck,  against  the  will  of  the 
defendant  *.  In  trespass  and  assault,  the  defendant  may  plead  ami- 
cable contest b,  or  that  he  wrestled  with  the  plaintiff  for  a  wager b : 
and  it  seems,  that  if  a  person  were,  by  way  of  joke,  or  in  friendship,  to 
clap  another  on  the  back,  it  might  be  pleaded  as  an  excuse,  or  might 
even  perhaps  be  given  in  evidence  under  the  plea  of  not  guilty  c. 
To  rad  property.       In  trespass  to  real  property,  pleas  of  justification  are  in  general 

founded  upon  title,  as  that  the  locus  in  quo  is  the  freehold d  (liberum 
tenementum9)  or  customary  tenement0  of  the  defendant,  or  of  a  third 
person  under  whom  he  acted ;  or  that  he  has  a  possessory  right  thereto, 
under  a  demise  f,  &c.  giving  colour  * ;  or  is  tenant  in  common  with 
the  plaintiff11 :  or  the  defendant  may  justify  under  rights  of  com- 
mon of  pasture ',  estovers ',  or  turbary !,  &c.  or  of  several  or  free 
fishery  k,  free  warren  \  &c. ;  or  under  rights  of  way,  which  are  public  m 
or  private  n,  and  may  be  claimed,  if  private,  by  grant  °  or  prescrip- 
tion p,  or  of  necessity  * ;  or  under  rights  of  entry,  which  are  of  va- 
rious kinds,  and  may  be  classed  as  follows :  first,  to  enterkplaces  of  pub- 
lic resort,  as  fairs  and  markets  r,  inns,  taverns',  &c. ;  secondly,  to  enter 
private  houses,  to  execute  process ',  or  make  a  distress ',  or  for  tbe 
purpose  of  speaking  with  the  plaintiff0  or  his  lodgers,  or  of  demand- 
ing a  debt x,  or  to  remove  goods  belonging  to  the  defendant  ? ;  third- 
ly, by  the  lord  of  a  manor,  to  take  wreck  * ;  fourthly,  by  a  rector  or 


»  2  Roll.  Abr.  548.  /.  10.  Weaver  v. 
Ward,  Moore,  864.  Com.  Dig.  tit  Plead- 
er, 3  M.  20 ;  and  see  id.  S  M.  SO. 

b  Com.  Dig.  tit.  Pleader,  8M.  18. 

c  Williams  v.  Jones,  Cas.  temp.  Hardw. 
301.  jter  Ld.  Hardwicke,  Ch.  J. 

d  Com.  Dig.  tit  Pleader,  3  M.  34.  3 
ChitPJ.  1098. 

e  3  Chit.  PL  1 100. 

f  Com.  Dig.  tit.  Pleader,  3  M.  40. 

«  Id.  ib. 

h  Com.  Dig.  tit  Abalemeid,  F.  6 ;  and 
see  Haywood  v.  Davies,  1  Salk.  4.  Cubitt 
v.  Porter,  2  Man.  &  R.  267.  1  Mod.  Ent 
21. 

1  Com.    Dig.    tit     Common,    H.    tit. 
Pleader,  3  K.  24.  3  Chit  PL  1109,  &c. 

k  Com.    Dig.    tit     Piscary,    A.     tit. 
Pleader,  3  M.  42.  3  Chit  PI.  J 107,  &c. 


1  Com.  Dig.  tit.  Chate,  D. 

ra  Com.  Dig.  tit   Chimin,  A.  3  Chit 
PL  1117,  &c. 

n  Com.  Dig.  tit  Chimin,  D.  J. 

°  Id.  D.  3.  3  Chit  PI.  1122,  &c 

p  Com.  Dig.  tit.  Chimin,  B.2.  SChit 
PL  1119,  &c. 

q  Com.  Dig.  tit  Chimin,  D.  4.  S  Chit 
PL  1125. 

r  Mayor  Ac.  of  Northampton  t*.  Ward, 
1  Wils.  107. 

'  Com.  Dig.  tit  Pleader,  3  M.  3b. 
Li).  Ent  439.  2  Morg.  Mod.  PL  **• 

*  Com.  Dig.  tit  Pleader,  3  M.  2*.  ** 
u  Id.  3  M.  35. 

*  Id.  3  M.  35.  39.    9  Went.  99. 

y  Com.  Dig.  tit  Plead*-,  3  M.  39.42. 
3  Chit.  PL  1 130.  a. 

x  Com.  Dig.  tit.  Pleader.  3  M.  40. 
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vicar,  to  fetch  away  tithes  * ;  fifthly,  by  an  occupier  of  adjoining  land, 
to  repair  fences :  sixthly,  as  between  landlord  and  tenant,  to  view 
waste  b,  cut  down  timber  c,  or  follow  and  distrain  goods  fraudulently 
removed  d,  or  to  take  estovers  e,  emblements  f,  fixtures,  or  way  going 
crops  * ;  or,  seventhly,  to  abate  nuisances  h,  or  remove  obstructions '. 
So,  in  trespass  quare  clausum  /regit,  for  damage  done  by  cattle,  the 
defendant  may  plead  in  excuse,  that  the  plaintiff,  by  prescription, 
ought  to  repair  the  fences  between  his  close  and  that  of  the  defendant, 
and  for  want  of  repairs,  the  cattle  escaped,  and  did  the  damage  alleged  k ; 
or  that  the  plaintiff  ought  to  repair  the  fences  between  his  close  and 
a  highway,  and  for  want  thereof  the  defendant's  cattle  escaped  out  of 
the  highway ' ;  or  that  he  ought  to  repair  the  fences  between  his  close 
and  the  place  where  the  defendant  has  a  right  of  common  B. 

In  trespass  to  personal  property,  in  taking  cattle  or  goods,  the  To  personal 
defendant  may  plead  that  they  were  his  own  property  n,  giving  colour,  PropCT^r* 
or  tenancy  in  common  with  the  plaintiff0 ;  or  that  they  were  taken 
under  a  distress  for  rent*,  &c.  at  common  law,  or  by  act  of  parlia- 
ment ;  or  for  damage  feasant  %  or  as  estrays r ;  or,  in  trespass  for  kill- 
ing dogs  •,  he  may  justify  as  park-keeper,  &c. ;  or  for  cutting  ropes ', 
that  it  was  necessary  to  prevent  damage0 ;  or  he  may  plead  in  excuse, 
that  he  took  the  goods  to  avoid  damage  otherwise  inevitable ;  as  in  tres- 
pass to  personal  property,  that  he  threw  the  goods,  being  in  a  common 
barge  upon  the  Thames,  into  the  water  in  a  tempest,  to  save  the  passen- 
gers' lives  z ;  or  that  he  took  them  out  of  a  house,  to  preserve  them  from 
fire  *.    So,  he  may  plead  that  he  chased  sheep,  mixed  with  his  own, 


*  Com.  Dig.    tit  Healer,  3  M  40. 
3Chit.Pt  1128. 

»  Com.  Dig.  tit.  Pleader,  3  M.  86. 

*  9  Went.  160. 

*  3  Chit  PL  1137.  RandnVaugfaan, 
1  Scott,  670.  1  Hodges,  173.  S.C. 

*  2  Morg.  Mod.  PL  216. 
i  3  Wilt.  67. 129. 

«  Bearan  v.  Delahay,  1  H.  Blac  6. 

*  Com.  Dig.  tit  Pleader,  8  M.  37.  3 
Chit.  Pi.  1102.1130. 

*  Com.  Dig.  lit.  Chimin,  D.  8.  tit. 
Pleader,  3  M.  38.  40. 

*  Coin.  Dig.  tit  Pleader,  3  M.  29. 
Too.  Snt  804. 

1  Coin.  Dig.  tit  Pleader,  3  M.  29; 
but  see  Doniton  o.  Payne,  2  H.  Blac 
627. 

*  Com.  Dig.  tit  Pleader,  3  M.  29. 


Winch,  996  or  1110.   Ed.  1680.    Lutw. 
1367. 

*  Com.  Dig.  tit  Pleader.  3  K.  12. 

°  Com.  Dig.  tit  Abatement,  F.  6.  Anon. 
Skin.  12.  1  Mod.  Ent  21. 

p  Com.  Dig.  tit  Pleader,  3  M.  26.  3 
Chit  PL  1094.  a.  b. 

«  Com.  Dig.  titTPleader,  3  M.  26.  3 
Chit  PL  1093,  4. 

r  2  Morg.  Mod.  PI.  203. 

*  Com.  Dig.  tit  Pleader,  3  M.  S3.  3 
Chit  PL  1097. 

1  Com.  Dig.  tit  Pleader,  3  M.  27. 
a  Tidd  Prac  9  Ed.  646.  662;  and  see 
1  Chit  PL  439. 

*  Mouse's  case,  12  Co.  63.  2  RoL  Abr. 
667.16. 

y  Com.  Dig.  tit  Pleader,  8  M.27. 
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to  a  place  where  he  might  separate  them  * ;  or  that  his  dog  chased  the 
plaintiff's  sheep  out  of  defendant's  land,  and  pursued  diem  against 
his  wfll  into  the  plaintiff's  land  b.  The  defendant  may  also  justify,  in 
this  and  other  actions  of  trespass,  under  a  licence  c  from  the  plaintiff, 
or  legal  process*,  criminal*  or  civil f ;  which  latter  may  issue  oat  of 
superior  or  inferior  courts  *,  and  is  original,  mesne  *,  or  final  * ;  or  he 
may  justify  by  authority  of  law,  without  process,  as  an  mdtvidmal,  on 
suspicion  of  felony  \  &c  or  as  an  after l,  or  in  his  aid. 

The  pleas  which  have  been  hitherto  mentioned,  in  actions  for  wrmgt, 
go  to  prove  that  the  plaintiff  never  had  any  cause  of  action ;  or, 
admitting  that  he  had,  the  defendant  may  plead  that  it  was  discharged 
by  some  subsequent  or  collateral  matter ;  as  by  an  accord  and  satis- 
faction*, arbitrament911,  release11,  former  recovery0,  or  distress  for  the 
same  cause,  tender  of  sufficient  amends  for  an  involuntary  trespass, 
or  die  statute  of  limitations  *. 


Power  of  judges  By  die  late  act  for  the  further  amendment  of  the  law*,  &c  re- 
tioocajtomode  c*tnie> tnat  **  would  greatly  contribute  to  the  dimminhmg  of  expense 
of  pleading,  Ac  in  suits  in  die  superior  courts  of  common  law  at  wrttmmsirrm  if  tat 
court^^         pleadings  therein  were  in  some  respects  altered,  and  the  questions  t» 

be  tried  by  the  jury  left  less  at  large  than  they  then  were,  according  to 


m  Com.  Dig.  th.  Pleader,  3  M.  SI.  9 
Went  304. 

*  Id.  Lutw.  13.  119. 

e  Com.  Dig.  tit.  Pleader,  8  M.  Si  3 
Chit.  PI.  1106;  and  see  Hob.  174,  5. 
Bennett  r.  Allcott,  2  Durnf.  &  E.  166. 
Taylor  r.  Smith,  7  Taunt.  1^6.  Peters  r. 
Stairway,  6  Car.  &  P.  737.  per  Alaertan, 
B.;  but  see  21  Hesv  VII.  2S.  pL  5.  per 
Rede,  contra. 

«  Com.  Dig.  tit.  Pleader,  3  M.  24.  42. 

«  Com.  Dig.  tit  Pleader,  3  M.  23.  3 
Chit  PL  1091.  a. 

f  Com.  Dig.  tit  Pleader,  3  M.  24.  42. 

*  3  Chit  PL  1091. 

*  Id.  10S3.&C.  1130. 
1  Id.  1063,  &c.  1132. 

k  Com.  Dig.  tit  Pleader,  3  M.  22.  3 
Chit  PL  1091. 

1  Com.  Dig.  tit  Pleader,  3  M.  22.    3 


Chit  PL  1076.  &c  ;  and  see  1  Cbk.  Ft 
440.  Tidd  Prac.  9  Ed.  646,  6. 

"  Com.  Dig.  tit  Pleader,  3  M.  12.  3 
Chit  PL  1062. 

'  Com.  Dig.  tk.  Pleader,  3  M.  11  5 
Chit  PL  930.  1062. 

°  Com.  Dig.  tit  Pleader,  3  M.  14  I 
Mod.  Ent  196.;  and  for  a  torn  rf  i 
plea  of  judgment  recovered  by  defendant 
against  the  phintifr,  for  the  same  tiiaarnt. 
see  3  Chit  PL  5  Ed.  1062. 

9  Com.  Dig.  tit  Pleader,  3  M.  36.  S 
Chit  PL  1066 ;  and  see  stat  21.  Jot  I 
c  16.  §  5. 

q  Com.  Dig.  tit  PUaaer,  3  M.  H» 
3  Chit  PL  1067;  and  see  further,  tf  to 
pleas  in  discharge,  Tidd  Prac.  9  Ed.  616. 
1  Chit  PL  441. 

'  3  &  4  W.  IV.  c  42.  §  1  ;  and  s«S 
Rep.  C.  L.  Com.  44,  *c.  *9,  &c 
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the  course  and  practice  of  pleading  in  several  forms  of  action ;  but 
this  could  not  be  conveniently  done,  otherwise  than  by  rules  and 
orders  of  the  judges  of  the  said  courts,  from  time  to  time  to  be  made ; 
and  doubts  might  arise,  as  to  the  power  of  the  said  judges  to  make 
such  alterations,  without  the  authority  of  parliament ;  it  was  enacted, 
that  "  the  judges  of  the  said  superior  courts,  or  any  eight  or  more  of 
"  them,  of  whom  the  chief  of  each  of  the  said  courts  should  be  three, 
should  and  might,  by  any  rule  or  order  to  be  from  time  to  time  by 
them  made,  in  term  or  vacation,  at  any  time  within/fce  years  from  the 
time  when  that  act  should  take  effect,  make  such  alterations  in  the 
M  mode  of  pleading  in  the  said  courts,  and  in  the  mode  of  entering 
and  transcribing  pleadings,  judgments,  and  other  proceedings,  in 
actions  at  law,  and  such  regulations,  as  to  the  payment  of  costs 
"  and  otherwise,  for  carrying  into  effect  the  said  alterations,  as  to  them 
"  might  seem  expedient ;  and  all  such  rules,  orders  or  regulations, 
"  should  be  laid  before  both  houses  of  parliament,  if  parliament  were 
"  then  sitting,  immediately  upon  the  making  of  the  same ;  or  if  par- 
"  liament  were  not  sitting,  then  within  Jive  days  after  the  next  meeting 
"  thereof;  and  no  such  rule,  order,  or  regulation,  should  have  effect, 
"  until  six  weeks  after  the  same  should  have  been  so  laid  before  both 
houses  of  parliament ;  and  any  rule  or  order  so  made  should,  from 
and  after  such  time  aforesaid,  be  binding  and  obligatory  on  the  said 
"  courts,  and  all  other  courts  of  common  law,  and  on  all  courts  of 
"  error,  into  which  the  judgments  of  the  said  courts,  or  any  of  them, 
should  be  carried  by  any  writ  of  error,  and  be  of  the  like  force  and 
effect,  as  if  the  provisions  contained  therein,  had  been  expressly 
enacted  by  parliament"    And,  by  the  late  act  for  improving  the  In  C  P.  it 
practice  and  proceedings  m  the  court  of  Common  Pleas  of  the 
county  palatine  of  Lancaster  *,  the  judges  of  the  said  court  for  the 
time  being,  or  any  two  of  them,  were  authorized  from  time  to  time, 
to  make  such  orders,  rules,  and  regulations,  for  altering  and  regulat- 
ing the  mode  of  pleading  in  that  court,  and  for  altering  the  mode  of 
entering  and  transcribing  pleadings,  judgments,  and  other  proceed- 
ings in  actions  at  law  therein,  as  to  the  said  judges,  or  any  two  of 
them,  should  seem  meet ;  and  it  was  thereby  declared,  that  the  costs 
to  be  from  time  to  time  allowed  for  preparing  pleadings  in  actions 
in  the  said  court  of  Common  Pleas  at  Lancaster,  should  be  the  same 
as  should  be  allowed  for  preparing  pleadings  of  a  like  description,  in 
actions  in  the  superior  courts  at  Westminster  b. 

•  4  &  6  W.  IV.  c  62.  $  17.  »  §  86. 
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Rules  made  by 
judges  of  supe- 
rior courts,  in 
pursuance  of  law 
amendment  act. 


General,  or  in 
particular  ac- 
tions. 


General  rules, 
relating  to  all 
pleadings,  &c 
what 


In  pursuance  of  the  power  given  by  the  law  amendment  act,  general 
rules,  we  have  seen  *,  were  made  by  all  the  judges  of  the  superior 
courts  of  common  law  at  Westminster,  in  Hilary  term  1834  ;  which, 
after  being  laid  the  requisite  time  before  both  houses  of  parliament, 
and  received  their  sanction,  came  into  operation  on  the  first  day  of 
Easter  term  following.     These  rules,  which  are  considered  as  statu- 
tory, and  part  of  the  law  of  the  landb,  are  of  two  kinds :  first,  general 
rules  and  regulations,  relating  to  all  pleadings,  &c. ;  and  secondly, 
rules  relating  to  the  mode  of  pleading  in  the  particular  actions  of 
assumpsit,  covenant,  debt,  detinue,  case,  and  trespass.     The  former  of 
these  rules  prescribe  the  form  of  declaring  in  a  second  action,  after 
a  plea  in  abatement  of  the  non-joinder  of  another  person  c ;  of  a  pies 
of  payment  of  money  into  court d,  and  the  replication  thereto0;  of  a 
plea  puis  darrein  continuance,  or  after  the  last  pleading,  or  issuing  of  the 
jury  process  f ;  and  of  a  demurrer,  and  joinder  in  demurrer  *•  Material 
alterations  are  also  made  thereby,  in  the  mode  of  entitling  and  enter- 
ing declarations  h,  and  other  pleadings h ;  the  beginning  and  conclu- 
sion of  pleas1;  the  entry  of  proceedings  on  the  record  for  trial k,  or 
on  the  judgment  roll k,  and  of  all  judgments,  whether  interlocutory  or 
final1,  and  the  fees  chargeable  in  respect  of  issues  m.     The  statement 
of  the  venue  in  the  body  of  the  declaration11,  or  any  subsequent  plead- 
ing n,  the  formal  defence  in  a  plea  °,  the  rule  or  order  to  pay  money 
into  court,  except  under  the  3  &  4  W.  IV.  c.  42  §  18  *>,  the  use  of  a 
protestation  in  any  pleading  q,  the  entry  of  continuances,  with  certain 
exceptions1,  and  of  warrants   of  attorney  to   sue  or  defend",  are 
abolished  by  these  rules :  and  the   use  of  several  counts  *,  pleas  °, 
avowries,  or  cognizances u,  are  prohibited  thereby,  unless  a  distinct 
subject  matter  of  complaint,  or  ground  of  answer  or  defence,  is  in- 
tended to  be  established  at  the  trial,  in  respect  of  each  count,  or  plea,  &c. 


*  Ante,  SO. 

b  Roflfey  v.  Smith,  6  Car.  &  P.  662. 

c  R.  PI.  Gen.  H.  4  W.  IV.  teg.  20. 
5  Barn.  &  Ad.  Append,  vii.  10  Bing.  469. 
2  Cromp.  &  M.  19.  Ante,  210,  11. 

d  Id.  reg.  17.  Ante,  Chap.  XXV. 

•  Id.  reg.  19.  Ante,  Chap.  XXV.  Post, 
Chap.  XXVIII. 

f  Id.  reg.  2.  Post,  Chap.  XXXVII. 
f  Id.  reg.  14.  Post,  Chap.  XXIX. 
h  Id.  reg.  1.  Ante,  207,8.  Post,  Chap. 
XXX. 
1  Id.  reg.  9.  11.  13. 


k  Id.  reg.  15.  Post,  Chip.  XXXIV. 
1  Id.  reg.  8.  Ante,  296.  Post,  Gap- 
XXXIX. 
m  Id.  reg.  16.  Post,  Chap.  XXX. 
n  Id.  reg.  8.  Ante,  209. 

0  Id.  reg.  10. 

p  Id.  reg.  18.  Ante,  Chap.  XXV. 
q  Id.  reg.  12.  Post,  Chap.  XXVIII. 
r  Id.  reg.  2.  Ante,  227,8.  Post,  Chip. 
XXX. 

•  Id.  reg.  4.  Post,  Chap,  XXX 

1  Id.  reg.  5,  6,  7.  Ante,  216,  &c 
■  Id.ib. 
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The  principal  object  of  the  latter  rules,  or  those  which  relate  to  Object  of  rules, 
pleadings  in  particular  actions,  seems  to  have  been,  to  limit  the  opera-  \ng%  -m  particu- 
tion  of  the  general  issues  formerly  used,  and  confine  the  pleas  in  de-  ***  *&*<>**• 
nial  substituted  in  lieu  thereof,  in  actions  upon  contracts,  to  a  direct 
denial  of  the  contract  * ;  and  in  actions  for  wrongs,  to  a  denial  only  of 
the  breach  of  duty,  or  wrongful  act  alleged  to  have  been  committed 
by  the  defendant b ;   making  him  plead  specially  in  denial  of  any  other 
material  fact  stated  in  the  declaration,  and  all  matters  in  confession 
and  avoidance,  or  discharge  of  the  cause  of  action  °.     These  latter  To  what  actions 
rules,  however,  do  not  contain  any  particular  directions  as  to  the  mode    -^  °  not  ap" 
of  pleading  in  the  actions  of  account,  annuity,  debt  or  scire  facias 
on  matters  of  record,  as  judgments  or  recognizances,  or  debt  on  penal 
statutes ;  nor  in  the  action  of  replevin,  or  trespass  to  the  person :  though 
these  actions  are  subject  to  the  general  rules  and  regulations  appli- 
cable to  all  pleadings,  &c.  And  there  is  a  proviso  in  the  act d,  that  "  no  When  general 
such  rule  or  order  shall  have  the  effect  of  depriving  any  person  of  the  j^f^i^ 
power  of  pleading  the  general  issue,  and  of  giving  the  special  matter  menu 
in  evidence,  in  any  case  wherein  he  then  was,  or  thereafter  should  be 
entitled  so  to  do,  by  virtue  of  any  act  of  parliament  then  or  thereafter 
to  be  in  force." 


It  will  next  be  proper  to  consider  what  must  now,  since  the  late  What  must  be 
statutory  rules  of  pleading,  be  proved  by  the  plaintiff,  and  afterwards  S^von  g^eST 
what  might  have  been  formerly,  and  may  now  be  given  in  evidence  by  issue* 
the  defendant,  on  the  general  issue  or  common  plea  in  denial,  or 
must  be  pleaded  specially,  in  actions  upon  contracts,  and  for  wrongs* 

In  actions  upon  contracts,  the  plaintiff,  by  the  above  statutory  rules.  In  actions  upon 
must  prove,  on  the  plea  of  non  assumpsit,  in  all  actions  of  assumpsit,  C0D 
except  on  bills  of  exchange  and  promissory  notes,  the  express  contract 
or  promise  alleged  in  the  declaration,  or  the  matters  of  fact  from  which 
the  contract  or  promise  alleged  may  be  implied  by  law  e ;  as,  in  an 
action  on  a  warranty,  the  fact  of  the  warranty  having  been  given 
upon  the  alleged  consideration  e  ;  in  an  action  on  &  policy  of  insurance, 
the  subscription  to  the  alleged  policy  by  the  defendant e ;  in  actions 
against  carriers  and  other  bailees,  for  not  delivering  or  not  keeping 
goods  safely,  or  not  returning  them  on  request e,  and  in  actions  against 

•  Passenger  t>.  Brookes,  I  Fing.  N.  It.  «  3  &  4  W.  IV.  c.  42.  §  ]. 

587.    1  Scott,  660.    1  Hodges,  123.  7  •  R.  PL  H.  4  W.  IV.  Assumpsit,  teg. 

Car.  &  P.  HO.  S.  C.  I.  $  I.  5  Barn.  &  Ad.  Append,  vii.     10 

»  Pearcy  *.  Walter,  6  Car.  &  P.  232.  Bing.  469.  2  Cromp.  &  M.  20. 

c  3  Rep.  C.  L.  Com.  54*  5.  59, 60. 
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agents  for  not  accounting,  an  express  contract  to  the  effect  alleged 
in  the  declaration,  and  such  bailment  or  employment  as  would  raise 
a  promise  in  law  to  the  effect  alleged ;  in  an  action  of  indebitatus 
assumpsit  for  goods  sold  and  delivered,  the  sale  and  delivery  of  the 
goods  in  point  of  fact ;  and  in  the  like  action  for  money  had  and 
received,  both  the  receipt  of  the  money  and  the  existence  of  those 
facts  which  make  such  receipt  by  the  defendant  a  receipt  to  the 
use  of  the  plaintiff*.  In  debt  on  specialty,  or  covenant,  the  plaintiff 
must  prove,  on  the  plea  of  non  est  factum,  the  execution  of  the  deed, 
in  point  of  fact b;  and  in  actions  of  debt  on  simple  contract,  other  than 
on  bills  of  exchange  and  promissory  notes,  the  plea  of  nunquam 
indebitatus  has  the  same  operation  as  the  plea  of  non  assumpsit  in 
indebitatus  assumpsit e. 
For  wrongs.  In  actions  for  wrongs,  independently  of  contract,  the  plaintiff  must 

prove,  on  the  plea  of  non  detinet  in  an  action  of  detinue,  the  detention 
of  the  goods  by  the  defendant d  ;  and,  on  the  plea  of  not  guilty  in 
actions  on  the  case,  the  breach  of  duty,  or  wrongful  act,  alleged  to 
have  been  committed  by  the  defendant d  ;  as,  in  an  action  on  the  case 
for  a  nuisance  to  the  occupation  of  a  house,  by  carrying  on  an 
offensive  trade,  that  the  defendant  carried  on  the  alleged  trade  in 
such  a  way  as  to  be  a  nuisaiice  thereto  d  ;  in  an  action  on  the  case  for 
obstructing  a  right  of  way,  the  obstruction  complained  of ;  in  an  action 
of  trover,  the  conversion  of  the  plaintiff's  goods  d ;  and  in  an  action 
of  slander,  the  speaking  of  the  words,  or  publication  of  the  libel  com- 
plained of,  and  that  they  were  spoken  or  published  maliciously,  and 
in  the  sense  imputed  c ;  and,  if  spoken  and  published  of  the  plaintiff  in 
his  office,  profession,  or  trade,  that  they  were  so  spoken  or  published 
with  reference  thereto  f.  The  plaintiff  must  also  prove,  in  an  action  for 
an  escape,  the  neglect  or  default  of  the  sheriff,  or  his  officers';  and 
in  an  action  against  a  carrier,  the  loss  or  damage  for  which  the  action 
is  brought f:  In  actions  of  trespass  quare  clausum  fregit,  he  must 
prove,  on  the  plea  of  not  guilty,  that  the  defendant  committed 
the  trespass  alleged,  in  the  locus  in  quo  *  ;  and  in  actions  of  trespass 

■  R.  PL  H.  4  W.  IV.  Assumpsit,  rtg.  III.  5  Barn.  &  Ad.  Append,  ix.  10  Bing. 

I.  §   1.   5  Barn.  &  Ad.   Append,  vii.   10  470.  2  Cromp.  &  M.  22. 

Bing.  469.  2  Cromp.  &  M.  20.  e  Empson  v.  Fairfax,  13  Leg.  Ob*.  222. 

b  Id.  Covenant  and  Debt,  reg.  II.  $  1.  5  f  R.  PL  H.  4  W.  IV.  Cote,  rrg.  IV. 

Barn.  &  Ad.  Append,  viii.    10  Bing.  470.  §  1.    5  Barn.   &  Ad.  Append,  ix,    10 

2  Cromp.  &  M.  21.  Bing.  470.     2  Cromp.  &  M.  22. 

c  Id.  §  3.  5  Barn.  &  Ad.  Append,  viii.  g  R.  PL  II.  4  W.   IV.   Trespass,  rrg. 

1 0  Bing.  470.  2  Cromp.  &  M.  22.  V.  §  2. 5  Barn.  &  Ad.  Append,  ix.  J  0  Biflg. 

*  R.  PL  H.  4  W.   IV.  Detinue,  rcg.  471.  2  Cromp.  &  M.  23. 
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de  bonis  asportatis9  that  he  committed  the  trespass  alleged,  by  taking 
or  damaging  the  goods  mentioned  in  the  declaration  *. 


In  assumpsit,  we  have  seen  b,  the  general  issue,  or  common  plea  in  whit  might 
denial,  is  won  assumpsit :  and  this  plea  was  formerly  holden  to  be  J***J  *"■ 
proper,  when  there  was  either  no  contract  between  the  parties,  or  now  be  given  in 
not  such  a  contract  as  the  plaintiff  had  declared  on ;  and  the  defendant  feo^^,  «gc 
might  have  given  in  evidence  under  it,  that  the  contract  was  void  in  net*!  »Mue» or 

-    muat  be  pleaded 

law,  by  coverture6,  gaming d,  usury6,  &c.  or  voidable  by  infancy f,  ipetially,in 
duress,  &c ;  or,  if  good  in  point  of  law,  that  it  had  been  performed*,  ""■V*** 
or  that  there  was  some  legal  excuse  for  its  non-performance,  as  a 
release h,  or  discharge  before  breach h,  or  non-performance  by  the 
plaintiff  of  a  condition  precedent h,  &c.  This  sort  of  evidence  was 
calculated  to  shew  that  the  plaintiff  never  had  a  cause  of  action :  but 
if  he  had,  the  defendant  might  have  given  in  evidence  under  the 
general  issue,  that  it  was  discharged  by  an  accord  and  satisfaction  f, 
arbitrament,  release  k,  foreign  attachment1,  or  former  recovery  for  the 
same  cause m,  &c. :  In  short,  the  question  in  assumpsit,  upon  the 
general  issue,  was  whether  there  was  a  subsisting  debt  or  cause  of 
action,  at  the  time  of  commencing  the  suit0.  But  matter  of  defence 
arising  after  action  brought,  could  not  have  been  pleaded  in  bar  of  the 
action  generally ;  and  therefore  was  not  admissible  in  evidence  under 


*  Id.  5  8. 6  Barn.  A  Ad.  Append,  x. 
10  Hng.  471.  2  Cromp.  A  M.  24. 

*  Ante,  323. 

6  Janet  v.  Fovket,  12  Mod.  101. 

4  Hnasey «.  Jacob,  1  Ld.  Raym.  87. 
1  SaDc  844.  Carth.  850.  5  Mod.  170. 
12  Mod.  97.  Com.  Rep.  4.  &  C. 

6  Ld.  Bernard  v.  Saul,  1  Str.  498. 

1  Darby  *  Boucher,  1  Silk.  279.  Ma- 
dox  o.  Eden,  1  Boa.  &  P.  481.  (a.) 

*  Brown  v.  Corniah,  I  Ld.  Raym.  217. 
Faramore  (or  Paramour)  v.  Johnson,  id, 
566.  12  Mod.  878.  S.  C.  Sea  9.  Taylor, 
1  Seflc.894. 

1  Paramere  (or  Paramour)  v.  Johnson, 
1  Ld.  Raym.  668.  12  Mod.  370.  S.  C. 
Martin  v.  Thornton,  4  Eap.  Rep.  181. 
per  Ld.  Abanlty,  Ch.  J.  ;  but  aee  Ad- 
derley  tw  Evana,  1  Ken.  250.  Roadea  v. 


Barnea,ti.  891.  1  Bur.  9.  1  Blac.  Rep. 
65.  S.  C. ;  and  aee  Rolt  o.  Watson,  12 
Moore,  82.  4  Brag.  278.  S.  C  Siboni  v. 
Kirkman,  1  Meeaon  ft  W.  418.  1  Tyr.  A 
G.  777.  S.  a 

k  GUb.  C.  P.  64.  Suffiran  v.  Montague, 
Doug.  108,  7.  Miller  v.  Aria,  8  Eap.  Rep* 
284.  per  Ld.  Kenyan,  Ch.  J. 

1  Brook  v.  Smith,  1  Safe.  280.  Ante, 
828. 

m  Burrowa  v.  Jemiao,  2  Str.  788.  Staf- 
ford v.  Clark,  9  Moore,  724.  2  Bing.  877. 
1  Car.  ft  P.  40S.S.  C.2Man.&R.589. 
(6.)  Ante,  828. 

*  Sulliran  v.  Montague,  Doug.  108, 7. 
Gilb.  C  P.  84, 5 ;  and  aee  Worawick  v. 
Beswick,  10  Barn.  A  C  676.  5  Man.  A 
R.  586.  S.  C.  Crump  v.  Adney,  1  Cromp. 
A  M.  355.  8  Tyr.  Rep.  270.  S.  C  per 
Ld.  Lyndhurst,  Ch.  B. 
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In  action  on 
warranty. 


the  general  issue  * ;  and  matters  of  law  b  in  avoidance  of  the  contract, 
or  discharge  of  the  action,  were  usually  pleaded :  It  waa  also  necessary 
to  plead  a  tender,  or  the  statute  of  limitations  c,  &c.  and  to  plead  or 
give  a  notice  of  set  off.  Anciently,  matters  in  discharge  of  the  action 
must  have  been  pleaded  specially d :  Afterwards,  a  distinction  was 
made  between  express  and  implied  assumpsits ;  in  the  former,  these 
matters  were  still  required  to  be  pleaded,  but  not  in  the.  latter  * :  At 
length,  about  the  time  of  Lord  Holt,  they  were  universally  allowed  to 
By  statutory  be  given  in  evidence  under  the  general  issue  f.  But  now,  by  one  of 
ru   o  pleading.   ^  j^  gtatutory  ^^  0f  pleading  *,  it  is  declared  that  "  in  all  actions 

of  assumpsit,  except  on  bills  of  exchange  and  promissory  notes,  the  plea 
of  non  assumpsit  shall  operate  only  as  a  denial  in  fact  of  the  express 
contract  or  promise  alleged,  or  of  the  matters  of  fact  from  which  the 
contract  or  promise  alleged  may  be  implied  by  law :  Ex.  gr.  In  an 
action  on  a  warranty,  the  plea  will  operate  as  a  denial  of  the  fact  of 
the  warranty  having  been  given  upon  the  alleged  consideration,  but 

On  policy  of  in-  not  of  the  breach  h ;  and,  in  an  action  on  a  policy  of  insurance,  of  the 

subscription  to  the  alleged  policy  by  the  defendant,  but  not  of  the 
interest,  of  the  commencement  of  the  risk,  of  the  loss,  or  of  the 

Againitcarriers,  alleged  compliance  with  warranties.  In  actions  against  carriers  and 
other  bailees,  for  not  delivering  or  not  keeping  goods  safe,  or  not 
returning  them  on  request,  and  in  actions  against  agents  for  not 
accounting,  the  plea  will  operate  as  a  denial  of  any  express  contract, 
to  the  effect  alleged  in  the  declaration,  and  of  such  bailment  or 
employment  as  would  raise  a  promise  in  law  to  the  effect  alleged,  but 
not  of  the  breach.  In  an  action  of  indebitatus  assumpsit  for  goods 
sold  and  delivered,  the  plea  of  non  assumpsit  will  operate  as  a  denial 
of  the  sale  and  delivery  in  point  of  fact ;  and  in  the  like  action,  for 
money  had  and  received,  it  will  operate  as  a  denial  both  of  the  receipt 
of  the  money,  and  the  existence  of  those  facts  which  make  such  re- 
ceipt by  the  defendant  a  receipt  to  the  use  of  the  plaintiff." 


Of  indebitatus 
assumpsit. 


a  Lee  w.  Levy,  4  Barn.  &  C.  390.  6 
Dowl.  &  R.  475.  S.  C. ;  and  see  Hall  t>. 
Cole,  6  Nev.  &  M.  124. 

b  Warner  v.  Wainsford,  Hob.  127. 
Sarsfcild  v.  Witherly,  2  Vent.  295. ;  but 
see  Hammond  t».  Teague,  8  Moore  &  P. 
474.  6  Bing.  197.  S.  C. 

c  Draper  v.  Glassop,  1  Ld.  Raym.  153. 
Gilb.  C.  P.  66. 

d  Paramore  (or  Paramour)  v.  Johnson, 
1  Ld.  Raym.  566.  12  Mod.  876.  S.C. 

'  Vin.  Abr.  tit.  Evidence,  Z.  a.  Brook 


v.  Smith,  1  Salk.  280.  Gilb.  C  P.  65. 

f  Brown  v.  Cornish,  1  Ld.  Raym.  217. 
Paramore  (or  Paramour)  v.  Johnson,  id. 
566.  12  Mod.  376.  S.  C ;  and  see  Laves 
on  Pleading,  522,  3.  1  Chit  PL  416. 
Tidd  Prac.  9  Ed.  646,  7. 

*  R.  PL  H.  4  W.  IV.  Auumpsm  i* 
I.  ^  1.  5  Barn.  &  Ad.  Append,  vii.  10. 
Bing.  469.  2  Cromp.  &  M.  20. 

h  Power  v.  Barham,  7  Car.  &  P.  S5& 
6  Nev.  &  M.  62.  S.  C. 
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Under  the  foregoing  rule,  we  have  seen  *,  it  is  incumbent  on  the  plain- 
tiff, in  an  action  of  assumpsit,  to  prove,  on  the  plea  of  non  assumpsit,  the 
express  contract  or  promise  alleged  in  the  declaration,  or  the  matters 
of  fact  from  which  the  contract  or  promise  alleged  may  be  implied 
by  law.  And  in  considering  what  may  be  given  in  evidence  by  the 
defendant  under  this  plea,  or  must  be  pleaded  specially  in  assumpsit, 
on  a  contract  or  promise,  express  or  implied,  it  may  be  proper  to 
take  a  view  of  the  several  cases  which  have  been  determined  upon 
the  subject. 

When  there  is  a  joint  contract,  and  the  action  is  brought  by  one  Non-joinder,  or 
only  of  several  parties  with  whom  it  was  entered  into,  the  non-joinder  jj^i^  ' 
of  the  other  parties  may,  it  seems,  be  pleaded  specially  b,  or  may  be 
taken  advantage  of  at  the  trial  on  the  plea  of  non  assumpsit ;  for  a 
joint  contract  with  A.  and  B.  is  no  contract  with  A.  only  c.  But  if  an 
action  be  brought  upon  a  joint  contract,  against  one  of  several 
parties,  he  can  only  plead  in  abatement ;  although  the  plaintiff  knew, 
and  even  contracted  with  the  other  parties  d.  And  so,  in  actions  for 
wrongs,  if  a  party  who  ought  to  join  as  plaintiff  be  omitted,  the  objec- 
tion can  only  be  taken  by  plea  in  abatement e.  If  too  many  persons 
be  made  co-plaintiffs  f,  or  co-defendants  *,  in  an  action  upop  contract,  or 
co-plaintiffs  in  an  action  for  a  wrong  h,  the  objection,  if  it  appear  on 
the  record,  may  be  taken  advantage  of  either  by  demurrer,  in  arrest 
of  judgment,  or  by  writ  of  error ;  or,  if  the  objection  do  not  appear 
on  the  face  of  the  pleadings,  it  may,  it  seems,  be  given  in  evidence  on 
the  plea  of  non  assumpsit,  as  a  ground  of  nonsuit  at  the  trial :  But 
in  actions  for  wrongs,  as  they  are  of  a  joint  and  several  nature,  the 
plaintiff  may  proceed  against  all  or  any  of  the  parties  who  committed 
them ;  and  it  is  no  plea  in  abatement,  or  ground  of  nonsuit,  that 
there  are  other  parties  not  named  *.  It  should  also  be  remembered,  By  law  amend. 
that  by  the  law  amendment  act k,  "  no  plea  in  abatement  for  the  non-  men  "* 
"  joinder  of  any  person  as  a  co-defendant  shall  be  allowed  in  any  court 
of  common  law,  unless  it  shall  be  stated  in  such  plea,  that  such 
person  is  resident  within  the  jurisdiction  of  the  court ;  and  unless 
the  place  of  residence  of  such  person  shall  be  stated,  with  convenient 

•  AnU,837.  *  I  Chit  PL  4Ed.  66,6. 
»  1  Cbit  Jun.  PL  861,  2.  f  M-  8. 

•  1  Cbit  Jim.  PL  204;  and  for  the  form  '  Id.  84.     Eliot  v.  Morgan,  7  Car.  & 
of  a  plea  of  non-joinder  of  one  of  several       P.  884.  par  Coleridge,  J. 

partio  to  a  contract,  see  id.  26 1 ;  ami  we  I  b  1  Chit  PL  4  Ed.  66. 

Wnw.  8aund.  164.  (1.)  I  Chit.  PL  4  Ed.  »  Ante,  818.  and  see  1  Chit  Pi.  4  Ed. 

34.  74, 6. 

4  jnUt  319.  k  S&i  W.  IV.  c.  42.  §  8.  Ante,  819, 
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certainty,  in  an  affidavit  verifying  such  plea :  and  that  to  any  plea 
in  abatement,  in  any  court  of  law,  of  the  non-joinder  of  another  per- 
son, the  plaintiff  may  reply  that  such  person  has  been  discharged  by 
"  bankruptcy  and  certificate,  or  under  an  act  for  the  relief  of  insolvent 
"  debtors."* 

If  the  plaintiff  and  defendant  are  partners,  and  the  cause  of  action 
relates  to  their  unsettled  partnership  accounts b,  or  if  an  action  be 
brought  by  several  plaintiffs  on  a  joint  contract,  and  one  or  more  of 
them  are  liable  with  the  defendant  to  the  performance  of  it e,  the  latter, 
not  being  liable  to  be  sued  thereon,  may  give  his  defence  in  evidence 
under  the  general  issue  d.  In  an  action  on  an  express  contract,  want 
of  consideration,  or  other  matter  than  a  direct  denial  of  the  contract, 
cannot  be  given  in  evidence  under  non  assumpsit  • ;  but  when  the 
plaintiff  declares  in  an  action  of  indebitatus  assumpsit,  on  an  im- 
plied contract,  he  must  it  seems  prove  on  the  general  issue,  aa  a,  part 
of  the  contract,  the  consideration  upon  which  it  was  founded ;  and 
the  defendant  will  be  let  into  evidence  to  prove  the  want  of  con- 
sideration f.  When  the  consideration  for  a  contract,  aa  alleged  in 
the  declaration,  is  executed*,  the  defendant  cannot  traverse  the  con- 
sideration by  itself,  because  it  is  incorporated  and  coupled  with  the 
promise,  and  if  it  were  not  then  in  fact  executed,  it  is  nudum  pactum: 
but  if  it  be  executory,  the  plaintiff  cannot  bring  his. action  till  the  con- 
sideration be  performed h ;  and  if  in  truth  the  promise  were  made, 
and  the  consideration  not  performed,  the  defendant  must  traverse  the 
performance,  and  not  the  promise,  because  they  are  distinct  things l. 


a  3  &  4  W.  IV.  c.  42.  §  9.  Ante,  319. 

b  Smith  v.  Barrow,  2  Durnf.fc  E.  476. 
478.  Foster  v.  Allan  son,  id.  479.  Holmes 
v.  Higgins,  1  Barn.  &  C.  74.  Bovill  v. 
Hammond,  6  Barn.  &  C.  149.  151. 
Green  v.  Beesley,  2  Bing.  N.  R.  108.  2 
Scott,  164.  S.  C  Pearson  v.  Skelton,  1 
Meeson  &  W.  504.  1  Chit.  Juru  PL  362. 
Ante>  327 ;  and  see  Gow  on  Partnership, 
3  Ed.  73,  4.  Post,  349. 

c  Moflat  v.  Van  Millingen,  2  Bos.  &  P. 
124.  (c.)  Mainwaring  v.  Newman,  id.  120. 
Bosanquet  v.  Wray,  6  Taunt.  597.  2 
Marsh,  319.  S.  C  Holmes  t>.  Higgins, 
1  Barn.  &  C.  74.  Milburo  v.  Codd,  7 
Barn.  &  C.  419.  I  Man.  &  R.  238.  S.  C. 
Jones  r.  Yates,  4  Man.  &  R.  613.  Ham- 
mond v.  Teaguc,  6  Bing.  197.  3  Moore 


&  P.  474.  S.  C. ;  but  see  Rose  tx.  Pouhtm, 
2  Barn.  &  Ad.  822. 

d  Worrall  v.  Grayson,  1  Meeson  &  W. 
166.  1  Tyr.  &  G .  477.  4  DowL  Rep.  718. 
S.  C. 

e  Passenger  v.  Brookes,  1  Scott,  560. 
1  Bing.  N.  R.  587.  I  Hodges,  123.  7 
Car.  &P.  110.  S.  C. ;  and  see  Stuart  v. 
Nicholson,  3  Bing.  N.  R.  113.  121,  2. 

f  Rose.  Law  Tracts,  SO. 

*  For  the  difference  between  executed 
and  executory  considerations,  see  TMd 
Prac.  9  Ed.  435. 

b  Sinclair  v.  Bowles,  9  Barn.  &  C.  92. 
4  Man.  &  R.  1.  S.  C 

1  BuL  NL  Pru  146;  and  see  Tidd 
Prac.  9  Ed.  435.  Passenger  r.  Brookes, 
1   Scott,  560.    1   Bing.  N.  It   587.   1 
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So,  where  the  declaration  on  an  express  contract  is  special,  and  charges  by 
way  of  inducement  certain  facts,  as  the  foundation  of  or  consideration 
for  the  promise,  it  seems  that  those  facts,  if  material,  should  be  specially 
denied  * :  For  instance,  in  an  action  on  the  guarantee  of  an  existing 
debt,  in  consideration  of  forbearance,  where  the  declaration  states,  by 
way  of  inducement,  that  a  third  party  was  indebted,  it  seems  to  be 
proper  to  deny  the  debt  by  a  special  plea,  that  he  was  not  indebted, 
&c  concluding  to  the  country,  if  the  defendant  dispute  the  exist- 
ence of  the  debt*.  So,  in  cases  where  the  facts  thus  alleged  in 
the  declaration  are  true,  but  their  operation  may  be  defeated  by 
some  matter  shewing  that  there  really  was  no  sufficient  consideration, 
the  latter  circumstance  should  be  introduced  on  the  record  by  a 
special  plea*. 

It  has  been  doubted,  whether  the  defence  that  there  is  no  contract  Statute  of 
in  writing,  pursuant  to  the  fourth  section  of  the  statute  of  frauds,    rau 
may  not  still  be  given  in  evidence  under  the  general  issue b:  but  this 
defence  is  usually  pleaded  c ;  and  from  a  recent  decision d  it  seems  to 
be  necessary.     When  the  agreement  is  in  writing  and  requires  a  Want  of  stamp. 
stamp,  the   defendant  may  plead  that  it  is  not  properly  stamped; 
though  this  does  not  seem  to  be  necessary,  for  in  such  case,  as  it 
cannot  be  received  in  evidence,  no  contract,  even  in  fact,  can  be 
proved  •.    When  the  plaintiff  declares  on  an  express  contract,  the  plea  Variance,  &c 
of  nan  assumpsit  is  it  seems  sufficient,  where  the  defendant  relies  upon 
a  material  variance  in  the  declaration,  in  setting  out  the  contract,  or 
contends  that  the  true  meaning  thereof  is  mis-stated  by  the  plaintiff f. 
But  in  assumpsit  for  not  completing  the  purchase  of  a  house,  the  de- 
fendant cannot,  under  the  general  issue,  set  up  as  a  defence,  that  the 
sale  was  a  sale  by  auction,  and  void  on  the  ground  of  puffing,  which 
must  be  specially  pleaded  *. 

Where  the  defence  is,  that  the  contract  has  been  rescinded  ab  initio,  Contract  re- 
this  defence  seems  to  be  admissible  under  the  general  issue ;  as  where  a   •cmded»  or ,  t 

m  countermanded. 

horse  is  sold  with  a  warranty,  and  power  is  given  by  the  contract  of 


Hodges,  123.  &  C  Stuart  v.  Nicholson,  S 
Bing.  N.  R.  US.  121,  2;  but  see  Taylor 
t- .  Hillary,  7  Car.  &  P.  80.  per  Gurnet/,  B. 

•  I  Chit  Jim.  PL  290. 
b  Rote  Law  Tracts,  36. 
«  1  Chit-  Jun.  PL  305. 

*  Smith  n.  Dixon,  4  DowL  Rep.  571. 
1  Har.  &  W.  668.  11  Leg.  Obs.  388. 
S.  C  and  tee  Andrews  t>.  Smith,  2 
Cromp.  M.  &  R.  62^  1  Tyr.  &  G.  173. 


1  Gale,  335.  S.  C. 

*  1  Chit  Jun.  PI.  204;  and  see  id. 
258.  e.  Rose.  Law  Tract*,  36 ;  and  see 
Jardine  v.  Payne,  1  Barn.  &  Ad.  663. 
Anon.  13  Leg.  Obs.  143.  Dawson  v. 
Macdonald,  2  Meeson  &  W.  26. 

f  Gwillira  v.  Daniell,  2  Cromp.  M.  & 
R.  67.  jter  Parke,  B. 

«  Iiely  v.  Grew,  6  Car.  &  P.  671. 
jxn  Ld.  DenmaHf  Ch.  J. 
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tale  to  the  purchaser,  to  return  the  hone  in  ease  of  tinsoundnaas,  and 
lie  it  returned  accordingly,  and  the  teller  auea  in  mirUtmtms  muwmfmi 
for  a  horse  sold  and  delivered,  it  seems  that,  under  dm  plea  of 
mm  assumpsit,  the  defendant  would  be  at  liberty  to  shew  the  power  of 
rescinding  the  contract,  and  that  he  bad  rescinded  it  aoeotdinglj*. 
But  where,  to  a  declaration  in  assumpsit  forthe  non»peffbr»u)oe  of  a 
^contract,  to  receive  and  pay  for  a  copper  made  to  order,  aft  a  specified 
price  per  pound  weight,  the  defendants  pleaded,  safer  olio,  dm  payment 
into  court  of  15  J.  and  that  the  plaintiff  had  not  sustained  damages 
to  a  greater  amount,  it  was  ruled  that  they  could  not,  under  tint 
plea,  give  in  evidence  that  they  had  countermanded  the  order,  when 
a  part  only  of  the  work  had  been  doneb. 

In  an  action  for  use  and  occupation,  the  fact  of  the  premises  bshaj 
mortgaged  by  the  plaintiff,  and  of  the  defendant  having  received 
notice  to  pay  the  rent  to  the  mortgagee,  may  be  given  in  evidence 
under  the  general  issue,  if  the  rent  sought  to  be  recovered  accrued 
due  after  the  service  of  the  notice0;  but  if  otherwise,  dm  fret  asast 
be  pleaded  specially*.  And  where  the  plaintiff's  title  ban  expired,  ts 
in  the  case  of  indebitatus  assumpsit  far  use  and  occupation,  to  which 
the  defendant  pleads  the  general  issue,  and  insists  that  dm  pHathf 
had  parted  with  his  title  to  the  property  before  the  period  of  the  ooee- 
potion  in  question,  such  plea  appears  to  be  proper*. 

In  an  action  of  indebitatus  assumpsit  for  goods  sold  and  delivered, 
it  is,  we  have  seen f,  incumbent  on  the  plaintiff  to  prove,  on  the 
general  issue,  the  sale  and  delivery  of  the  goods  in  point  of  feet :  sad 
the  defendant  will  be  let  in  to  evidence  to  prove  that  the  goods  were 
not  according  to  the  sample  by  which  they  were  sold  * ;  or,  upon  s 
contract  to  deliver  several  parcels  of  goods,  that  the  vendor  delivered 
some  of  them  only,  which  the  defendant  returned0.  On  a  contract  for 
the  sale  of  goods  at  a  specific  price,  and  a  subsequent  delivery  of  the 
goods,  it  was  ruled  in  one  case ',  that  the  defendant  could  not  set  upts 
a  defence,  that  the  goods  were  of  so  bad  a  quality  as  to  be  useless, 
unless  he  had  pleaded  it  specially.  In  a  subsequent  case,  however, 
it  was  decided,  that  under  the  plea  of  non  assumpsit,  or  nunquam  indc- 


*  Rose.  Law  Tracts,  28. 

b  8tevens  v.  Ufford,  7  Car.  &  P.  97. 

*  Waddilove  r.  Barnett,  4  Dowl.  Rep. 
347.  2  fiing.  N.  R.  688.  2  Seott,  70S.  1 
Hodges,  396.  11  Leg.  Obs.  357,  8.  S.  C. 

*  ItLib. 

*  Rote.  Law  Tracts,  27,  8. 
'  Jnie,  338. 


1  Rose.  Law  Tracts,  13. 

h  Id.  20. 

1  Roffey  v.  Smith,  6  Car.  &  P.  6*t 
per  Ld.  Denman^  Ch.  J.  ;  and  seeTabrsn 
v.  Warren,  1  Tyr.  &  G.  IAS.  4  DoH 
Rep.545.  S.  C.  Woodbouse  «.  MA,  1 
Car.  &  P.  310.  per  JHersm,  B. 
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bttatus,  in  an  action  for  goods  sold  and  delivered,  or  for  work  and 
labour  done,  the  defendant  may  prove  that  the  goods  delivered  were 
not  such  as  were  Contracted  for,  or  that  the  work  was  done  in  an  un- 
workmanlike manner,  although  there  was  a  special  contract  to  pay  for 
the  goods  or  work  at  a  certain  price ;  and  the  plaintiff  can  then  only 
recover,  according  to  their  value,  on  a  quantum  meruit  *.  So,  in 
assumpsit  for  a  machine  sold  and  delivered,  the  court  held  that  the 
defendant  might  shew,  under  the  general  issue,  that  the  machine  was 
manufactured  by  the  plaintiff  for  the  defendant,  under  a  condition 
that  if  it  did  not  work,  nothing  should  be  paid  for  it ;  that  it  could 
not  be  made  to  work,  and  that  it  was  useless  to  the  defendant b:  They 
also  held,  that  although  the  machine  was  not  proved  to  have  been 
returned  to  the  plaintiff,  he  was  not  entitled  to  any  damages  on  the 
quantum  valebat,  without  shewing  some  new  implied  contract,  resulting 
from  the  defendant's  conduct  or  dealing  with  the  goods  b. 

Where  goods  have  been  sold  on  credit,  and  the  action  is  brought  Time  of  credit 
before  the  time  of  credit  is  expired,  this  defence  is,  it  seems,  open  to  not  expiredt  **• 
the  defendant  under  the  plea  of  non  assumpsit,  or  nunquam  indebitatus, 
and  need  not  be  pleaded  specially ;  for  if  the  period  of  credit  was  not 
expired  when  the  action  was  commenced,  the  plaintiff  proves  a  dif- 
ferent contract  from  that  which  he  has  stated  in  his  declaration,  viz.  to 
pay  on  request c.  It  has  been  doubted  whether,  in  an  action  for  goods 
sold  and  delivered  to  the  defendant's  wife,  her  adultery  should  be 
pleaded  specially,  or  may  be  given  in  evidence  on  the  plea  of  non  oj- 
sumpsit4. 

In  assumpsit  for  goods  bargained  and  sold,  it  has  been  decided  that  In  action  for 
evidence  of  a  special  written  contract,  the  conditions  of  which  have  faTsoM!*8** 
not  been  complied  with,  may  be  given  under  the  plea  of  non  assump- 


*  Cousins  v,  Paddon,  2  Cromp.  M.  & 
R.  647.  5  Tyr.  Rep.  635.  1  Gal*  305.  4 
DowL  Rep.  488.  S.  C.  Dicken  v.  Neale, 
1  Meeaon  dc  W.  556.  5  DowL  Rep.  176. 
12  Leg.  Ob*.  195,  6.  S.  C;  and  see  Rose. 
Law  Tracts,  40. 

b  Grounsell  tf.  Lamb,  1  Meeson  &  W. 
852;  but  see  Morgan  v.  Richardson,  1 
Campb.  40.  w.  7  East*  482.  Tye  v. 
Gwynne,  2  Campb.  346.  Obbard  v. 
Betfcam,  5  Man.  &  R.  632. 

e  Taylor  v.  Hillary,  1  Cromp.  M.  &  R. 
741.  5  Tyr.  Rep.  373.  3  Dowl.  Rep. 
461.  1  Gale,  23.  9  Leg.  Obi.  491.  S.  C. 
per  Parke,  B.    Knapp  *.  Harden,  1  Gale, 


47.  Cousins  v.  Paddon,  2  Cromp.  M.  & 
R  563.  5  Tyr.  Rep.  535.  4  DowL  Rep. 
488.  S.  C.  Jones  t>.  Nanney,  1  Meeson  & 
W.  336.  1  Tyr.  &  G.  688.  6  DowL  Rep. 
90.  S.  C  per  Parke,  B.  Broomfield  v. 
Smith,  1  Meeson  &  W.642.  1  Chit.  Jim. 
PL  204.  291.378,9;  but  see  Edmunds  v. 
Harris,  6  Car.  &  P.  647.  4  Nev.  &  M. 
182.  2  Ad.  &E.  414.  S.  C;  and  see 
Rose.  Law  Tracts,  21,  2. 

d  Symes  v.  Goodfellow,  2  Bing.  N.  R. 
532.  2  Scott,  769.  1  Hodges,  400.  4 
DowL  Rep.  642.  11  Leg.  Obs.  310,  11. 
S.  C. ;  and  see  1  Chit.  Jun.  PI.  313.  (3.) 
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lit ,  to  a  declaration  in  the  common  form  * :  But  a  defendant,  in  an 
action  for  goods  bargained  and  sold  at  a  specific  price,  will  not  be 
allowed  to  shew,  either  in  bar  of  the  action  or  in  mitigation  of  da- 
mages, that  there  was  a  false  representation  of  the  quality  of  the 
goods,  unless  it  be  specially  pleaded b.  And  in  assumpsit  for  die 
price  of  a  copyright  bargained  and  sold,  a  defence,  on  the  ground 
that  the  copyright  was  not  assigned  in  writing,  must  be  specially 
pleaded  c. 

Work  and  la-  In  an  action  for  work  and  labour,  the  plaintiff  must  prove,  on  the 

plea  of  nan  assumpsit,  the  work  done  for  the  defendant,  and  that  it 
was  done  at  his  request,  under  a  special  contract  to  be  paid  for  it  at  a 
certain  sum  ;  or,  if  there  was  no  fixed  price,  what  it  was  reasonably 
worth,  upon  a  quantum  meruit*  On  the  other  hand,  the  defendant, 
we  have "  seen  d,  may  prove  on  the  general  issue,  that  the  work  was 
done  in  an  unworkmanlike  manner,  althpugh  there  was  a  special 
contract  to  pay  for  it  at  a  certain  price,  and  the  plaintiff  can  then 
recover  only  on  a  quantum  meruit  *  ;  or,  in  an  action  by  an  attorney, 
a  special  agreement  maybe  proved,  that  the  plaintiff  should  receive  no 
remuneration,  but  only  his  disbursements  r.  And  where  a  plaintiff 
relies  upon  a  mercantile  custom,  to  support  his  claim  for  com- 
mission to  a  certain  amount,  the  defendant  may,  without  any 
special  plea,  produce  evidence  to  shew  that,  under  certain  circum- 
stances, the  custom  is  to  pay  but  half  that  amount ;  the  evidence 
being  offered  to  shew  that  the  contingent  reduction  was  part  of  the 
original  contract,  and  not  that  it  was  a  subsequent  alteration,  so  as  to 

Apothecary's       create  a  new  contract  £.     In  an  action  for  an  apothecary's  bill,  the 

objection  that  the  plaintiff  was  not  in  practice  as  an  apothecary  prior 
to  or  on  the  5th  of  August  1815,  and  had  not  obtained  his  certificate 
from  the  society  of  apothecaries,  need  not  be  pleaded,  but  may  be 
rendered  available  under  non  assumpsit h ;  for  the  statute  55  Geo. 
III.  c.  194.  §  21.  has  made  the  proof  of  the  practice,  or  certificate,  a 
condition  precedent  to  the  plaintiff's  recovery,  and  therefore  he 
must  prove  it  as  part  of  his  case  h. 

a  Gardner  v.  Alexander,  S  Dowl.  Rep.  R.  547.  657.   5  Tyr.  Rep.  585.  1  Gak, 

146.  9  Leg.  Obs.  237.      Alexander  r.  S05.  4  Dowl.  Rep.  488.   S.  C.  ;  and  tee 

Gardner,  1  Scott,  281 .  S.  C.  Basten  v.  Butter,  7  East,  479.     Cooper  r. 

b  Woodhouse  v.  Swift,  7   Car.  &  P.  Whitehouse,  6  Car.  &  P.  545.  per  Alder- 

310.  per  Alderson,  B.  son,  B. 

c  Barnett  v.  Glossop,  I  Bing.  N.  R.  633.  *  f  Jones  v.  Nanny,  1  Meeson  &  W.  333. 

1  Scott,  621.  3  Dowl.  Rep.  625.  10  Leg.  1  Tyr.  &  G.  634.    6  Dowl.  Rep.  90.    12 

Obs.  28.  S.  C.  Leg.  Obs.  102.  S.  C. 

*  Ante,  345.  «  Broad  v.  M'Aylmer,  1  Har.  &  W.5S2. 

e  Cousins  if.  Paddon,  2  Crornp.  M.  &  h  Morgan  t\  Ruddock,  4  Dowl.  Rep. 
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In  an  action  by  an  attorney  for  his  bill  of  costs,  the  defendant  may  By  attorney,  for 

,,,,,..«.  «  «   •  l        •       •  i_  hlS  Wll  of  COltS. 

plead  that  the  plaintiff  was  not  an  attorney  *,  or  that  his  admission  became 
void  by  reason  of  his  neglect  to  take  out  his  certificate ;  or  he  may 
plead  in  bar  of  the  action,  that  the  contract  on  which  it  is  founded 
was  void  on  the  ground  of  champerty  b.  It  has  been  doubted,  whether 
in  an  action  on  an  attorney's  bill,  the  non-delivery  of  a  signed  bill,  a 
month  before  the  commencement  of  the  action,  can  be  taken  advantage 
of  under  the  general  issue,  or  ought  to  be  pleaded  specially  c :  It  is 
said,  in  one  cased,  to  have  been  ruled  at  rust  prius,  that  such  a 
defence  cannot  be  rendered  available  under  the  general  issue ;  but 
one  of  the  learned  judges9  inclined  to  think  that  it  might,  and 
therefore  it  was  not  necessary  that  it  should  be  pleaded  specially f. 
And  the  defendant  may  it  seems  be  let  in  to  prove,  on  the  general  issue, 
that  the  charges  contained  in  the  plaintiff's  bill  were  brought  upon 
his  client  by  his  inadvertence';  or  for  work  which  was  useless 
towards  accomplishing  the  object  his  client  had  in  view,  although 
performed  through  inadvertence  or  inexperience,  and  not  with  a 
design  of  imposing  on  the  client h.  And  although,  in  an  action  on  an 
attorney's  bill,  the  defendant  pay  money  into  court,  he  is  still  at 
liberty  to  shew  that  the  business  in  question  was  agreed  to  be  done 
for  costs  out  of  pocket1.  In  considering  an  attorney's  bill,  the  jury 
may  discard  an  item  for  work  entirely  useless ;  though  upon  an  item 
for  work  partly  useless,  or  in  respect  of  which  there  has  been  any 


311.  1  Har.  &  W.  606.  S.  C. 

*  1  Chit  Jun,  PL  834. 

b  Com.  Dig.  tit  Attorney,  (B.  14.) 
Box  &  Baxnaby,  Hob.  117;  and  see 
Saunderton  v.  Glass,  2  Atk.  296.  298. 
Newman  v.  Payne,  4  Bro.  Chan.  Cas.  360. 
Waffis  v.  Portland,  3  Ves.  494.  Stephens 
v.  Bagwell,  16  Ves.  166.  Wood  v. 
Dowries,  18  Ves.  126.  Montesquieu  v. 
Sandys,  id.  313.  in  Chan.  Guy  v.  Gower, 

2  Marsh.  €73.    Thwaites  v.  Mackerson, 

3  Car.  &  P.  341.  1  Moody  &  M.  199. 
8.  C  ;  but  see  Potts  v.  Sparrow,  6  Car. 
&  P.  749.  per  Tindal,  Ch.  J.  Exjnrle 
Yeatman,  4  Dowl.  Rep.  204.  1  Har.  &  W. 
610.  11  Leg.  Obs.  166.  S.  C  1  Chit 
Jun,  PL  243. 

'  Beck  9.  Mordaunt,  4  Dowl.  Rep.  1 12. 
2  Scott,  17a  1  Hodges,  196.  10  Leg. 
Obs.460,61.  S.C. 

4  ld,ib.\    and  see  Moore  v.  Boulcott, 


1  Scott,  122.  1  Bing.  N.  R.  323.  3 
Dowl.  Rep.  146.  9  Leg.  Obs.  236.  S.  C. 
where  it  was  specially  pleaded.  1  Chit  Jun, 
PL  237,  8. 

•  Mr.  Justice  Park, 

f  Beck  v,  Mordaunt,  4  DowL  Rep.  1 12. 
1  Hodges,  196.  2  Scott,  178.  10  Leg. 
Obs.  460,61.  S.  C;  and  see  Morgan 
v.  Ruddock,  4  DowL  Rep.  311.  1  Har. 
&  W.  606.  S.  C. 

1  Montriou  o.  Jenerys,  2  Car.  8c  P. 
113. 

h  Hill  v.  Featherstonhaugh,  7  Bing. 
669.  6  Moore  &  P.  641.  S.  C ;  and  see 
Randall  v,  Ikey,  4  DowL  Rep.  682,  3.  12 
Leg.  Obs.  196.  S.  C  And  for  the  forms 
of  special  pleas,  in  similar  cases,  see  1  Chit. 
Jim.  PI.  239,  40,  41. 

1  Jones  v.  Read,  1  Nev.  &  P.  18.  6 
Dowl.  Rep.  216. 13  Leg.  Obs.  29.  &  C 
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•  negligence,  die  client's  remedy  it  only  by  a  crow  action  ».  But  in 
qfiwnpfif  by  an  attorney,  to  recover  hie  bill  of  coals,  it  cannot  be 
objected,  under  a  plea  of  no*  assumpsit,  that  die  coats  were  incurred 
in  preparing  and  enforcing  agreements  which  had  been  declared 
illegal b.  So,  an  action  by  an  attorney  for  his  charges  incurred  in 
selling  or  mortgaging  the  property  of  a  party  confined  in  prison  for 
debt,  after  •uch  party  has  petitioned  the  insolvent  court  for  hit 
discharge,  cannot  be  resisted  on  the  ground  that  snch  sale  or 
mortgage  was  fraudulent,  as  against  die  creditors  of  die  insolvent* : 
The  only  ground,  it  would  seem,  on  which  such  an  action  can  be 
defended  is,  that  the  insolvent  could  derive  no  benefit  from  die 
plaintiff's  skill*. 

For  money  In  assumpsit  for  money  lent,  the  defendant  pleaded  mm  assumpsit, 

L  and  a  bottomry  bond  accepted  in  satisfaction  of  die  debt;  and  both 

issues  having  been  found  for  the  plaintiff,  the  court  refased  anew  trial, 

which  was  applied  for  on  die  ground  that  a  bond  having  been  gives, 

Money  ptid.       the  implied  promise  to  pay  did  not  arise  d.    To  enaction' 

for  money  paid,  die  defendant  pleaded,  first,  the  general 
secondly,  as  to  part  of  the  money,  that  it  was  paid  to  the  diiftndsnrt 
use,  in  respect  of  one  sixteenth  share  of  the  damsges  and  costs  re- 
covered in  an  action  which  was  brought  by  certain  parties  against  ts* 
plaintiff,  wherein  they  complained  against  the  plaintiff  aa  die  owner  of 
a  vessel,  of  which  the  defendant  was  a  part  owner  to  the  extent  of  one 
sixteenth  share,  in  respect  of  the  loss  of  certain  goods  shipped  on 
board  the  said  vessel,  to  be  carried  from  A.  to  B.  and  which  loss 
was  alleged  in  the  said  action  to  have  happened  through  the  negli- 
gence of  the  plaintiff  by  his  servants  ;  and  the  defendant  then  averred, 
that  the  said  loss  was  not  wholly  caused  by  the  negligence  of  the 
plaintiff  by  his  servants,  but  that  the  same  happened  through  the  per- 
sonal misconduct  of  the  plaintiff;  thirdly,  that  although  the  defendant 
was  the  legal  owner  of  a  sixteenth  part  of  the  vessel  at  the  time 
the  goods  were  shipped,  and  continued  to  be  such  owner  when  they 
were  lost,  yet  he  did  not  concur  with  the  plaintiff  and  the  other  part 
owners  of  the  said  vessel  in  the  employment  thereof  on  the  said 
voyage,  but  that  the  said  voyage  was  undertaken  for  the  advantage  sad 
at  the  risk  of  the  plaintiff  and  certain  other  persons,  and  without  die 
defendant  being  concerned  in  the  adventure ;  and  the  court  held,  00 

*  Shaw  v.  Arden,  9  Bing.  287.  2  Moore  Rep.  6S0.  S.  G 

&S.341.  1  Dowl.Rep.  705.  S.  C.  c  Tabramw.  Warren,  1  Tyr.  &GJW- 

b  Potts  v.  Sparrow,  I  Hodges,  136.  1  d  Weston  v.  Foster,  2  Bing.  N.  & 

Scott,  578.    1  Bing.  N.  R.  594.  3  Dowl.  693.  3  Scott,  155.  S.  C. 
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special  demurrer,  that  the  second  and  third  pleas  were  bad,  as  they 
amounted  to  the  general  issue  *.  But  where  the  defendants  in  as- 
sumpsit, had  pleaded  specially  that  the  policies  of  insurance  in  re- 
spect of  which  the  monies  sought  to  be  recovered  were  alleged  to  have 
been  paid  to  the  use  of  the  defendants,  were  so  made  as  to  be  useless, 
and  the  plaintiffs  had  demurred  specially,  on  the  ground  that  the 
plea  amounted  to  the  general  issue,  and  that  it  was  argumentative, 
the  court  appeared  to  think  that  the  plea  was  good,  but  allowed  the 
plaintiffs  to  withdraw  their  demurrer,  and  to  reply  de  novo,  without 
costs  b. 

In  an  action  for  money  had  and  received,  a  plea  of  non  assumpsit,  we  Money  had  and 
have  seen  °,  will  operate  as  a  denial  both  of  the  receipt  of  the  money, 
and  the  existence  of  those  facts  which  make  such  receipt  by  the  de- 
fendant a  receipt  to  the  use  of  the  plaintiff.  In  order  to  recover  interest,  interest, 
the  plaintiff  must  prove  on  the  general  issue,  either  that  there  was  an 
express  agreement  to  pay  it  by  the  defendant,  for  money  lent  him,  or 
on  the  forbearance  of  a  pre-existing  debt,  or  that  it  was  payable  by 
the  usage  and  course  of  dealing   between   the  parties d.      In  an  On  account 
action  on  an  account  stated,  the  defendant  cannot  now,  under  the  plea  8tated* 
of  non  assumpsit,  give  in  evidence  a  subsequent  account  alleged  to  be 
in  his  favour  •.    And  where,  in  assumpsit  for  money  paid  to  the  de- 
fendant's use  and  on  an  account  stated,  the  defendant  pleaded  that  at 
the  time  of  the  accruing  of  the  cause  of  action,  the  plaintiff  and  de- 
fendant carried  on  business  in  copartnership,  and  that  the  causes  of 
action  arose  out  of  transactions  between  them  as  such  copartners, 
and   that  at  the  commencement  of  the  suit  the  accounts  of  the 
partnership  were  not  settled,  nor  any  balance  struck,  the  plea  was 
hokkn  bad  on  special  demurrer :  because,  first,  it  did  not  distinctly 
state  that  the  money  was  paid  in  respect  of  a  partnership  transaction ; 
secondly,  if  it  did,  it  amounted  to  the  general  issue ;  and  thirdly, 
as  pleaded  to  the  account  stated,  it  also  amounted  to  the  general 
issue  f. 

•  Gregory  v.   Hartnoll,   1  Tyr.  &  G.  what  not,  see  Tidd  Prac.  9£d.  p.  871, 

80S.  1  Meeson  &  W.  183.  4  DowL  Rep.  2.    Post,  Chap.  XXXVII. 
696.  S.  C.  *  Fidgett  v.  Penny,  2  DowL  Rep.  714. 

b  Cole  «.  LeSooe&  3  Scott,  188.  5  1  Cromp.  M.  &R.  106.  4iy.Rep.650. 

DowL  Rep.  41.    12  Leg.  Oba,  823,  4, 5.  I  Chit  Jim.  PL  204,  5.  S.  C. 
S.  C.  f  Worrall».  Grayion,  1  Tyr.  &  G.  477. 

c  Ante,  840.  1  Meeson  &  W.    166.    4  DowL  Rep. 

d  For  the  cases  in  which  interest  was  718.  S.  C.  Ante,  342. 
formerly  and  is  now  recoverable,  and  In 


350 


OF  PLEAS  IK   BAR. 


In  every  species 
of  assumjmt. 


Breach. 


Damages. 


In  every  species  of  assumpsit,  it  is  declared  by  another  statutory 
rule  of  pleading  *,  that  "  all  matters  in  confession  and  avoidance,  in- 
cluding not  only  those  by  way  of  discharge,  but  those  which  shew  the 
transaction  to  be  either  void  or  voidable  in  point  of  law,  on  the  ground 
of  fraud  or  otherwise  b,  shall  be  specially  pleaded :  Ex.  gr.  infancy, 
coverture,  release,  payment,  performance,  illegality  of  consideration, 
either  by  statute  or  common  law,  drawing,  indorsing,  accepting,  &c 
bills  or  notes  by  way  of  accommodation,  set  off,  mutual  credit,  un- 
seaworthiness, misrepresentation,  concealment,  deviation,  and  various 
other  defences,  must  be  pleaded."  Thje  defendant  therefore  must,  by 
this  rule,  in  every  species  of  assumpsit,  plead  specially  in  avoidance  of 
the  contract b,  or  of  his  liability  thereon  by  subsequent  or  collateral 
matter,  or  in  discharge  of  the  cause  of  action  c,  such  of  the  pleas  which 
have  been  before  enumerated,  as  are  adapted  to  his  defence.  And 
where  a  plea  in  bar  is  in  confession  and  avoidance,  it  must  directly 
confess  and  avoid  the  matters  alleged  in  the  declaration  :  Therefore 
a  plea,  to  an  action  of  debt  for  goods  sold  and  delivered  and  on  an 
account  stated,  that  the  defendant  was  discharged  by  order  of  the  in- 
solvent debtors'  court,  of  and  from  the  several  debts  and  causes  of 
action,  if  any,  in  the  declaration  mentioned,  is  bad  on  special  de- 
murrer, for  hypothetically,  and  not  directly,  confessing  the  cause  of 
action  sought  to  be  avoided  d. 

The  breach  of  the  contract  not  being  denied  by  the  plea  of  turn 
assumpsit,  must,  if  not  admitted,  be  denied  specially  by  the  defendant, 
either  affirmatively  or  negatively.  If  the  breach  be  in  the  negative,  as. 
for  non-payment  of  money,  the  defendant  should  plead  affirmatively 
that  he  paid  it,  either  when  it  became  due,  according  to  his  promise, 
or  afterwards,  and  before  the  commencement  of  the  action ;  in  which 
latter  case  the  plea  should  allege  that  it  was  paid  to  and  accepted  by 
the  plaintiff,  in  satisfaction  of  his  demand.  If  the  breach  be  in  the 
affirmative,  then,  of  course,  the  plea  in  denial  of  it  should  be  in  the 
negative,  concluding  to  the  country. 

A  plea  can  only  be  applied  to  the  breach  of  contract  alleged,  and 
not  to  the  special  damage  laid  as  resulting  from  such  breach  e :  Nor 


a  R.  PL  H.  4  W.  IV.  Assumpsit,  reg. 
I.  §  3.  5  Bam.  &  Ad.  Append.  viiL  10 
Bing.  470.  2  Cromp.  &  M.  21. 

b  Barnett  v.  Glossop,  1  Bing.  N.  R. 
633.  1  Scott,  621.  3  DowL  Rep.  625.  10 
Leg.  Obs.  28,  9.  S.  C. 

c  Weston  v.  Foster,  2  Bing.  N.R.  693. 


3  Scott,  155.  S.  C. 

d  Gould  v.  Lasbury,  (or  Rasperry,)  * 
Tyr.  Rep.  863.  1  Cromp.  M.  &  R  254. 
2  Dowl.  Rep.  707.  S.  C. ;  and  see  Mar- 
getts  v.  Bayes,  1  Har.  &  W.  685.  6  Net. 
&M.  228.  S.C. 

'  Porter  w.  Izat,  1  Tyr.  &  G.  639. 
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can  a  plea  confess  the  whole  of  the  breach  alleged,  and  then  offer  to 
pay  into  court  a  sum  in  satisfaction  only  of  a  part  particularly  de- 
scribed in  the  plea,  and  not  of  the  whole  consequences  of  the  matter 
alleged  in  the  declaration  by  way  of  special  damage  *.  But  there 
being  it  seems  no  mode  of  traversing  the  damages  laid  in  the  declar- 
ation specially,  in  an  action  of  assumpsit,  the  defendant  is  allowed  to 
give  evidence,  in  reduction  of  them,  under  the  plea  of  non  assumpsit*. 
And  in  an  action  against  the  acceptor  of  a  bill  of  exchange,  part  pay- 
ment may  be  given  in  evidence,  under  a  plea  denying  the  acceptance., 
in  reduction  of  damages  c. 


In  all  actions  upon  bills  of  exchange  and  promissory  notes,  in-  Pleas  in  actions 
eluding  actions  of  debt  as  well  as  assumpsit,  the  plea  of  non  assumpsit  is  change,  and  Jrol 
declared  to  be  inadmissible,  by  one  of  the  late  statutory  rules  of  plead-  mitsory  notes, 
ing  d ;  and  by  another  of  them  e,  "  the  plea  of  nil  debet  shall  not  be  al- 
lowed in  any  action."    In  actions  therefore,  on  bills  or  notes,  the  de-  in  denial,  or 
fendut  by  his  plea  must  deny  specially  some  particular  matter  of  fact  J£*£U  -* 
alleged  in  the  declaration,  such  as  the  drawing r,  or  making  *,  or  in- 
dorsing h,  or  accepting ',  or  presenting  k,  or  notice  of  dishonour  !,  of 
the  bill  or  note m ;  or  he  must  plead  specially  in  confession  and 
avoidance  n. 

When  the  action  is  between  the  original  parties,  whose    names  Want  or  Mure 
appear  on  the  face  of  the  bill  or  note,  as  by  the  drawer  against      consideration. 
the  acceptor  of  a  bill,  or  by  the  payee  against  the  maker  of  a  note, 
the  defendant  may  plead  that  the  bill  was  accepted,  or  note  drawn, 
for  the  accommodation  of  the  plaintiff,  and  for  his  use  and  benefit, 
&c,  (as  the  case  may  be,  J  and  without  any  consideration  or  value 


*  Porter  v.  Izat,  1  Tyr.  &  G.  639. 

*  Bote.  Law  Tracts,  41. 

c  Shirley  v.  Jacobs,  4  Dowl.  Rep.  1S6. 
2  Bing.  N.R.  88. 2  Scott,  157.  1  Hodges, 
214.  7  Car.  4P.8.S.C;  and  see  Cou- 
sins v.  Faddon,  2  Cromp.  M.  &  R.  547. 
6  Tyr.  Rep.  536.  S.  C. 

*  R.  PL  H.  4  W.  IV.  Assumpsit,  reg. 
L  $  «.  6  Barn.  &  Ad.  Append,  viii.  10 
Bing.  470.  2  Cramp.  &  M.  21. 

*  Id.  ixL  Covenant,  and  Debt,  reg.  II. 
J  2.  5  Barn.  &  Ad.  Append,  viii.  10  Bing. 
470.  2  Cromp.  &  M.  21. 

'  lChit.  Jm.  PL  255.  (7.) 


«  Id.  872.  (1.) 

h  Id.  255.  (6.);  but  see  Gilmore  t>. 
Hague,  4  Dowl.  Rep.  303.  1  Har.  &  W. 
523.    11  Leg.  Obs.  116.  S.  C. 

1  1  Chit  Jun.  PI  253.  (1.) 

k  Id.  254.  (2.)  255.  (9.)  256.  (10. 
12.) 

i  Id.  256.  (11.)  257.  (15.) 

m  R.  PL  H.  4  W.  IV.  Assumpsit, 
reg.  I.  $  2.  5  Barn.  &  Ad.  Append,  viii. 
10 Bing.  470.  2 Cromp.  &M.  21. 

■  Id.  Covenant  and  Debt,  reg.  II.  $  4. 
5  Barn.  &  Ad.  tuL  10  Bing.  470.  2 
Cromp.  &  M.  22. 
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for  the  same  * ;  or  that  it  was  accepted  or  drawn  for  a  consideration 
which  has  failed,  stating  the  circumstances b.     Bat  in  an  action  by 
the  drawer  against  the  acceptor  of  a  bill  of  exchange,  a  plea  is 
repugnant,  which  shews  a  consideration  for  the  acceptance  of  the  biD 
by  the  defendant,  and  concludes  that  he  has  not  received  any  value 
or  consideration  for  the  payment  thereof e.   So  a  plea,  in  a  similar 
action,  that  the  defendant  received  no  consideration  from  the  plaintiff 
for  accepting  the  bill,  is  insufficient d  :  and  it  is  no  defence  thereto, 
that  the  consideration  has  partially  failed,  on  account  of  the  badness 
of   the  quality  and    improper    stowage  of  goods,   for    the  price 
of  which  it  was  drawn e.     So,  in  an  action  on  a  bill  of  exchange, 
by  an  indorsee  against  his  immediate  indorser,  a   plea    that  the 
defendant  indorsed  the  bill  to  the  plaintiff,  without  having  or  receiving, 
and  that  he  has  not  at  any  time  had  or  received  any  value  or  con- 
sideration for  the  indorsement,  would  be  bad  on  special  demurrer f; 
though  it  was  holden  to  be  good  after  verdict r:  For,  as  was  observed 
by  Lord  Abinger,  in  delivering  the  judgment  of  the  court,   '  die  new 
regulations  in  pleading  were  intended  to  oblige  the  defendant  to  set 
out  on  the  record,  the  transactions  which  he  means  to  produce  in 
evidence,  to  shew  that  the  plaintiff  had  no  foundation  for  his  action, 
so  as  to  give  the  plaintiff,  by  the  plea,  notice  of  what  the  real 
objection  is,  upon  which  the  defendant  means  to  rely ;    as  for  ex- 
ample, that  it  was  an  accommodation  bill,  or  given  for  a  considera- 
tion which  afterwards  failed,  or  on  a  gambling  transaction,  &c. :  Of 
such  defences,  prima  facie  proof  must  be  given  by  the  defendant, 
to  entitle  him  to  call  upon  the  plaintiff  for  an  answer,  by  proof  of  a 
consideration.'  s     So,  in  an  action  by  the  payee  against  the  maker  of 

*  Batley  v.  Catterall,   1  Moody  &  R.  see  Morgan  v.  Richardson,  1  Camph.  40. 

S79 ;    and  sec  Thompson  v.  Clubley,   1  iu  7  East,  482.      Obbard  v.  Betham,  & 

Mecson  &  W.  212.  Chit  Jun.  on  Bills,  Man.  &  R.  632. 
100,  f,  &c.  J.  L  (21.)  1  Chit.  Jim.  PI.  f  Easton  r.   Pratchett,    1  Gale,  50.  1 

260,  &c.  Cromp.  M.  &  R.  798.    4  Tyr.  Rep.  472. 

b  1  Chit.  Jun.  PL  269.  (89,  40.);  and  3  DowL  Rep.  472.    9  Leg.  Ob*  4».  6 

see  Connop  r.  Holmes,  1  Tyr.  &  G.  85.  Car.  &  P.  736.  S.  C.  2  Cromp.  M.  A  R. 

4    DowL   Rep.  451.    S.  C.     Adams  r.  542.    4  DowL   Rep.  549.     1  Gale,  250. 

Wordley,   I  Meeson  &  W.  374.    1  Tyr.  S.  C.  in  Error;  and  see  Stoughronp.  Earf 

&  G.  620.  S.  C.  of  Kilmorey,  2  Cromp.  M.  &  R.  7*.  5 

c  Byass  r.   Wylie,  1  Cromp.  M.  &  R.  Tyr.  Rep.  568.  3  DowL  Rep.  705.  1  Gile, 

686.    5  Tyr.  Rep.  377.    3  DowL  Rep.  91.    10  Leg.  Obs.  316.   S.  C.   Mffls  f 

524.    1  Gale,  50.   10  Leg.  Obs.   45,  6.  Oddy,    1   Gale,  92.     2  Cromp.  M.ft& 

S.  C.  103.  5  Tyr.  Rep.  571.  3  DowL  Rep.  7» 

d  Graham  v.  Fitman,  5  Ner.  &  M.  ST  S.  C.  Paplief  r.  Codrington,  4  Dwi  Bep 

3  Ad.  &  E.521.  S.  C.  497. 

e  Tye  r.  Gwynnc,  2  Campb.  346 ;  and  «  Easton  r.  Pratchett,  1  Croon,  &  * 


OF  PLEAS   IN   BAR. 


353 


a  promissory  note,  a  plea  that  it  was  given  without  any  con- 
sideration, was  holden  to  be  bad  on  demurrer  * :  and  it  was  said  by  Mr. 
Baron  Parke,  that  *  in  the  examples  given  to  the  rules  b,  declaring  that 
every  matter  in  confession  and  avoidance,  in  actions  of  assumpsit, 
should  be  pleaded  specially,  the  instance  of  the  drawing,  indorsing, 
accepting,  &c.  bills  or  notes  by  way  of  accommodation,  was  advisedly 
inserted.  'c 

In  an  action  by  the  indorsee  against  the  acceptor  of  a  bill  of  exchange,  In  action  by  in- 
it  is  competent  to  the  acceptor  to  plead  that  the  acceptance  was  for  J^0^fbill 
the  accommodation  of  the  plaintiff,  and  that  he  has  received  no  of  exchange. 
consideration  from  the  drawer,  and  that  it  was  agreed  that  the  bill, 
when  due,  should  be  taken  up  by  the  plaintiff d.    So  the  defendant,  in 
such  an  action,  may  plead  that  he  accepted  the  bill  for  the  accommoda- 
tion of  the  drawer  who  indorsed  it  to  the  plaintiff,  without  considera- 
tion*; or  that  the  bill  was  accepted  without  consideration,  and 
delivered  to  the  drawer,  to  be  discounted  by  him  for  the  defendant, 
and  that  the  drawer  wrongfully  indorsed  it  to  the  plaintiff,  who  took 
it  with  notice f;  or  that  it  was  an  accommodation  acceptance,  and 
taken  by  the  plaintiff  after  it  became  due  *.    But  in  an  action  on  a  bill 
of  exchange,  by  an  indorsee  against  the  acceptor,  a  plea  that  the 
bill  was  accepted  without  any  consideration  passing  from  the  drawer 
to  the  acceptor,  was  held  bad  on  demurrer  h,  without  shewing  circum- 
stances of  fraud,  and  knowledge  of  them  on  the  part  of  the  plaintiff h. 
So,  a  plea  that  there  was  not  at  any  time  any  consideration  for  the 
defendant's  acceptance,  or  paying  the  bill  of  exchange,  was  held  bad 
on  special  demurrer  '.     And,  in  an  action  by  the  second  indorsee 
against  the  payee  and  first  indorser  of  a  promissory  note,  a  plea 
that  the  defendant  never  had  any  consideration  for  indorsing  the 
note,  and  that  the  second  indorser  indorsed  it  to  the  plaintiff  without 
any  consideration,  and  that  the  plaintiff  always  held  it  without  any 


B.  798.  1  Gale,  82,  8.  4Tyr.  Rep.  472. 
L  m.  SDowL  Rep.  482.  S.C.  2  Cromp. 
M.  &  R.  648.  4  DowL  Rep.  649.  1 
Gale,  860.  S.  C.  in  Error. 

*  Stoqghton  v.  Rarl  of  KUmorey,  1 
2 Cromp.  21  &  R.  72.  6Tyr.  Rep.  668. 
S  DowL  Rep.  706.  1  Gale,  91.  10  Leg. 
Obs.  816.  &  C. 

»  R.  PL  H.  4  W.  I V.  Assumpsit,  r*g.  I. 
J 8.  AiUt,S60. 

*  2  Cromp.  M.  4.  R.  74. 

*  Hampton  v,  Gkibkjr,  1  Meeaon  & 
W.818. 


•  Chit  Jim.  PL  868.  (86.) 
'  Id.  268.  (81.) 

1  Id.  866.  (84.)  j  and  see  id.  864.  (88.) 
866.  (86.)  Chit  Jim.  on  Bills,  100.  uj.k. 
fit.  in.  (88.) 

*  Lowe  ».  Chifoey,  1  Scott,  96.  1 
Bing.  N.  R.  267.  S.  C;  French  v. 
Archer,  8  Dowl.  Rep.  180. ;  and  see  Simp- 
son v.  Clarke,  2  Cromp.  M.  &  R  842.  1 
Gale,  287.  5  Tyr.  Rep.  598.  10  Leg. 
Obs.  296.  a  C. 

1  Reynolds  v.  Ivemey,  8  DowL  Rep. 
468.  9  Leg.  Obs.  480.  S.  C. 
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consideration,  is  bad  on  demurrer  *.  So  where,  to  a  declaration  on 
bills  of  exchange,  by  the  indorsees  against  the  acceptor,  the  defendant 
pleaded,  first,  that  the  bills  were  accepted  for  the  accommodation  of 
the  indorser,  and  without  any  consideration  for  the  acceptance,  and 
that  they  were  indorsed  to  the  plaintiffs  after  they  became  dae; 
secondly,  that  the  bills  were  indorsed  after  they  became  due,  and  that 
before  the  indorsement,  the  indorser  was  indebted  to  the  defendant 
in  a  sum  of  money  exceeding  the  amount  of  the  bills ;  the  court  held 
that  the  pleas  were  ill,  but  gave  the  defendant  leave  to  amend*.  And 
where,  in  an  action  by  the  third  indorsee  against  the  drawer  of  a  bfll  of 
exchange,  the  defendant  pleaded  that  his  first  indorsement  was  in 
blank,  and  that  he  delivered  it  to  A.  B.  to  discount  or  the  defendant ; 
that  A.  B.  held  the  bfll  until  he  transferred  and  indorsed  it  to  CL  D. 
without  discounting  it  for  the  defendant,  under  pretence  of  securing 
a  debt  due  from  A.  B.  to  C.  Z).  the  latter  having  notice,  and  that  the 
plaintiff  took  the  bQl  with  notice,  the  court  held,  after  pleading  over, 
that  the  plea  was  bad ;  for  as  there  was  no  averment  that  the  defendant 
had  at  no  time  received  any  consideration,  the  plea  was  consistent 
with  a  consideration  given  to  him  by  A.  B.c 

Other  grounds  of  defence,  which  may  be  made  the  subject  of  special 
pleas  in  actions  on  buls  of  exchange  or  promissory  notes,  are 
illegality  of  consideration4,  as  that  the  bfll  or  note  was  given  upon  a 
usurious  contract6,  or  for  gaming f,  &c  or  was  obtained  by  frauds, or 
altered  without  consent  of  the  defendant h ;  or  that  the  bill  has  been 


a  Trinder  r.  Smedlev,  I  Har.  &  W. 
309.  3  A<L  &  E.  522.  5  Nev.  &  M.  133. 
S.C. 

b  Stein  r.  Yglesias,  1  Cromp.  M.  &  R- 
565.  5  Tyr.  Rep.  172.  3  DowL  Rep.  252. 
S.  C  per  Parke,  B. ;  and  see  Same  r. 
Same,  1  Gale,  9$.  GoodaU  r.  Ray,  4 
DowL  Rep.  76. 1  Har.  &  W.  333.  10  Leg. 
Obs.  508,  9.  S.  C. 

c  Noel  v.  Rich,  1  Gale,  225.  2  Cromp. 
M.  &  R.  360.  5  Tyr.  Rep.  632.  4  DowL 
Rep.  228.  11  Leg.  Obs.  135,  6.  S.  C.  ; 
and  see  Noel  r.  Boyd,  1  Tyr.  &  G.  211. 
4  DowL  Rep.  415.  11  Leg.  Obs.  500, 
501.  S.  C. 

d  1  Chit.  Jun.  on  Bills,  &c.  100.  k.  L  ; 
and  see  Davis  r.  Holding,  1  Mecson  &  W. 
159.   1  Tvr.  &  G.  371.  S.  C. 

•  1  ChiL  Jun.  PL  278.  (54.) ;  but 
see  stat.  59  Geo.   III.  c.  93.    3  &  4 


W.  IV.  c  98.  §  7.  Coanop  tw  Yeate* 
4  Ner.  &  M.  302.  2  Ad.  &  E.  326. 
S.  C.  staL  5  &  6  W.  IV.  c  41. 

f  1  Chit.  Jun.  on  Bills,  &c,  100,  n. 
Boulton  r.  Coghlan,  1  Hodges,  145.  1 
Scott,  5SS.  S.  C  ;  but  see  stat.  5  &  6 
W.  IV.  c.  41. 

*  1  Chit.  Jun.  on  Bills,  &c,  100.  a.*. 
(25.)  1  ChiL  Jun.  PL  270,  71,  2.  (41. 
43.  45.) 

h  1   ChiL   Jun.   PL  258,  9,  60.  (20, 
21,   2.)  Barker  r.   Malcolm,  7  Car.  & 
P.    101  ;   and  see   Cock  o.  CoxweO,  4 
DowL  Rep.  1S7.  2  Cromp.  M.  &  R  291. 
1  Gale,  1 77.  S.  C  where,  in  an  action  oo  t 
bill  of  exchange,  by  an  indorsee  against  tke 
acceptor,  the  defendant  pleaded  that  be  <fi4 
not  accept  the  bill,  the  court  held  that  it 
was  competent  for  him,  under  this  pfe* *> 
gire  in  erideooe  that  since  he  accepted  it, 
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indorsed  over  to  a  third  person  *,  or  lost  by  the  plaintiff b ;  or,  in  an 
action  against  the  drawer  of  a  bill,  or  indorser  of  a  note,  that  the 
defendant  is  discharged  by  the  plaintiff's  having  given  time  to  the 
acceptor,  or  maker e :  and,  in  an  action  by  the  indorsee  of  a  bill  of 
exchange  against  the  acceptor,  the  defendant  may,  it  seems,  plead 
that  the  bill  was  accepted  for  a  debt  from  which  he  was  discharged, 
under  the  insolvent  debtors'  act ;  or  to  induce  the  drawer  not  to 
oppose  the  discharge  of  the  defendant  under  that  act,  of  which  the 
plaintiff,  at  the  time  of  the  indorsement,  had  notice d.  But,  in  an 
action  on  a  bill  of  exchange,  by  indorsee  against  acceptor,  a  plea 
alleging  only  that  the  acceptance  was  obtained  by  fraud,  is  bad  •. 
So,  where  a  plea  stated  the  consideration  of  a  bill  of  exchange  to  be  a 
sale  of  goods  abroad  to  the  defendant,  who  was  an  Englishman,  as 
the  plaintiff  well  knew,  at  a  small  price,  being  less  than  their  real 
value,  for  the  purpose  of  the  defendant's  getting  them  smuggled  into 
England,  but  did  not  shew  any  participation  by  the  plaintiff  in  the 
illegal  purpose  of  the  defendant,  it  was  holden,  on  demurrer,  to  be  a 
bad  plear.  So,  in  an  action  on  a  bill  of  exchange,  a  plea  that  the 
consideration  was  cash  paid  by  the  plaintiffs  as  bankers,  on  drafts 
made  more  than  fifteen  miles  from  their  place  of  business,  ore.  was 
holden  bad,  after  pleading  over ;  it  containing  no  allegation  that  the 
drafts  were  payable  to  bearer,  or  on  demand,  or  that  the  amount  of 
any  of  them  was  forty  shillings  *. 

In  an  action  on  a  bill  of  exchange,  a  plea  that  after  it  became  due,  Other  grounds 
the  defendant  paid  the  amount,  and  that  the  holder  never  sustained  of  defeDce- 
any  damage  by  reason  of  the  non-payment  thereof  at  maturity,  con- 
cluding to  the  country,  was  holden  to  be  bad,  on  special  demurrer  k ; 
and  it  seems  that  such  a  plea  would  not  be  good,  even  if  it  con- 


a  material  alteration  waa  made  in  the  date, 
which  vitiated  the  bill:  If  the  drawer, 
however,  sue  the  acceptor  of  a  bill,  and 
fail,  in  consequence  of  having  altered  it  in 
a  material  part,  he  may  still  recover  upon 
counts  on  the  original  consideration.  At- 
kinson v.  Hawdon,  2  Ad.  &  E.  628. 

*  1  Chit.  Jam.  PL  275.  (46.)  La 
Forest  v.  Langan,  4  DowL  Rep.  642. 

b  1  Out  Jun.  PL  273.  (47.) 

*  Id.  276.  (52.) ;  and  see  Hail  v.  Cole, 
6Ner.  AM.  124. 

4  Warner  w.  Haines,  6  Car.  &  P.  666; 
sad  see  Davis  v.  Holding,  1  Meeson  AW. 
159.  lTyr.  AG.37I.  S.  C. 


•  Bramah  e.  Baker,  (or  Roberts,)  1 
Bing.  N.  R  469.  1  Scott,  85a  1  Hodges, 
66.  3  Dowl.  Rep.  392.  9Leg.Obs.  460. 
S.  C.  Connop  n.  Holmes,  1  Tyr.  &  G. 
85.  4  DowL  Rep.  451.  S.  C. 

f  Pellecat  r.  Angel,  1  Gale,  187.  2 
Cromp.  M.  &  R.  811.  S.  C.    Ante,  924. 

1  Greene  v.  A 11  day,  1  Gale,  218;  and 
see  Anon.  IS  Leg.  Obs.  148.  1  Chit 
Jim.  PL  277.  M'Dowall  v.  Lyster,  2 
Meeson  Sc  W.  52.  Jenkins  v.  Creech,  6 
DowL  Rep.  293.  S.  C. 

h  Chapman  v.  Vanderelde,  1  Har.  &  W. 
685. 
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eluded  with  a  verification,  unless  it  went  on  to  allege  that  the  pay- 
ment was  accepted  in  satisfaction  *.  So,  in  assumpsit  by  the  indorsee 
against  the  indorser  of  a  bill  of  exchange,  it  is  a  bad  plea  to  plead 
that  the  action  was  commenced  before  a  reasonable  time  had  elapsed 
for  the  defendant  to  pay  the  bill,  after  notice  to  him  of  the  non-pay- 
ment; for  the  cause  of  action  accrued  against  the  defendant  im- 
mediately on  his  receiving  the  notice  of  dishonour b.  And,  in  an 
action  against  the  maker  of  a  promissory  note,  payable  at  a  given 
time,  it  is  an  inadmissible  defence  that  there  was  an  agreement,  that 
on  a  certain  event  happening,  no  action  should  be  brought c. 
In  discharge.  The  pleas  in  discharge,  in  actions  on  bills  of  exchange  or  pro- 

missory notes,  are  similar  to  those  which  have  been  already  noticed  in 
other  actions  of  assumpsit d.     And  it  has  been  decided,  that  a  plea  to 
an  action  on  a  bill  of  exchange  for  4$l.  by  an  indorsee  against  the 
acceptor,  that  after  the  bill  became  due,  the  drawer  gave  the  plaintiff 
his  promissory  note  for  44/.  in  full  satisfaction,  and  that  the  plaintiff 
accepted  it  in  satisfaction,  is  a  good  answer  to  the  action*.    So 
where,  to  an  action  on  a  bill  of  exchange  by  an  indorsee  against  the 
acceptor,  the  defendant  pleaded  that  after  it  became  due,  he  gave  to 
the  holders  a  bill  for  a  larger  sum,  and  that  they  accepted  it  in  satis- 
faction of  the  first  bill,  and  afterwards  indorsed  it  to  one  F.  S.  to  whom 
the  money  was  afterwards  paid,  in  satisfaction  of  the  first  bill,  and 
of  all  damages  sustained  by  the  plaintiff  by  reason  of  its  non-pay- 
ment, and  that  the  indorsement  to  the  plaintiff  of  the  first  bill  was 
after  the  second  bill  had  been  given,  but  the  plea  did  not  allege  that 
the  second  bill  was  negotiable,  the  court  held,  on  special  demurrer, 
that  the  plea  was  sufficient f. 
What  may  be  In  covenant   there  is,  properly  speaking,  no  general  issue ;   for 

Mtume$tfac-C  lnough  tne  defendant  may  plead  non  est  factum,  yet  that  only  puts  the 
turn,  or  must  be  deed  in  issue,  and  not  the  breach  of  covenant ;  and  non  infregit  conten- 
XTn  covenant,    tionem  is  a  bad  plea*.      In  this  action,  however,  the  defendant  might 

formerly  have  given  in  evidence,  on  the  plea  of  non  est /actum,  that 

*  Chapman  v.  Vandevelde,  1  Har.  &  W.  f  Lewis  v.  Lyster,  4  DowL  Rep.  S77. 
685.                                                                  1  Tyr.  &  G.  185.   1  Gale,  820.  S.CH 

*>  Siggers  v.  Lewis,  4  Tyr.  Rep.  847.  1  Leg.  Obs.  483.  S.  C. ;  and  see  Goldshede 

Cromp.  M.  &  R.  370.  2  Dowl.Rep.  681.  v.  Cottrell,  2  Meeson  &  W.  20. 
S.  C.  8  Walsingham  v.  Comb,   1  Let.  18S- 

c  Forster  v.  Sibley,  1  Gale,  10.  .  1  Sid.  289.  S.  C.      Pitt  v.  Rassel,  3l*- 

*  Ante,  828.  19.      Hodgson  v.  East  India  Compntf' 
e  Sard  v.  Rhodes,  4  Dowl.  Rep.  743.  8  Durnf.  &  E.  278.      Monk  u.  Noyes.  1 

1  Meeson  &  W.  153.  1  Tyr.  &  G.  298.       Car.   &  P.   265.  ;*r  Abbott,  Ch.J.  * 
12  Leg.  Obs.  212,  13.  S.  C.  (a.)  ;  and  see  Tidd  Prac.  9  Ed.  64* 
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the  deed  declared  on  was  delivered  as  an  escrow*  on  a  condition  not 

performed  ;  or  that  it  was  void  at  common  law  ab  initio,  as  being 

made  by  a    married  woman,  lunatic,  &c. ;    or  that    it   afterwards 

became  void  by  erasure,  alteration,  or  cancelling  * :   But  now,  by  one   By  statutory 

of  the  late  statutory  rules  of  pleading  b,  it  is  declared  that  "  in  co-  ^M^^ 

tenant,  the  plea  of  won  est  factum  shall  operate  as  a  denial  of  the 

execution  of  the  deed,  in  point  of  fact  only ;  and  all  other  defences 

shall  be  specially  pleaded,  including  matters  which  make  the  deed 

absolutely  void,  as  well  as  those  which  make  it  voidable."    In  this 

action,  therefore,  the  defendant  must  specially  controvert  the  deed, 

by  shewing  that  it  is  void  or  voidable,  at  common  law  or  by  statute, 

or  plead  that  he  has  performed  the  covenant,  or  is  legally  excused  from 

its  performance  ;  or,  admitting  the  breach,  that  he  is  discharged  by 

matter  ex  post  facto,  as  a  release,  &c. :     And  a  tender  may  be  pleaded 

in  covenant,  for  the  payment  of  money c.     In  covenant  by  a  patentee, 

brought  to  recover  rent  reserved  in  respect  of  a  licence  to  use  an 

invention,  it  was  doubted  whether  a  plea  merely  alleging  that  the 

invention  was  not  new,  or  that  the  plaintiff  was  not  the  first  inventor, 

without  shewing  that  the  defendant  had  in  consequence  failed  to  have 

the  exclusive  enjoyment  covenanted  for,  was  a  good  plea,  by  analogy 

to  a  plea  of  eviction  d.     And  where  a  licence  to  use  certain  patent 

machines  is  granted  by  indenture,  in  which  it  is  recited  that  the  grantor 

has  invented  the  machines,  and  has  obtained  letters  patent  for  the  sole 

use  of  the  invention,  and  enrolled  the  specification,  parties  and  privies 

to  the  deed  are  estopped  from  pleading  either  that  the  invention  is 

not  a  new  invention,  or  that  the  grantor  was  not  the  first  inventor,  or 

that  no  specification  was  enrolled  e. 

In  actions  of  debt  on  specialty,  the  general  issue  of  non  est  factum  In  d-bt  on 
was  formerly  allowed,  in  all  cases  where  the  deed  was  not  properly  *Pecia"y' 
executed f,   or   varied  from   the    declaration « ;    and   the  defendant 
might  have  given  in  evidence  under  it,  as  on  the  plea  of  non  est  factum 


•  Pott,  858. 

*  R.  I'L  H.  4  W.  IV.  Covenant  and 
Debt,  rrg.  II.  §  1.  5  Barn.  &  Ad.  Append, 
viii.  10  Bing.  470.  2  Cromp.  &  M.  SI. 

e  Johnson  t>.  Clay,  7  Taunt.  486.  1 
Moore,  200.  S.  C;  and  see  Tidd  Prac  9 
Ed.  648.  1  Chit.  PL  428.  And  for  picas 
in  covenant,  see  3  Chit  Fl.  5  Ed.  1001, 
&c.  and  for  replications  thereto,  itl.  1185. 

«  Bowman  v.  Taylor,  4  Nev.  &  M. 
264  2  Ad.  &   E.  278.  S.  C  ;    and  see 


Bowman  v.  Rostron,  4  Nev.  &  M.  652.  2 
Ad.  &  E.  295.  S.  C. 

e  Id. 

'  Hill  th  Manchester  and  Salford  Water 
Works  Company,  2  Nev.  &  M.  573.  5 
Barn.  &  Ad.  866.  S.  C. 

«  Com.  Dig.  tit.  Pleader,  2  W.  18; 
and  see  Morgan  v.  Edwards,  6  Taunt.  394. 
2  Marsh.  96.  S.  C  Hoar  v.  MiU,  4 
Maule  &  S.  470. 


in  covenant  *,  tliat  the  deed  was  delivered  as  an  ewroji' h  to  a  third 
person,  on  a  condition  not  performed  ;  or  that  it  was  void  at  common 
law  ab  initio  c,  as  being  made  by  a  married  woman  d,  lunatic  e,  &c.  or 
that  it  became  void  after  it  was  made,  and  before  the  commen cement 
of  the   action  f,  by  erasure,  alieration,  cancelling,  &c. ;   or   that  a  bail 

.  bond  was  taken  after  the  return  day  of  the  writ,  conditioned  for  the 
defendant's  appearance  on  the  return  day  *  :  But  llie  defendant  could 
not  have  given  in  evidence,  under  the  general  issue  of  non  est  factum 
in  debt  on  specialty,  that  the  deed  was  voidable  by  infancy  h,  duress', 
per  minus1,  &c.  or  that  it  was  void  by  act  of  parliament  k,  as  by  the 
statutes  of  usury'  or  gaming,  or  the  annuity  act  m,  &c.     So,  where  a 

.  party  who  had  executed  a  bond,  was  at  the  time  competent  to  execute 
it,  he  could  not,  under  the  plea  of  non  est  factum,  shew  that  he  was  mis- 


■  Ante,  3M,  7. 

»  8  Hoi.  Abr.  663.  jit.  B.     Twyford  V. 

Berasr.1,  T.  Raym.  197.     Bushell  «.  Pa.. 

more,  0  Mod.  817.  Stoytes  V.  Pearson,  * 

'..    Esp.    Hep.  855.   per   Ld.  Elfcn4urouf;A, 

Cb.J. 

'  Whelpdilc'i  cue,  6  Co.  119;  and  Me 
Collin,  v.  Blaniem,  S  Wilt  3*1.  3*7 ;  but 
see  Harmer  e.  Wright,  (or  Kowe,)  8 
Stork..  St  Pri.  85.  ti  Maule  &  S.  1*6.  8 
Chit.  R,  33*.  S.  C. ;  md  b  !  Stark. 
Nu  Pri.  86,  in  nods.  Wilaoa  v.  Wool- 
ftye*,  S  Maule  &  S.  9*1.  Edward*  o. 
Brown,  1  Cromp.  &  J.  307,  1  Tyr.  Rep. 
188.  S,  C.  and  the  authorities  there  re. 
fared  to. 

■  Lambert  u.  Atkina,  8  Csmpb.  878. 
per  Ld.  EUenbonmgn,  Ch.  J. 

*  Tatea  v.  Boen,  8  Str.  1104;  bat  tee 
Thompton  v.  Leach,  8  Salt.  675  ;  and  see 
Brown  v.  Jndrell,  S  Car.  &  P.  SO.  I 
Moody  4  M.  105.  S.  C. 

<  Whelpdale's  ca*e,  5  Co.  1 19.  4. ;  Man- 
wood  ».  Harris,  Sav.  71.  semi,  omfra. 

1  Thompaon  v.  Rock,  4  Maule  &  S. 
338 ;  and  see  Samuel  v.  Erans,  S  Dumf. 
&  E.  560. 

»  The  contract  of  in  infant  seems  in 
general  to  be  mid;  though,  in  the  case  of 
a  bond,  4c.  hia  infancy  muit  be  pleaded  lo 
amid  it,  Whelpdales  esse,  SCo.  119  a. 
tiilii.  Debt.  *37.      Thompson  a.  Leach,  8 


quently  ii 


Sulk.  675.  1  Ld.  Raym.  315.  S.  C. ;  but 
we  Darby  B.  Boucher,  1  Satk.  879.  where 
Trtby,  Ch.  J.  said,  that  a  promise  of  an 
infant  is  absolutely  void  ;  but  a  bond  tales 
effect  by  waling  and  delivery,  and  conw- 
iberale  act,  and  therc- 
mly  voidable;  and  see  Zouch  d. 
Abbot  v.  Parson*,  fl  Bur.  179*.  1805. 
Lawes  on  Pleading,  fitW.  Gibbt  p.  Mer- 
rill, 3  Taunt.  SCI7.  Baylii  c.  Dinelry,  3 
Maule  &  S.  *77.  Ingledcw  r.  Douglu,  t 
SUTk.Ni.Pri.se,  Godfrey*  Wade, « 
Moore,  188.  Belton  e.  Hodge*,  9  Brag. 
866.  Gillow  b.  Lillie,  1  Bing.  N.  B. 
695.  1  Scott,  597.  1  Hodge*.  ISO.  S.  C 
See  alao  the  atatute  9  Geo.  IV,  c.  1*.  J  i. 
by  which  "  do  action  shall  be  a 

"  promise  made  after  roll  age,  to  pay  aaj 
*  debt  contracted  during  infancy,  or  ipoa 
"  any  ratification  after  full  age,  of  **y 
"  promise  or  simple  contract  made  awdaj 
"  infancy,  unless  such  promise  or  iitiw* 
■  don  shall  be  made  by  some  vritwf 
"  tigned  by  the  party  to  be  charged  the* 

«  with." 

>  8  IniL*8K,  3. 

*  WhetpdaJe'ecaw,  5  Co.  US.  a, 

1  Ld.  Bernard  v.  Saul  1  Str.  *S>e. 

"  MesUyer  b.  Bigg*,  I  Crump.  *t  * 
R.  1 10.  *  Tyr.  Bap.  iflfi.  8  Dot*.  Hf 
696.  S.C. 
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led  as  to  the  legal  effect  of  the  bond  *  :  In  these  cases,  therefore,  the 
defendant  must  have  pleaded  specially  b.  And  by  a  late  statutory  rule  of  By  statutory 
pleading  c,  it  is  declared  that  "  in  debt  on  specialty,  the  plea  of  non  est  glons  thereon." 
factum  shall  operate  as  a  denial  of  the  execution  of  the  deed,  in  point  of 
fact  only ;  and  all  other  defences  shall  be  specially  pleaded,  including 
matters  which  make  the  deed  absolutely  void,  as  well  as  those  which  make 
it  voidable."    In  this  action  therefore,  the  defendant  must  still  plead,  as 
previously  to  the  above  rule,  payment  at  or  after  the  day,  performance 
of  the  condition  of  the  bond,  or  any  matter  in  excuse  of  performance, 
as  non  damnificaius  to  a  bond  of  indemnity,  no  award  to  an  arbitra- 
tion bond,  or,  to  a  bail  bond,  no  process  to  arrest  the  defendant41,  &c. 
but  the  arrest  cannot  be  traversed  e ;  and  a  plea  to  a  declaration  on  a 
bail  bond,  that  no  proper  affidavit  of  the  debt  was  filed,  is  bad  f.    The      H 
defendant  must  also  plead  specially  in  discharge  of  the  action,  a  ten- 
der, or  set  off. 

In  debt  on  simple  contract,  nil  debet  was  formerly  a  good  plea,  or,  What  might 
in  actions  by  executors  or  administrators,  non  detinet,  in  all  cases  £™aer!y  navc 

J  #<  *  '  been  given  in 

where  nothing  was  due  to  the  plaintiff,  at  the  time  of  commencing  the  evidence  on  nil 
action  ' ;  and  under  this  plea,  the  defendant  might  not  only  have  put  have  been  sped. 
the  plaintiff  upon  shewing  the  existence  of  a  legal  contract,  but  he  a11^  p,ea(|ed\  in 

debt  on  simple 

might  have  given  in  evidence  the  performance  of  it,  or  any  matter  in  contract 
excuse  of  performance.  He  might  also  have  given  in  evidence  under 
this  plea,  a  release,  or  other  matter  in  discharge  of  the  action  h.  And 
it  was  even  holden,  that  as  the  plea  was  in  the  present  tense,  the  sta- 
tute of  limitations  might  have  been  given  in  evidence  under  it1.  But 
nil  habuit  in  tenementis  was  no  plea  in  an  action  of  debt  for  use  and 
occupation  k  :  and  in  debt  for  rent,  upon  an  indenture  of  lease,  if  the 


*  Edwards  v.  Brown,  1  Cromp.  &  J. 
807.  1  Tyr.  Rep.  182.  S.  C. ;  and  see 
Cranbrook  v.  Dadd,  5  Car.  &  P.  402.  per 

»  Udd  Prac.  9  Ed.  650.  1  Chit  PL 
424. 

•R.P1H.4W.  IV.  Covenant  and 
Debt,  reg.  IL  §  1.  6  Barn.  &  Ad.  Ap- 
pend, viii.  10  Bing.  470.  2  Cromp.  &  M. 
21. 

d  Saxby  v,  Kirkus,  Say.  Rep.  1 16 ;  and 
see  Tidd  Prac  9  Ed.  651.  White  v. 
Ansdell,  1  Meeson  &  W.  848.  1  Tyr.  & 
G.  785.  S.  C. 

*  Watkina  v.  Parry,  1  Str.  444.  Fort 
864.  S.  C.  Taylor  p.  Clow,  1  Barn.  & 
Ad.  223.   Call  p.  Thelwell,  3  DowL  Rep. 


448.  9  Leg.  Obs.  896.  S.  C. 

f  Hume  t>.  Liversidge,  1  Cromp.  &  M. 
882.  8  Tyr.  Rep.  257.  1  DowL  Rep.  660. 
S.  C.  Knowles  (or  Snow)  v.  Stevens,  1 
Cromp.  M.  &  R.  26.  2  DowL  Rep.  664. 
4  Tyr.  Rep.  1016.  S.  C 

1  Com.  Dig.  tit  Pleader,  2  W.  17. 

h  Anon.  5  Mod.  18.  Paramore  {or 
Paramour)  v.  Johnson,  1  Ld.  Raym.  566. 
12  Mod.  876.  S.  C.;  but  see  Gilb.  C.P. 
63.  Gilb.  Debt,  484.  443.  semb.  contra. 

1  Draper  v.  Glassop,  1  Ld.  Raym.  153. 
Lee  v.  Clarke,  2  East,  336.  per  Lawrence, 
J. 

k  Curtis  v.  Spitty,  1  Bing.  N.  R.  J  5.  4 
Moore  &  S.  554.  S.  C. 
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When  specialty 
was  induce- 
ment to,  or 
foundation  of 
action. 


Plea  of  nil  cfcfet 
abolished,  by 
statutory  rules. 


defendant  pleaded  nil  debet,  he  could  not  have  given  in  evidence  thai 
the  plaintiff  had  nothing  in  the  tenements;  because,  if  he  had 
pleaded  that  specially,  the  plaintiff  might  have  replied  the  indenture, 
and  estopped  him  *.  In  this  action  also,  as  in  assumpsit,  a  tender  must 
have  been  specially  pleaded  b. 

When  a  specialty  was  but  inducement  to  the  action,  and  matter  of 
met  the  foundation  of  it,  there  nil  debet  was  a  good  plea ;  aa  in  debt 
for  rent  by  indenture ;  for  the  plaintiff  need  not  have  set  oat  the 
indenture c.  So,  in  debt  for  an  escape d,  or  on  a  devastavit  against 
an  executor  *,  the  judgment  was  but  inducement,  the  escape  and  devas- 
tavit being  the  foundation  of  the  action.  But  when  the  deed  was  the 
foundation,  and  the  fact  but  inducement,  there  nil  debet  was  no  plea ; 
as  in  debt  for  a  penalty  on  articles  of  agreement f,  or  on  a  bail  bond  *, 
&c  In  the  latter  action,  however,  if  the  defendant  pleaded  nil  debet, 
and  the  plaintiff  did  not  demur,  but  took  issue  thereon,  it  let  the 
defendant  into  any  defence  he  might  have  had  on  the  merits  k.  In 
debt  for  rent  on  &  parol  lease,  die  defendant  was  allowed  to  plead  mm 
dknisit l ;  but  he  could  not  plead  this  plea,  in  debt  for  rent  on  an 
indenture  k ;  and  riens  en  arrere  was  said  not  to  be  a  good  plea,  with- 
out concluding  et  issint  nil  debet  K 

The  plea  of  nil  debet  was  abolished,  and  another  plea  substituted  ■ 
lieu  thereof,  by  the  late  statutory  rules  of  pleading111;  which  declare 
that "  the  plea  of  nil  debet  shall  not  be  allowed  in  any  action  ;"  and  that 
"  in  actions  of  debt  on  simple  contract,  other  than  on  bills  of  exchange 
and  promissory  notes,  the  defendant  may  plead  that  he  never  was 
indebted,  in  manner  and  form  as  in  the  declaration  alleged ;  and 
such  plea  shall  have  the  same  operation  as  the  plea  of  nan  assumpsit 
in  indebitatus  assumpsit :  and  all  matters  in  confession  and  avoidance 


*  Trevivan  v.  Lawrence,  1  Salk.  277; 
and  see  Partington  v.  Woodcock,  1  Har. 
&  W.  262.    Tidd  Prac.  9.  Ed.  649. 

b  Tidd  Prac.  9  Ed.  648,  9.  1  Chit. 
PL  422. 

c  Gilb.  C  P.  61,  2.     Wilson  v.  , 

Hardr.  832.  Warren  v.  Consett,  2  Ld. 
Raym.  1501,  2,  3.  Atty  v.  Parish,  1  New 
Rep.  C.  P.  105.  109.  Jones  v.  Pope,  1 
Wms.  Saund.  5  Ed.  38.  (3.)  Dean  & 
Chapter  of  Windsor  v.  Gover,  2  Wms. 
Saund.  297.  (1.) 

d  Waites  v.  Briggs,  2  Salk.  565. 

e  Wheatley  v.  Lane,  1  Wins.  Saund.  5 
Ed.  219.     Aby  v.  Buxton,  Carth.  2. 

f  Warren   v.    Consett,   2   Ld.   Raym. 


1500.  2  Str.  778.  1  Barnard.  K.  B.  15.  8 
Mod.  106.  323.  382.  S.  C 

8  Id.  Mills  v.  Bond,  Fort.  368.  May- 
hew  v.  Mayhew,  UL  367.  Hart  *.  Weston, 
5  Bur.  2586. 

b  Rawlins  v.  Danrers,  5  Esp.  Rep.  3& 
jwr  Ld.  EUenborough,  Ch.  J. ;  and  ** 
Tidd  Prac.  9  Ed.  649,  60. 

1  Gilb.  Debt,  438. 

k  Id.  436. 

1  Id.  440.  cites  Bro.  Dettt,  US.  Anoo. 
Keilw.  153. 

ra  R.  PL  H.  4  W.  IV.  Covenant  ind 
Debt,  reg.  II.  §  2,  3.  5  Barn.  &  Ad.  Ap- 
pend, viii.  10  Bing.  470.  2  CromjK  &  & 
22.  Ante,  338. 
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shall  be  pleaded  specially,  as  therein  directed  in  actions  of  assumpsit" 
In  other  actions  of  debt,  in  which  the  plea  of  nil  debet  has  been  hitherto 
allowed,  including  those  on  bills  of  exchange  and  promissory  notes, 
it  is  declared  by  another  statutory  rule  *,  that  "  the  defendant  shall 
deny  specifically  some  particular  matter  of  fact  alleged  in  the  de- 
claration, or  plead  specially  in  confession  and  avoidance." 

The  form  of  plea  to  an  action  of  debt,  prescribed  by  the  above  rules,  Decision*  there- 
must  be  adhered  to  in  terms :  and  therefore,  a  plea  that  the  defendant  on* 
"  never  did  owe"  was  holden  to  be  bad  on  special  demurrer ;  the  form 
being  that  he  "  never  was  indebted.9' b   In  an  action  of  debt  for  goods  In  action  of 
sold  and  delivered,  if  the  defence  be  that  the  goods  were  sold  on  a  ^14'^  §©.  * 
credit  which  had  not  expired  at  the  time  of  bringing  the  action,  this,  it  Kvered. 
has  been  holden  in  the  King's  Bench,  must  be  specially  pleaded0: 
but  from  subsequent  decisions  it  seems,  that  this  ground  of  defence 
may  be  given  in  evidence  on  the  plea  of  nunquam  indebitatus6. 
And  in  an  action  of  debt,  a  plea  that  parcel  of  the  money  claimed 
was  the  residue  of  a  sum  agreed  to  be  paid  for  a  boat,  warranted 
sound  and.  fit  for  use,  but    which    was  afterwards  found  to  be 
of  no  greater  value  than  the  amount  paid  at  the  time  of  sale,  was 
holden  to  be  bad  on  demurrer,  as  amounting  to  the  general  issue  *. 
In  an  action  of  debt  for  work  and  labour,  on  an  implied  contract,  Work  and  li- 
the defendant,  on  the  plea  that  he  never  was  indebted,  may  go'  into  bour* 
evidence  to  prove  that  the  work  was  done  under  such  circumstances 
as  shew  that  'there  was  no  implied  contract  to  pay  any  thing f ;  but 
upon  this  plea,  the  defendant  cannot  go  into  evidence  of  misconduct, 
except  such  as  goes  to  shew  that  there  was  no  implied  contract  to 
pay  f.     And  in  an  action  of  debt,  brought  by  two  of  three  Syndics  of 
a  French  bankrupt,  it  was  doubted,  whether  the  objection  to  the  non- 
joinder of  the  third  Syndic,  if  available,  could  be  taken  on  the  plea  of 
nil  debet*. 

•  R.  PL  H.  4  W.  IV.  Covenant  and  55S.  5  Tyr.  Rep.  535.  4  DowL  Rep.  468. 

Debt,  reg.  IL  $  4.  5  Barn.  &  Ad.  Append.  S.  C.    Jones  t>.  Nanney,  1  Meeson  &  W. 

vin.  JOBing.470.  *  Cromp.  &M.  22,  S36.  1  Tyr.  &  G.  688.  5  DowL  Rep. 

»  Smedfey  v.  Joyce,  1  Tyr.  &  G.  84.  90.  S.  C  per  Parke,  B. ;  and  tee  Rose. 

3  Cramp.  M.  &  R.  721.    1  Gale,  857.  4  Law  Tracts,  2),  8.    Ante,  9A5. 

DowL  Rep.  421.   11  Leg.  Obs.  484.  S.  C.  *  Dicken  v.  Neale,  5  DowL  Rep.  176. 

e  Edmonds  v.  Harris,  6  Car.  &  P.  647.  1  Meeson  &  W.  566.  S.  C. 

4Nev.&M.  182.  2  Ad.  &E.  414.  8.  C  *  Cooper  v.  Whitehouse,  6  Car.  &  P. 

1  Chit.  Jwu  PL  204.  291.  878,  9;  and  545.  per  Aiderton,  B. ;  and  see  Cousins 

see  Rose  Law  Tracts,  21, 2.  v.  Paddon,  2  Cromp.   M.  &  R.  658.    5 

'  Taylor  v.  Hillary,  1  Cromp.  M.  &R.  Tyr.  Rep.  585.  4  DowL  Rep.  488.  S.  C. 

741.  5  Tyr.  Rep.  873. 8  DowL  Rep.  46 1 .  Ante,  344,  6.  846. 

1  Gale,  23.   9  Leg.  Obs.  494.  S.  C.  per  «  AJivon  v.  Furnmd,  1  Cromp.  M.  & 

Park*,  B.  Knapp  0.  Harden,  1  Gale,  47.  R.  277.  4  Tyr.  Rep.  751.  S.  C. 
«.  Paddon,  2  Cromp.  M.  &  R. 
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Pleas  in  actions, 
to  which  sta- 
tutory rules  do 
not  apply. 


In  account. 


It  has  been  already  observed  *,  that  the  late  statutory  rules  of  plead- 
ing do  not  contain  any  particular  directions  as  to  the  mode  of  pleading 
in  the  actions  of  account,  annuity,  debt  or  scire  facias  on  matters  of 
record,  as  judgments  or  recognizances,  or  debt  on  penal  statutes ; 
though  these  actions  are  subject  to  the  general  rules  and  regulations 
applicable  to  all  pleadings :  and  therefore,  it  may  not  be  improper, 
in  this  place,  to  take  a  view  of  the  pleas  in  these  actions* 

In  an  action  of  account,  there  is  no  general  issue  b ;  and  the  pleas  are 
in  bar  of  the  action,  or  before  auditors.    The  defendant  may  plead  in 
bar  of  the  action,  that  he  never  was  guardian0,  bailiff \  or  receiver9, 
or  his  infancy  f,  or  that  he  hath  fully  accounted  to  the  plaintiff*,  or 
before  auditors  * ;   or,  if  he  be  charged  as  receiver,  that  the  plaintiff 
gave  him  the  money  b,  or  assigned  it  for  satisfaction  of  his  debth,  or 
that  it  was  delivered  to  him  for  a  particular  purpose  which  he  hat 
performed  h ;  or  he  may  plead,  in  his  discharge,  a  release  from  the 
plaintiff  of  all  actions1,  an  arbitrament k,  or  the  statute  of  limitations1. 
But,  generally  speaking,  a  plea  in  account  is  not  good,  which  admits 
the  defendant  to  have  been  once  chargeable,  though  it  goes  in  dis- 
charge, for  that  shall  be  pleaded  before  auditors m,  as  a  gift  after 
receipt  without  deed  m,  &c. :  and  money  could  not,  it  seems,  be  paid 
into  court  in  this  action  n.    The  defendant  may  plead  in  account  before 
auditors,  that  he  has  paid  the  money  to  the  plaintiff,  or  his  order0,  or 
expended  it  for  his  maintenance  °,  or  accounted  for  it  to  the  plaintiff 
himself0.    So,  it  is  a  good  plea  before  auditors,  that  the  defendant  lost 
the  thing  by  inevitable  accident p,  or  that  he  was  robbed  of  it  without 
his  default  p  ;  or  that  the  goods,  in  a  tempest,  were  cast  into  the  sea, 
for  preservation  of  the  ship  p  ;  or  that  the  ship  was  seized  by  the 
king's  enemies,  and  he  paid  so  much  for  the  redemption  of  it  9 ;  or  that 
he  put  them  into  a  warehouse,  from  whence  they  were  taken  by  an 
enemy r.     But  the  defendant  is  not  allowed  to  plead  before  auditors, 


•  Ante,  387. 

b  1  Chit.  PL  429. 

e  Com.  Dig.  tit.  Accompt,  E.  8.  Rast. 
21. 

d  Com.  Dig.  tit.  Accompt,  E.  4.  Co. 
Ent  46.  3  Chit.  PL  1298,  9. 

e  Com.  Dig.  tit.  Accompt,  E.  5.  Rast 
19.  Lutw.47.  1  Mod.  Ent  51.  1  Morg. 
Mod.  PI.  49. 

*  1  RoL  Abr.  J  22.  L  50. 

1  Com.  Dig.  tit  Accompt,  E.  4,  5. 
Rast  17.  20.  Lutw.  58.  3  Chit  PL  1299, 
1300. 

b  Com.  Dig.  tit.  Accompt,  E.  5. 


1  1  Rol.  Abr.  123.  1  Sel.  NL  Pri  5 
Ed.  4. 

k  Com.  Dig.  tit  Accompt,  E.  5.  Tay- 
lor v.  Page,  Cro.  Car.  116.  Lutw.  52. 

1  Vid.  Ent  76.  3  Wils.  74. 

m  Com.  Dig.  tit  Accompt,  E.6;  «nd 
see  Bac.  Abr.  tit  Account,  E.  Godfrey  * 
Saunders,  3  Wils.  73.  94. 

n  Bui.  NL  PrL  128 ;  and  see  1  Out. 
PL  429,  SO.   1  Sel.  NL  Pri.  5  Ed.  i,  5. 

0  Com.Dig.tiLffcnfcr.F.ll.Lutv.N- 

p  Co.  Lit  89. 

q   1  Rol.  Abr.  124. 

r  Goswill  v.  Dunklev,  2  Str.  680. 
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a  matter  which  goes  in  bar  of  the  account  *,  though  he  omitted  to 
plead  it  in  bar  * ;  or  any  thing  contrary  to  what  was  pleaded  in  bar, 
and  found  by  verdict*. 

To  a  declaration  in  annuity,  the  defendant  may  plead  rieru  en  arrere  b,  In  annuity. 
or  non  concessit c  ;  or,  if  the  declaration  be  founded  upon  a  prescription, 
he  may  traverse  the  prescription,  or  deny  it  directly  d  :  but  it  is  no 
plea  that  nothing  passed  by  the  deed,  for  perhaps  the  annuity  was 
not  m  esse  before e.  So,  the  defendant  may  plead  a  release  of  all 
personal  actions  in  bar  of  an  annuity  f,  or  that  the  rent  was  levied  by 
distress  &,  or  that  the  defendant  enfeoffed  the  plaintiff  of  the  land 
charged  with  the  rent h,  &c. 

In  debt  or  scire  facias  on  a  judgment  or  recognizance,  the  general  In  debt  on  re- 
issue is  mil  tiel  record l ;  which  may  be  properly  pleaded,  where  there  is  °° 
either  no  record  at  all,  or  one  different  from  that  which  the  plaintiff 
has  declared  on  k.  But  as  this  plea  only  goes  to  the  existence  of  the 
record,  the  defendant  must  plead  payment,  or  any  matter  in  discharge 
of  the  action :  and  if  an  action  of  debt  be  brought  here,  on  a  judgment 
in  Ireland,  the  plea  of  nul  tiel  record  must  conclude  to  the  country l. 
It  should  also  be  observed,  that  a  defendant  cannot  plead  any  matter 
to  a  scire  facias  upon  a  judgment,  which  he  might  have  pleaded  to 
the  original  action m :  and  therefore  where,  to  a  scire  facias  on  a 
judgment,  the  defendant  pleaded  the  bankruptcy  of  the  plaintiff,  but  it 
did  not  distinctly  and  affirmatively  appear  that  the  bankruptcy  had 
occurred  after  the  judgment  in  the  original  action,  the  plea  was  holden 
to  be  bad,  on  special  demurrer  m. 

In  an  action  of  debt  on  a  penal  statute,  the  plea  of  nil  debet  having'  In  debt  on 
been  abolished0,  there  is  no  longer  any  general  issue,  or  plea  in  pena  3tatue* 
denial  of  the  whole  cause  of  action,  unless  it  should  be  held  that  the 


*  Com.  Dig.  tit  AccomjH,  F.  1 1.  Bac. 
Abr.  tit  Account,  F.  Godfrey  v.  Saun- 
ders, S  Wils.  73.  94. 

*  Winch.  Ent  10. 
«  Id.  11. 

d  Co.  Ent  40.  a. 

*  Steward's  case,  2  Leon.  13. 

'  Co.  Lit  285.  Bodvell  v.  Bodvell, 
W.  Jon.  214. 

*  Co.  Ent  49.  6. 

*  Com.  Dig.  tit  Annuity,  F. 
1  Ante,  323. 

*  GUb.  Debt,  444.  Marsh  v.  Cutler,  3 
Mod.  41. 

1  Collins  v.  Ld.  Mathew,  5  East,  473. 


2  Smith  R.  25.  S.C.;  and  see  Glynn  o. 
Thorpe,  1  Barn.  &  Aid.  153.  Parkins  t>. 
Stewart,  9  Price,  3.  Dyson  v.  Wood,  3 
Barn.  &  C.  449.  5  Dowl.  &  R.  295.  S.  C. 
Harris  v.  Saunders,  4  Barn.  &  C.  41 1.  6 
Dowl.  &  R.  471.  S.  C.  Guinness  v.  Car- 
roll, 1  Barn.  &  Ad.  459.  461.  Tidd 
Prac.  9  Ed.  651.  1  Chit.  PI.  426. 

m  Bayliss  v.  Hayward,  5  Nev.  &  M. 
613.  1  Har.  &  W.  609.  S.  C. ;  and  quere, 
whether  it  would  be  good  on  general  de- 
murrer? Id.  ib.  and  see  Tidd  Prac.  9 
Ed.  1130. 

'  Ante,  360. 
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What  may  be 
given  in  eri- 
denceby  defend- 
ant on  general 
issue,  or  roust  be 
specially  plead- 
ed, in  actions  for 
wrongs. 
In  detinue. 


By  statutory 
rule,  and  deci- 
sions thereon. 


plea  of  not  guilty  is  a  good  plea  in  such  an  action,  which  rather  seems 
to  be  the  case  *.  In  debt  qui  tarn,  the  defendant  was  not  formerly 
allowed  to  give  in  evidence,  on  the  plea  of  nil  debet,  a  recovery  against 
him  by  another  person  for  the  same  forfeiture;  for  if  it  had  been 
pleaded,  the  plaintiff  would  have  been  at  liberty  to  reply  nul  tiel 
record,  or  that  it  was  a  recovery  by  fraud  to  defeat  a  real  prosecutor, 
which  he  might  not  be  prepared  to  shew  upon  nil  debet  \ 

It  will  next  be  proper  to  consider  what  might  have  been  formerly, 
and  may  now  be  given  in  evidence  by  the  defendant,  on  the  general 
issue  or  common  plea  in  denial,  or  must  be  specially  pleaded,  in  actions 
for  wrongs*  These  actions  are  detinue,  case,  replevin,  and  trespass 
vi  et  armis. 

In  detinue,  the  defendant  might  formerly  have  given  in  evidence, 
.  under  the  general  issue  of  non  detinet,  his  property  in  the  goods,  or  a 
gift  of  them  from  the  plaintiff;  for  that  proved  he  detained  not  the 
plaintiff's  goods  c :  But  now,  by  a  late  statutory  rule  of  pleading  d,  "  the 
plea  of  non  detinet  shall  operate  as  a  denial  of  the  detention  of  the 
goods  by  the  defendant,  but  not  of  the  plaintiffs  property  therein ; 
and  no  other  defence  than  such  denial,  shall  be  admissible  under  that 
plea."     In  this  action,  therefore,  the  defendant  must,  under  the  above 
rule,  specially  deny  the  plaintiff's  property  in  the  goods,  when  necessary 
for  his  defence ;  or  he  may  plead  a  gift  of  them  from  the  plaintiff,  or 
some  other  matter  of  fact  to  prove  that  the  defendant  is  entitled  to 
the  possession  of  them ;  as  that  they  were  pawned  to  him  for  money 
which  still  remains  unpaid  e,  or  that  he  has  a  lien  thereon  f ;  or,  if  the 
action  be  founded  upon  a  bailment,  that  they  were  delivered  over  to 
the  person  for  whose  use  they  were  bailed  *.     In  an  action  of  detinue 
against  an  attorney,  for  not  delivering  up  papers  to  his  client  after 
his  bill  has  been  paid,  if  the  defendant  plead  non  detinet,  the  plaintiff 
must  prove  that  the  papers  were  in  the  defendant's  possession;  but 
evidence  that  they  were  produced  by  his  agent  before  the  master,  on 
the  taxation  of  his  bill,  is  sufficient  proof  of  his  possession  h.    And  as 


•  Coppin  v.  Carter,  1  Durnf.  &  E.  492; 
and  see  Com.  Dig.  tit.  Pleader,  2  S.  11. 
]  7.  Bac.  Abr.  tit.  Pleas  and  Pleading,  J.  1 
Chit.  PL  5  Ed.  428.  522.  Tidd  Prac.  9 
Ed.  649. 

b  Bredon  v.  Hannan,  1  Str.  701,  2.  ;xr 
Eyre,  Ch.  J. 

e  Co.  Lit.  283  ;  and  see  ante,  338. 

d  R.  1  1.11.  t  WAV.  Detinue, reg.  III. 
5  Barn.  &   Ad.   Append,  ix.    10   Biii^. 


470.  2  Cromp.  &  M.22. 

e  Co  Lit.  283. 

f  Alexander  v.  MeGowan,  Sit  afttf  M. 
T.  3  Geo.  IV./*t  AbboU,  Ch.  J. 

f  Com.  Dig.  tit.  Pleader,  2  X.  6;  and 
see  1  Chit.  PL  114.  430.  Tidd  Pmc.  9 
Ed.  652.     Ante,  329. 

h  Anderson  t>.  Passman,  7  Car.  &  F- 
193. 
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the  gist  of  the  action  of  detinue  is  the  detainer,  the  bailment  in  the 
declaration  is  in  general  immaterial :  therefore,  the  defendant  may  set 
up  in  his  plea,  a  bailment  different  from  that  stated  in  the  declaration ; 
and  the  plaintiff,  without  traversing  it,  may  shew  that  the  detainer 
is  wrongful  notwithstanding,  without  being  guilty  of  a  departure  •. 

In  actions  on  the  case,  the  defendant,  upon  the  plea  of  not  guilty,  in  cast. 
might  formerly  not  only  have  put  the  plaintiff  upon  proof  of  the 
whole  charge  contained  in  the  declaration,  but  might  have  offered 
any  matter  in  excuse  or  justification  of  it b  ;  or  he  might  have  set  up 
a  former  recovery,  release,  or  satisfaction c :  For  an  action  on  the 
case  was  considered  as  founded  upon  the  mere  justice  and  conscience 
of  the  plaintiff's  case,  and  in  the  nature  of  a  bill  in  equity,  and  in 
effect  was  so ;  and  therefore  such  a  former  recovery,  release,  or 
satisfaction,  need  not  have  been  pleaded,  but  might  have  been  given 
in  evidence  under  the  general  issue;  since  whatever  would  in 
equity  and  conscience,  according  to  the  circumstances  of  the  case, 
bar  the  plaintiff's  recovery,  might  in  this  action  have  been  given  in 
evidence  by  the  defendant,  because  the  plaintiff  must  recover  upon 
the  justice  and  conscience  of  his  case,  and  upon  that  onlyd :  But  by  By  statutory 
a  late  statutory  rule  of  pleading  e,  it  is  declared  that  "  in  actions  on  ' 
the  case,  the  plea  of  not  guilty  shall  operate  as  a  denial  only  of  the 
breach  of  duty,  or  wrongful  act,  alleged  to  have  been  committed  by 
the  defendant,  and  not  of  the  facts  stated  in  the  inducement ;  and 
no  other  defence  than  such  denial  shall  be  admissible  under  that 
plea :  all  other  pleas  in  denial  shall  take  issue  on  some  particular 
matter  of  feet  alleged  in  the  declaration,  and  all  matters  in  confession 
and  avoidance  shall  be  pleaded  specially,  as  in  actions  of  assumpsit."  f 

In  an  action  on  the  case  for  an  injury  to  real  property  corporeal,  by  For  nuisances, 
nuisances  to  houses,  lands,  water-courses,  &c.  to  the' prejudice  of  the  rights' of  wayf 
plaintiff's  possession  or  reversion,  or  to  real  property  incorporeal,  by  &°. 
obstructing  rights  of  way,  &c.  it  was  formerly  incumbent  on  the 
plaintiff  to  prove,  on  the  general  issue,  all  the  facts  stated  in  the  in- 
ducement to  the  declaration,  as  well  as  the  wrongful  act  complained  of, 
and  the  consequential  damages  arising  therefrom ;  and  the  defendant 

•  GledsUne  (or  Gledstone)  v.  Hewitt,      Rep.  388.  S.C. 

1  Tyr.  Rep.  445.    1  Cromp.  &  J.  566.  d  Id.  ib.  Tidd  Prac.  9  Ed.  651.  1  Chit. 

1  Price,  N.  R.  71.  S.  C.  Pi.  438. 

*  Regina v.  Tutchin,  2  Mod.  276,  7.  'R.PLH.4  W. IV,  Case,  reg.  IV.  § 
Newton  v.  Creawick,  8  Mod.  166.  Anon.  1.  5  Barn.  &  Ad.  Append,  ix.  10  Bing. 
Com.  Rep.  278.      Barber  v.  Dixon,   1  470,  71.  2  Cromp.  &  M.  22, 8. 

Will.  44.    Brown  v.Beat,  id.  176.  f  Id.  §  2.  5  Barn.  &  Ad.  Append,  ix. 

'  Bird  o.  Randall,  3  Bur.  1353.  1  Blac        10  Bing.  471.  2  Cromp.  &  M.  23. 
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was  allowed  to  give  the  whole  of  his  case  in  evidence  under  the 
By  statutory  general  issue.  But,  by  a  late  statutory  rule  of  pleading  *  it  is  declared 
rule'  that  "  in  an  action  on  the  case  for  a  nuisance  to  the  occupation  of  a 

house,  by  carrying  on  an  offensive  trade,  the  plea  of  not  guilty  will 
operate  as  a  denial  only  that  the  defendant  carried  on  the  alleged 
trade  in  such  a  way  as  to  be  a  nuisance  to  the  occupation  of  the 
house,  and  will  not  operate  as  a  denial  of  the  plaintiff's  occupation  of 
the  house ;  and  in  an  action  on  the  case  for  obstructing  a  right  of  way, 
such  plea  will  operate  as  a  denial  of  the  obstruction  only,  and  not 
Decisions  there-  of  the  plaintiff's  right  of  way."    In  an  action  for  a  nuisance  however, 

where  the  defendant  pleads  not  guilty,  the  plaintiff  must  still,  notwith- 
standing the  above  rule,  not  only  prove  the  existence  of  the  nuisance, 
but  that  the  defendant  was  the  person  who  caused  itb.     But  since 
the  above  rule,  the  plea  of  not  guilty  to  a  declaration  in  case,  for  the 
wrongful  diversion  of  water  from  the  plaintiff's  mill,  puts  in  issue  the 
mere  fact  of  the  diversion,  and  not  its  wrongful  character  c :  Therefore, 
where  the  fact  of  the  diversion  was  proved,  but  the  plaintiff  failed  to 
shew  his  right  to  the  water,  the  court  ordered  the  verdict,  which  had  been 
entered  for  the  defendant  on  the  issue  of  not  guilty,  to  be  set  aside, 
and  a  verdict  to  be  entered  for  the  plaintiff,  but  without  damages c. 
And,  in  an  action  on  the  case  for  a  nuisance  to  the  plaintiff's  pro- 
perty, by  digging  a  trench  in  an  adjoining  close,  the  defendant  cannot 
now,  under  the  plea  of  not  guilty,  raise  any  objection  as  to  defective 
proof  of  the  inducement  in  the  declaration  d.  To  an  action  on  the  case 
for  a  nuisance  in  making  a  noise,  &c.  near  plaintiff's  dwelling  house, 
which  he  was  possessed  of  for  a  term  of  years,  the  defendants  pleaded 
that  they  had  been  possessed  of  certain  workshops  in  which  the  noise 
was  made,  ten  years  before  the  plaintiff  was  possessed  of  the  term  in 
his  house,  and  that  they  had  always  during  that  time  made  the  noise 
in  question,  which  was  necessary  for  carrying  on  the  trade ;  and  the 
plea  was  holden  to  be  bad  e.     And,  in  an  action  on  the  case  by  a 
lodger,  for  removing  a  water  closet,  &c.  if  the  defendant  merely 
plead  the  general  issue,  he  cannot  give  in  evidence  that  the  water 
closet  was   useless   before    he   removed    it;   but,  in   mitigation  of 
damages,  he  may  go  into  evidence  to  shew  that  the  plaintiff  and  his 
family  were  bad  lodgers,  and  that  he  did  the  acts  complained  of 

•  R.  PL  H.  4  W.  IV.  Case,   reg.  IV.  W.  1.  6  Car.  &  P.  529.  S.  C.  ;  and  see 

§  1.  5  Barn.  &  Ad.  Append,  ix.   10  Bing.  5  Nev.  &  M.  268.  (a.) 

471.  2  Cromp.  &  M.  22.  *  Dukes  v.  Gostling,  3  DowL  Rep.  619. 

b  Dawson  t>.  Moore,  7  Car.  &  P.  25.  1  Scott,  570.  1  Hodges,  120.  S.  C. 

c  Frankura  v.  Earl  of  Falmouth,  4  Nev.  e  EUiotson  v.  Feetham,  2  Bing.  N.  R. 

&  M.  330.  2  Ad.  &  E.  452.    1  Har.  &  134.  2  Scott,  174.  1  Hodges,  259.  S.  C 
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ise  them  to  quit  the  house  *.     Where  the  defendant  claims  a 

>f  common,  or  of  way,  &c.  he  must  set  forth  in  his  plea  a  strict 

•ight  thereto  b. 

rover,  it  was  formerly  necessary  for  the  plaintiff  to  prove,  on  the  In  trover. 

d  issue  of  not  guilty,  his  property  in  the  goods  for  the  con- 

n  of  which  the  action  was  brought,  and  their  value,  and  that 

fendant  actually  converted  them  to  his  own  use,  or,  having  them 

possession,  refused  to  deliver  them  to  the  plaintiff  on  demand, 
was  evidence  of  a  conversion*  In  this  action,  it  was  commonly 
here  could  be  no  special  plea,  except  a  release ;  but  this  was  a 
:e :  for  the  defendant  might  have  pleaded  specially  any  thing 
hich,  admitting  the  plaintiff  had  once  a  cause  of  action,  went 
charge  it,  as  the  statute  of  limitations  c,  or  a  former  recovery  d, 
The  bankruptcy  of  the  plaintiff,  before  the  cause  of  action  ac- 

might  have  been  given  in  evidence  in  this  action,  under  the 
•f  not  guilty  e ;  but  where  the  bankruptcy  happened  after  the 
of  action  accrued,  it  should  it  seems  have  been  pleaded  spe- 
:  But  now,  by  a  late  statutory  rule  of  pleading  f,  it  is  declared,  By  statutory 

in  an  action  for  converting  the  plaintiff's  goods,  the  plea  of  r 
lilty  will  operate  as  a  denial  of  the  conversion  only,  and  not 
untiff 's  title  to  the  goods."     The  intention  of  this  rule  was  to 
e  the  operation  of  the  plea  of  not  guilty  to  a  denial  of  the  fact 
aversion  only,  and  not  to  allow  the  defendant  to  give  evidence 

legality,  any  more  than  on  a  plea  of  not  guilty  to  an  action  on 
ue  for  obstructing  a  right  of  way,  the  defendant  eould  be 
*1  to  shew  that  the  obstruction  was  lawful,  or,  under  the  like 
to  an  action  for  diverting  a  watercourse,  to  give  evidence  that 
Aversion  was  justifiable,  by  licence  or  prescription  *. 

he  defendant  mean  to  deny  the  plaintiff's  title  to  the  goods,  he  Decisions  there- 
1  plead  that  the  plaintiff  was  not  possessed  of  them  as  of  his  on* 


iderwood  v.  Burrows,  7  Car.  &  P. 

tier  o.  Smith,  S  Durnf.  &  E.  766. 
*ad  v«  Marlowe,  4  Durnf.  &  E. 
9. 

iwper    v.    Towers,    I  Lutw.   99. 
Swaine,  8  Barn.  &  C.  285.    2 

i  r.  s5o.  s.  c. 

chmorev.  Toplady,  1  Show.  146. 
ebb  0.  Fox,  7  Durnf.  &  E.  891 ; 
TiddPrac.  9  Ed.  651.  1  Chit  PL 
VoHwkk   v.    Beswick,  10  Barn. 
670.  Joll  v.  Fisher,  5  Car.  & 


P.  514.  per  Tmdal,  Ch.  J. ;  but  see 
Alston  v.  Underbill,  1  Cromp.  &  M. 
492.  STyr.  Rep.  427.  2  Dowl.  Rep.  26. 
S.  C. 

*  R.  PJ.H.4W.  IV.  Case,reg.  IV.  § 
1.  5  Barn.  St  Ad.  Append,  ix.  10  Bing. 
471.  2  Cromp.  &  M.  28. 

1  Stanclifle  v.  Hardwick,  2  Cromp.  M. 
&R.  1.  5  Tyr.Rep.  651.  1  Gale,  127.  8 
Dowl.  Rep.  762.  S.  C.  per  Parke,  B. ;  and 
see  Farrar  v.  Beswick,  1  Meeson  &  W. 
682.    Ante,  966. 
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own  property,  or  as  of  his  own  proper  goods  and  chattels,  as  alleged 
in  the  declaration :  and,  under  this  plea,  it  will  be  incumbent  on 
the  plaintiff  to  prove  his  title  to  the  goods  ;  and  the  defendant  may 
give  in  evidence  any  matter  tending  to  disprove  it.  Bui  it  seems,  that  a 
plea  that  the  goods  are  not,  nor  were  the  property  of  the  plaintiff,  as 
alleged  in  the  declaration,  and  concluding  to  the  country,  where  the 
declaration  alleges  that  the  plaintiff  was  possessed  of  the  goods  at.  of 
his  own  property,  is  an  informal  plea,  and  would  be  bad  on  specs)! 
demurrer  *.     And  where  the  plaintiff  in  trover  claims  under  a  sale, 
the  defendant,  on  a  plea  that  the  plaintiff  was  not  possessed  of  the 
goods  as  of  his  own  property,  cannot  shew  the  sale  to  have  been 
fraudulent b:  the  fraud  must  be  pleaded b.    In  trover  for  abOlof 
exchange,  the  defendant  pleaded  that  before  the  conversion,  A.  was 
lawfully  possessed  of  the  bill,  and  that  he  indorsed  it  to  B.,  who  in* 
dorsed  it  for  a  valuable  consideration  to  the  defendant ;  the  replication 
took  issue  upon  the  averment  of  consideration,  which  was  found  for  the 
plaintiff;  and  the  court  held,  that  by  this  plea  the  tide  of  the  plaintiff 
was  admitted,  and  that  the  defendant  was  not  entitled  to  arrest  the 
judgment,  upon  the  ground  that  the  title  appeared  to  be  in  A.c :  They 
also  held,  that  the  defendant  was  not  entitled  to  a  repleader  °.  Where 
the  defendant  pleaded  that  the  goods  in  dispute  were  his  own  pro- 
perty, and  that  he  delivered  them  to  R.  R.  who  delivered  them  to 
the  plaintiff,  whereupon  the  defendant  took  them  from  the  plainti$ 
which  was  the  conversion  complained  of,  the  plea  was  holden  to  be 
good,  on  special  demurrer d.     And  where  the  declaration  in  trover 
stated  that  the  plaintiff  was  possessed,  as  of  his  own  property,  of 
.  certain  cattle,  to  wit,  four  horses,  which  the  defendant  converted  and 
disposed  of  to  his  own  use,  and  the  defendant  pleaded  first,  that 
they  were  not  the  property  of  the  plaintiff ;  secondly,  a  judgment 
recovered  against  «/.  F.  and  that  the  defendant  (a  sheriff's  officer) 
seized  them  under  an  execution  against  the  said  /.  F.  the  same  being 
the  goods  and  chattels  of  the  said  J.  F.  and  liable  to  be  seised  and 
taken  as  aforesaid,  and  not  being  the  property  of  the  plaintiff;  to 
which  the  plaintiff  replied  that  they  were  the  cattle  and  property  of 
the  plaintiff,  modoetformd ;  and  at  the  trial,  it  was  found  by  the  jury 
that  they  were  the  property  of  the  plaintiff  and  J.  F.  jointly ;  the 
court  held,  that  the  issue  raised  by  the  defendant  was  whether  the 

•  Samuel  v.  Morris,  6  Car.  &  P.  620.  c  Fancourt  v.  Bull,  1  Hodges,  96.  I 

per  Parke,  B. ;  and  see  Howell  v.  White,  Bing.  N.  R.  681. 1  Scott,  645.  S.  C 

1  Moody  &  R.  400.  «»  Morant  v.  Sign,  2  Meeson  &  W.  #• 

k  Howell  t/.  White,  1  Moody  &  R.  5DowLRep.319. 13  Leg.  Obi.  168.  S.C 
iOO.  per  Pattern,  J. 
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cattle  were  the  sole  property  of  /.  F. ;  and  the  jury  having  found 
that  they  were  the  joint  property  of  the  plaintiff  and  J.  F.,  that  the 
plaintiff  was  entitled  to  recover  ».     To  a  declaration  in  trover,  by  the  By  assignees  of 
tssignees  of  a  bankrupt,  for  a  policy  of  insurance,  the  defendant,         rupk° 
after  stating  the  existence  of  mutual  accounts  between  him  and  the 
bankrupt,  pleaded  a  lien,  by  the  custom  of  London,  for  a  general 
balance  due  to  him  as  an  insurance  broker ;  to  which  the  plaintiffs 
replied  a  bill  of  exchange  given  and  taken  as  payment  for  this 
balance,  and  not  due  at  the  time  of  the  conversion  in  question ;  and 
the  court,  upon  demurrer,  held  that  the  defendant  could  not,  without 
pleading  it  as  a  defence,  rely  also  on  the  ground  of  a  mutual  credit 
between  the  parties,  to  justify  his  detention  of  the  policy  b. 
The  conversion,  which  is  put  in  issue  by  the  plea  of  not  guilty  When  there  has 

,  ,  .     r    .        j        .  «  been  an  actual 

mice  the  new  rules,  is  a  conversion  in  fact,  and  not  merely  a  wrong-  cony,^,,,. 
fill  conversion  ° :  And  wherever  there  has  been  a  conversion  in 
(act,  and  the  defendant  insists  that  such  conversion  was  lawful,  he 
must  confess  and  avoid  it,  by  pleading  specially  the  right  or  title  by 
rirtue  of  which  he  was  justified  in  the  conversion d.  But  where  When  not 
there  has  been  no  actual  conversion  of  the  goods,  but  merely  a  refusal 
to  deliver  them  on  demand,  a  defendant  who  pleads  not  guilty  in 
in  action  of  trover,  admits  thereby  only  that  the  plaintiff  has 
tome  property  in  the  goods,  in  respect  of  which  he  would  be  entitled 
to  recover  against  the  defendant ;  and  such  admission  does  not  pre- 
clude the  defendant  from  shewing  that  he  is  tenant  in  common  with 
the  plaintiff d,  or  is  otherwise  entitled  to  retain  the  possession  of  the 
goods  :  And  where  the  defendant  in  such  case  has  a  lien  thereon,  a 
doubt  has  been  entertained  as  to  the  necessity  of  his  pleading  it  spe- 
cially ;  though  as  the  lien  may  be  considered  as  matter  of  title,  the 
safer  way  seems  to  be  to  plead  it  specially,  as  in  the  action  of 


It  has  been  already  seen f,  that  in  an  action  of  slander,  whether  In  action  of 

rerbal  or  written,  it  is  incumbent  on  the  plaintiff  to  prove,  on  the  plea  must  be  proved 

of  not  guilty,  the  speaking  of  the  words,  or  publication  of  the  libel,  ^  PUintifC 
complained  of;  and  that  they  were  spoken  or  published  maliciously, 

*  Famr  9.  Beswick,  1  Meeson.  &  W.  S  Dowl.  Rep.  762.  S.  C.  per  Parke,  B. ; 
MS.  and  see  Famr  v.  Beswick,  1  Meeson  &  W. 

*  Hevisoav.  Guthrie,  8  Bing.  N.  R.  682.   Vernon  v.Shipton,2  Meeson  &W.?. 
766.    3  Scott,  298.  S.  C.  "  Ante,  829.  864  ;  and  see  Townley  v. 

9  Ante,  967.  Crump,  4  Ad.  &E.  58.  Rose  Law  Tracts, 

d  Standfe  v.  Hardwick,  2  Cromp.  M.      68,  4. 
fc  R.  I.   6  Tyr.  Rep.  651.  1  Gale,  127.  f  Ante,  888. 
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issue 


What  may  be      and  in  the  sense  imputed  by  the  declaration*:     And    where  the 
denceW  defend-  groun<l  OI"  defence  is,  that  they  were  spoken  or  published,  not  in  the 
ant,  on  genera)     malicious  sense  imputed,  but  in  an  innocent  sense,  or  upon  an  occa- 
sion which  warranted  the  speaking  or  publication,  this  may  be  given 
in  evidence  by  the  defendant,  under  the  plea  of  not  guilty  ;  as  if  the 
words  be  spoken  by  a  member  of  parliament  in  the  House  of  Lords b, 
or  Commons  c ;  or  in  the  course  of  a  legal  proceeding  d,  either  by  the 
party  or  a  witness,  or  by  counsel,  or  a  judge d ;  or  for  the  purpose  of 
obtaining  redress,  or  forwarding  the  ends  of  justice  d ;  or  were  spoken 
or  written  in  confidence,  by  way  of  advice6;  or  bond  fide,  with  a  view 
of  investigating  a  fact  in  which  the  party  is  interested  f ;  or  were  a 
fair  criticism  on  the  plaintiff's  work  <•     But  communications  made 
by  one  member  of  a  charitable  association  to  another,  reflecting  on 
the  conduct  of  the  medical  attendant  of  the  establishment,  are  not  pri- 
vileged h.     And,  in  an  action  of  slander,  the  plea  of  privileged  com- 
munication must  allege  that  the  defendant  made  the  communication 
on  a  lawful  occasion,  believing  it  to  be  true,  and  without  malice ;  or 
at  least  bond  fide  K    And  when  words  are  given  in  evidence  by  die 
plaintiff,  in  order  to  prove  malice,  which  are  not  stated  in  the  decla- 
ration, the  defendant  may  prove  the  truth  of  such  words  k.    Where 
the  occasion  of  communicating  an  alleged  libel  rebuts  the  primdfiuk 
presumption  of  malice,  the  plaintiff  must  "shew  there  waa  malice  in 
fact ;  which  may  be  shewn  not  only  by  extrinsic  evidence,  but  may 
be  inferred  from  the  language  of  the  communication  itself1.     But  in 
an  action  of  slander,  the  existence  of  express  malice  is  only  a  matter 


"  For  the  evidence  which  the  plaintiff  is 
allowed  to  give,  in  an  action  of  slander,  to 
shew  the  malice  of  the  defendant,  and  in- 
crease the  damages,  seeMacleod  v.  Wakley, 
3  Car.  &  P.  311.  Jackson  v.  Adams,  1 
Hodges,  78.  Defries  v.  Davis,  7  Car.  &  P. 
1 12.  Vines  v.  Serell,  id.  163.  Rose.  Evid. 
2  Ed.  293,  4  ;  but  see  Stuart  t>.  Lovell,  2 
Stark.  AT.  PrL  93.  Tidd  Prac.  9  Ed.  652. 

b  Ilex  v.  Lord  Abingdon,  1  Esp.  Rep. 
226. 

c  Rex  v.  Creevy,  I  Maule  &  S.  278 ; 
but  this  privilege  does  not  extend  to  a  sub- 
sequent publication,  id.  ib.  Rex  v.  Lord 
Abingdon,  1  Esp.  Rep.  226. 

d  Luke  v.  King,  1  Saund.  131.  Fair- 
man  v.  Ives,  5  Barn.  &  Aid.  64-2 ;  and  see 
Rose.  Evid.  2  Ed.  295. 

e   Lilliev.  Price,   1   New  &  P.  16.  13 


Leg.  Obs.  188,  9.  S.  C. ;  and  see  Mvtinv. 
Strong,  1  Nev.  &  P.  29.  IS  Leg.  ObsJW. 
6.  S.  C.  Rose.  Evid.  2  Ed.  296,  7. 
f  Id.  297  ;  and  see  Bromage  v.  Prosier. 

1  Car.  &  P.  475.  per  Park,  J.  Stmet. 
Same,  id,  673.  per  BayUy,  B.  Hooper 
t;.  Truscott,  2  Scott,  672.  Wrigbt  tv 
Woodgate,  1  Gale,  329. 

8  Rose.  Evid.  2  Ed.  297;  tod  see  I 
Chit.  PL  438,  4. 

*  Martin  v.  Strong,  1  Nev.  &  P.  & 
13  Leg.  Obs.  155,6.  S.C. 

1  Smith  v.  Thomas,  2  Bing.N.R.^ 

2  Scott,  546.  4  Dowl.  Rep.  SSS.  1 
Hodges,  353.     1 1  Leg.  Obs.  274.  S.  C 

k  Warne  v.  Chadwell,  2  Stark.  -ftPrt. 
457.  /vr  Abbott,  Ch.  J. ;  and  see  Under- 
wood v.  Parks,  2  Str.  3  Ed.  1200.  (I.) 

1  Wright  v.  Woodgate,  I  Gtle,S». 
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for  inquiry,  where  the  words  complained  of  were  spoken  upon  a  jus- 
tifiable occasion a.  ^ 

It  is  a  general  rule,  that  in  an  action  of  slander,  the  truth  of  the  What  must  be 
defamatory  matter  cannot  be  given  in  evidence  under  the  plea  of  not  £ially. 
guilty,  even  in  mitigation  of  damages,  but  must  be  pleaded  specially  b, 
in  order  that  the  plaintiff  may  come  prepared  to  defend  himself  as 
well  as  to  prove  the  speaking  of  the  words,  or  the  publication  of  the 
libel  complained  of;  and  this  rule  extends  to  all  cases,  whether  the 
words  or  libel  do  or  do  not  import  a  charge  of  felony b.    It  is  also  By  statutory 
declared,  by  a  late  statutory  rule  of  pleading  °,  that  "  in  an  action  of  ru  e* 
slander  of  the  plaintiff  in  his  office,  profession^**  trade,  the  plea  of 
not  guilty  will  operate  to  the  same  extent  precisely  as  at  present,  in 
denial  of  speaking  the  words,  of  speaking  them  maliciously,  and  in 
the  sense  imputed,  and  with  reference  to  the  plaintiff's  office,  profes- 
sion, or  trade ;  but  it  will  not  operate  as  a  denial  of  the  fact  of  the 
plaintiff  holding  the  office,  or  being  of  the  profession  or  trade 
alleged." 

This  rule  appears  to  leave  to  the  plea  of  not  guilty  in  an  action  of  Observations 
slander,  nearly  the  same  effect  that  it  possessed  before,  with  the  ereon* 
exception  that,  under  the  new  rule,  it  is  an  admission  of  the  induce- 
ment. In  other  respects,  a  justification  must  still  be  pleaded,  in  cases 
in  which  it  was  formerly  necessary  to  plead  it ;  and  the  defendant 
may  still,  under  the  plea  of  not  guilty,  give  the  like  evidence  as 
formerly,  to  shew  that  the  words  were  not  spoken  in  malice d.  In 
short,  not  only  the  sense  and  application  of  the  words,  as  that  they 
related  to  the  plaintiff,  but  also  the  malicious  sense,  as  that  they 
were  spoken  in  a  defamatory  spirit,  may  still  be  controverted  under 
the  general  issue.  But  any  facts  stated  as  matter  of  inducement,  and 
necessary  to  be  proved  in  order  to  render  words  actionable,  as  being 
spoken  with  reference  to  those  facts,  must  now  be  directly  denied, 
and  will  not  be  put  in  issue  by  the  general  plea  of  not  guilty  e. 

In  an  action  for  slander  of  title,  the  truth  of  the  words,  or  libel  In  action  for 
complained  of,  may  be  given  in  evidence  under  the  plea  of  not  guilty,  8  an  er        *■ 
to  disprove  malice  f :  And  though,  in  an  action  for  slander  of  the  person,  Of  the  person. 

•  Hooper  v.  Truacott,  2  Scott,  672.  d  Rose.  Law  Tracts,  49,  60. 

»  Smith    t».    Richardson,    Willes,   20.  *  Id.  ib. 

Barnes,  195.  Com.  Rep.  551.  Pr.  Reg.  f  Watsons*.  Reynolds,!  Moody  AM. 

90S.  8.  C     Underwood  v.  Parks,  2  Str.  1 ;  and  see  Smith  v.  Spooner,  S  Taunt. 

1200.  246.     Robertson  v.  MacdougaU,  3  Car. 

€  R.  PL  H.  4  W.  (V.  Case,  reg.  IV.  &  P.  259.    I  Moore  &  P.  692.  4  Bing. 

$1.6  Bam.  A  Ad.  Append,  ix.  10  Bing.  670.  S.  C.     Malachi  v.  Soper,  3  Bing. 

471.  SCromp.  &  M.  23.  N.  R.  371.    )  3  Leg.  Obs.  124.  S.  C. 
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What  may  be      the  defendant  is  not  allowed  to  give  in  evidence  the  truth  of  the 

•  •  • 

fVen  b  dcf  d-  defamatory  matter,  without  a  special  plea  of  justification,  yet  he  may 
ant,  on  general  prove  on  the  plea  of  not  guilty,  in  mitigation  of  damages,  such  facts 
tionVdamaget   an^  circumstances  as  shew  a  ground  of  suspicion,  not  amounting  to 

actual  proof  of  the  guilt  of  the  plaintiff* :  and  in  an  action  for  a  libel, 
he  may  give  in  evidence  on  the  plea  of  not  guilty,  in  mitigation  of 
damages,  that  before  and.  at  the  time  of  the  publication  of  the  libel, 
the  plaintiff  was  generally  suspected  to  be  guilty  of  the  crime  imputed 
to  him;  and  that,  on  account  of  the  suspicion,  his  relations  and 
acquaintance  had  ceased  to  associate  with  himb.      The  defendant 
may  also  give  in  evidence  on  such  plea,  not  only  that  there  were 
rumours  and  reports  of  the  same  tenor  as  in  the  supposed  libel, 
previously  current,  but  that  the  substance  of  the  libellous  matters  had 
been  published  in  a  newspaper ;  and  he  is  not  required  to  lay  a  basis  for 
this  evidence,  by  producing  the  newspaper  at  the  trial  °.    And  though 
the  publication  of  preliminary  or  ex  parte  proceedings,  containing 
defamatory  matter,  is  not  justifiable  d,  yet  in  an  action  for  a  libel, 
purporting  to  be  a  report  of  a  coroner's  inquest,  evidence  of  tbe 
correctness  of  the  report  is  admissible,  under  the  plea  of  not  guilty, 
in  mitigation  of  damages  e  ;  but  no  evidence  of  the  truth  or  falsehood 
of  the  facts  stated  at  the  inquest  is  admissible  on  either  side  *.    So, 
in  an  action  for  a  libel,  a  defendant  may  give  in  evidence  on  the 
plea  of  not  guilty,  in  mitigation  of  damages,  other  libels  published  of 
him  by  the  plaintiff,  relating  to  the  same  subject f ;  but,  in  order  to 
the  admission  of  such  libels  in  evidence,  it  must  be  distinctly  shewn 
that  they  relate  to  the  subject  of  the  libel  complained  of f.     So,  in  an 


a  Peake's  Evid.   5  Ed.  808 ;    and  see 
v.  Moor,    1    Maule  &   S.   284. 


Wyatt  v.  Gore,  Holt  Ni.  Pri.  806,  7. 
Sims  v.  Kinder,  1  Car.  &  P.  279.  ;>er 
Best,  Ch.  J.  Jones  v.  Stevens,  1 1  Price, 
285. 

b  Earl  of  Leicester  v.  Walter,  2  Campb. 
2b\.per  Sir  J.  Mansfield,  Ch.  J. 

c  Wyatt  v.  Gore,  Holt  Nl  Pri.  299. 
jier  abbs,  Ch.  J.  ;  but  see  Finnerty  v. 
Tipper,  2  Campb.  72.  76.  jvr  Sir  J.  Mans- 
field, Ch.  J.  Waithman  v.  Weaver,  Dowl. 
&  R.  Nl  Pri.  10.  jier  Abbott,  Ch.  J. 

f  Rex  v.  Lee,  5  Esp.  Rep.  128.  Rex 
v.  Fisher,  2  Campb.  568.  Rex  v.  Flint,  1 
Barn.  &  Aid.  879.  Duncan  v.  Thwaites, 
8  Barn.  &  G.  556.  588.  Rose.  Evid.  2 
Ed.  297. 


e  East  v.  Chapman,  1  Moody  &  M.  46. 
2  Car.  &  P.  570.  S.  C  ;  and  see  Rex  p- 
Bradley,  2  Man.  8c  R.  152.  Robertson  * 
Macdougall,  1  Moore  &  P.  692.  4  Bing. 
670.  S.  C.  Pattison  v.  Jones,  8  Car.  & 
P.  888.  Dance  v.  Robson,  1  Moody  & 
M.  294.  Finden  v.  Westlake,  id.  461. 
Charlton  v.  Watton,  6  Car.  &  P.  &&P* 
Patteson,  J.     Rose.  Evid.  2  Ed.  297. 

f  May  v.  Brown,  8  Barn.  &  C  113.  4 
Dowl.  &  R.670.S.C.Tarpleyt>.  BW*y,2 
Bing.  N.  R.  487.  2  Scott,  642.  1  Hodges, 
414.  7  Car.  &  P.  895.  S.  C. ;  and  «e 
Finnerty  v.  Tipper,  2  Campb.  77.  Wtkfcy 
v.  Johnson,  Ry.  &  Mo.  422.  Mosctti  r. 
Lawson,  7  Car.  &  P.  82.  Witts  * 
Fraser,  id.  869.  per  Ld.  Denmtn, 
Ch.  J. 
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action  for  a  libel  in  a  newspaper,  the  defendant  was  allowed,  under 
the  plea  of  not  guilty,  to  shew  in  mitigation  of  damages,  that  he 
copied  the  statement  from  another  newspaper  * ;  but  was  not  allowed 
to  shew  that  it  had  appeared  concurrently  in  several  other  news- 
papers *.  So,  the  defendant  in  such  an  action  cannot  go  into  evidence, 
in  mitigation  of  damages,  to  shew  that  the  same  libel  had  appeared  in 
another  newspaper,  from  which  the  plaintiff  had  already  recovered 
damages ;  but  the  defendant  may  shew  that  he  copied  the  libel  from 
another  newspaper,  and  omitted  several  passages  contained  in  that 
newspaper,  which  reflected  on  the  character  of  the  plaintiff b.  And  the 
defendant  cannot,  under  the  plea  of  not  guilty,  give  evidence  of  any 
fact,  in  mitigation  of  damages,  which  would  be  evidence  to  prove  a 
justification  of  any  part  of  the  libel0. 

It  was  formerly  holden  to  be  a  good  defence  to  an  action  for  words,  For  repeating 
that  the  defendant  was  only  the  repeater  of  the  words,  and  that  he  Dy  another" 
named  the  author  of  them  at  the  time,  and  stated  that  he  had  heard 
them  uttered  d;  but  such  defence  must  have  been  specially  pleaded*. 
And  it  was  not  competent  for  the  defendant,  under  the  plea  of  not 
guilty,  to  offer,  in  mitigation  of  damages,  evidence  that  the  specific 
facts  in  which  the  slander  consisted,  and  for  which  the  action  was 
brought,  were  communicated  to  him  by  a  third  person  e.  The  words 
actually  uttered  by  the  third  person,  and  not  merely  the  substance  of 
them,  must  also  have  been  proved,  so  as  to  furnish  the  plaintiff  with 
a  cause  of  action  against  such  third  person f ;  and  it  must  have  been 
shewn  that  the  defendant  believed  the  words  to  be  true,  and  that  he 
spoke  them  on  a  justifiable  occasion  *.  In  a  late  case,  however,  it 
was  holden,  that  in  an  action  for  the  publication  of  a  libel,  reflecting 
on  the  character  of  an  individual,  the  defendant  could  not  justify  the 
publication,  by  pleading  that  the  libellous  matter  was  communicated 
to  him  by  a  third  person,  whose  name  he  disclosed  at  the  time  of  pub- 


*  Saunders  v.  Mills,  6  Bing.  213.  3 
Moore  &  P.  620.  S.  C. 

b  Creevy  v.  Carr,  7  Car.  &  P.  64. 
c  Vessey  o.  Pike,  3  Car.  &  P.  512. 

*  Earl  of  Northampton's  Case,  12  Co. 
133;  4  ;  and  see  Davis  v.  Lewis,  7  Durnf. 
&  E.  17.  19.  per  Ld.  Kenyan,  Ch.  J. 
Maitland  «.  Gouldney,  2  East,  426.  Mills 
«.  Spencer,  Holt  NL  Pru  533.  Rose. 
Evid.  2  Ed.  298. 

*  Mills  v.  Spencer,  Holt  NL  PrL  538. 


per  Gibbs,  Ch.  J. ;  and  see  2  Bos.  &  P. 
225.  (a.)  2  Sel.  NL  Pru  6  Ed.  1232. 
Stockley  t>.  Clement,  4  Bing.  162.  167. 
12  Moore,  381.  S.  C. ;  and  see  Tidd  Prac. 
9  Ed.  651,  2.  1  Chit  PL  433. 

f  Maitland  v.  Gouldney,  2  East,  426 ; 
and  see  Lewis  v.  Walter,  4  Barn.  &  Aid. 
605.  M'Gregor  v.  Thwaites,  3  Barn.  & 
C.  24. 

B  M'Pherson  v.  Daniels,  10  Barn.  & 
C.  263.  5  Man.  &  R.  251.  S.  C. 
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lication  ■.  And  in  a  subsequent  ease  b  it  was  ruled,  in  an  action  for 
verbal  slander,  that  if  a  defendant,  at  the  time  of  speaking  the  words, 
give  up  the  name  of  the  person  from  whom  he  heard  them,  thia  is  no 
ground  of  defence  on  the  general  issue ;  but  if  he 
that  he  did  in  tact  hear  them  from  that  person,  it  w 
of  damages. 

Whether  the  publication  of  the  proceedings  of 
when  those  proceedings  contain  defamatory  matter 
never  been  solemnly  decided ;  but  the  inclinati 
appears  to  be  against  the  existence  of  such  a  privilege  c :  And  ii 
having  been  made  a  question,  whether  the  matter  of  justification,  it 
available,  ought  not  to  be  pleaded11,  it  has  been  usual  to  plead  it,  in 
cases  of  this  nature.  When  words  are  actionable  in  themselves,  a 
traverse  of  the  special  damage  is  immaterial  and  improper  ' ;  bur 
when  they  are  not  actionable,  and  the  gist  of  the  action  is  special  da- 
mage, it  may  it  seems  be  traversed  *.  In  an  action  on  the  case  for  a 
malicious  prosecution,  the  plea  of  not  guilty  puts  in  issue  the  fact  of 
the  prosecution,  and  want  of  probable  causef :  but  in  an  action  fur 
maliciously  proceeding  to  outlawry,  the  plea  of  not  guilty  putx  in 
issue  the  existence  of  probable  cause  only,  and  not  the  reversal  of  the 
outlawry  B. 

In  an  action  for  an  escape,  it  is  declared  by  a  late  statutory  rule  i<! 
pleading  b,  that  "  the  plea  of  not  guilty  will  operate  as  a  denial  of  tlic 
neglect  or  default  of  the  sheriff  or  his  officers,  hut  not  of  the  debt, 
judgment,  or  preliminary  proceedings."  And,  by  the  statute  8  ek9W. 
HI.  c.  27.  §.  6.  "  no  retaking  on  fresh  pursuit  shell  be  given  meri- 
"  deuce,  on  the  trial  of  any  issue,  in  any  action  of  escape  again* 
"  the  marshal,  &c.  unless  the  same  shall  be  specially  pleaded;  w 


■  Dc  Creapignjr  p.  Wdlealejr,  8  Moore 
ft  P.  69ft.  6  Bing.  392.  S.  C. 

*  Bennett e.  Braoett,  6  Car.  &  P.688. 
per  Aiderton,  B. 

*  Stile*  v.  Nokea,  7  Eaat,  498.  Carr 
p.  Juno,  9  Smith,  191.  503.  S.  C.  Lewis 
E.  Clement,  S  Barn.  &  Aid.  70S.  Levis 
i>.  Walter,  4  Barn.  &  Aid.  60S.  019. 
Duncan  v.  Thwailea,  S  Bam.  &  C.  606. 
583.  Flint  r.  Pike,  1  Barn,  ft  C.  ITS. 
476.  Ml  [  but  see  Cun-y  v.  Waller,  1 
Eip.  Rep.  456.  1  Boa.  &  P.  585.  S.  C. 
Rex  ii.  Wright,  8  Durnf.  &  E.  893; 
and  tee  7   F.osl,   604.        S  Smith,  503. 


S.  C.  Rex  p.  Fiaher,  8  CampJi  *» 
Duncan  p.  Thwaites,  S  Ban.  t  C 
666.  S8S. 

d  Curry  p.  Walter,  1  Bo*,  h  P.  5». 

'  Smith  p.  Thomaa,  4  Dowl.  Rep.5B. 
SSeolt,546.  lHodgea.SBS.S.C.iaadiai 
Portertr.  lat,  1  Tjt.  AG.  6SS.  Af,$& 

'  Cotton  c.  Brown,  4  Nev.  ft' M.  8)1. 
SAd.ctE.3ia.   lHar.  AW.  419.  S.C 

*  Drummond  e.  Plgou,  8  Bog.  N.  B. 
114.  8  Scott,  *S8-    1  Hodge*,  190.S.C 

«  R.  Ft  H.  4  W.  IV.  Out,  raj.  IV.  f  I 
6  Barn.  &  Ad.  Append,  ix.  1(1  Bug.  411. 
8  Crump,  ft  M.  S3. 
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not 


shall  any  special  plea  be  received  or  allowed,  unless  oath  be  first 
made  in  writing  by  the  defendant,  and  filed  in  the  proper  office,  that 
the  prisoner,  for  whose  escape  such  action  is  brought,  did  escape 
without  his  consent,  privity  or  knowledge."  *  In  an  action  on  the  Against  carriers. 
case  against  a  carrier,  it  is  declared  by  the  above  rule  b,  that  "  the  plea 
of  not  guilty  will  operate  as  a  denial  of  the  loss  or  damage,  but 
not  of  the  receipt  of  the  goods  by  the  defendant,  as  a  carrier  for  hire, 
or  of  the  purpose  for  which  they  were  received."  And  where  an 
action  was  brought  against  a  carrier,  for  the  loss  of  goods  above  the 
value  of  ten  pounds,  a  defence  under  the  statute  1 1  Geo.  IV.  &  I  W. 
IV.  c.  68.  J  1.  that  the  value  of  fhe  goods  was  not  declared  at  the 
time  of  delivering  them  to  the  carrier,  must  be  specially  pleaded,  and 
cannot  be  given  in  evidence  under  the  general  issue  °. 

The  late  statutory  rules  do  not,  we  have  seen  d,  contain  any  parti-  Pleas  in  actions 
cular  directions  as  to  the  mode  of  pleading  in  the  action  of  replevin,  ^^^ 
or  trespass  to  the  person ;  though  these  actions  are  subject  to  the  statutory  rules. 
general  rules  and  regulations  applicable  to  all  pleadings :  and  it  is  ob- 
servable, that  by  one  of  these  latter  rules  e,  avowries  and  cognizances 
founded  on  one  and  the  same  principal  matter,  but  varied  in  statement, 
description,  or  circumstances  only,  (and  pleas  in  bar  in  replevin  are 
within  the  rule,)  are  not  to  be  allowed.    In  an  action  of  replevin,  \n  replevin. 
the  general  issue,  we  have  seenf,  is  noncepit*;  by  which  the  de- 
fendant puts  in  issue  not  only  the  taking  of  the  cattle  or  goods,  but 
also  the  taking  in  the  place  mentioned  in  the  declaration  h.     And  the 
defendant  in  this  action,  we  have  also  seen !,  may  plead  property  in 
himself k,  or  a  third  person  k,  the  question  of  property  not  being  in 
issue  on  the  plea  ofnoncepit l ;  and  where  he  goes  for  a  return  of  the 
cattle  or  goods,  he  may  avow,  or  make  cognizance,  &c.  as  stated  in  a 
former  part  of  this  chapter  m. 

•  At  to  the  form  of  the  affidavit,  see  '  Ante,  829. 

West  v.  Eyles,  2  Blac.  Rep.  1059 ;  and  s   Append,  to  Tidd  Prac.  9  Ed.  Chap. 


Tidd  Prac  9  Ed.  649, 50.  1  Chit  PL  XLV.  §  64. 

484.  *  Johnson  v.  Wollyer,  1  Str.  507;  and 

*  R.  PL  H.4  W.  IV.  Que,  reg.  IV.  §  see  Anon.  2  Mod.  199.  1  Wms.  Saund. 
1.  6  Barn.  &  Ad.  Append,  ix.  10  Bing.  847.  (1.)  1  Chit.  PL  5  Ed.  587.  Steph. 
471.  SCromp.  &  M.28.  PL  1  Ed.  188,  4. 

c  Syms  (or  Simms)  v.  Chaplin,  I  Nev.  *  Ante,  380. 

&  P.  129.  13  Leg.  Obs.  44.  S.  C;  and  k  Com.  Dig.  th.   Pleader,  8  K.  12 

for  the  form  of  the  plea,  see  1  Chit.  Jun.  Gilb.  Rep.  150.  S  Chit  PL  1044. 

PL  264.  '  Gilb.  Dist.  4  Ed.  148,  9.  1  Chit.  PL 

*  Ante,  887.  5  Ed.  188.  Ste|>li.  PL  1  Ed.  184.  k. 

9  R.  PL  Gen.  H.  4  W.  IV.  reg.  5.  5  m  Ante,  880  ;  and  see  Tidd  Prac.  9  Ed. 

Barn.   &  Ad.  Append,  its.  10  Bing.  465.  645.  1  Chit.  i'L  486. 
2  Cromp.  &  M.  14. 
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In  an  action  of  trespass  to  the  person,  the  plea  of  not  guilty  may  be 
properly  pleaded,  if  the  defendant  committed  no  assault,  battery,  or 
imprisonment,  &c.  ;  but  if  he  did,  matter  of  justification  or  excuse 
must  be  pleaded  specially  V  So  where  the  plaintiff,  being  in  custody 
of  the  marshal  of  the  King's  Bench,  has  been  charged  in  execution 
on  an  attachment  issuing  out  of  the  court  of  Exchequer,  at  the  in- 
stance of  ihe  defendant,  there  must,  it  seems,  be  a  special  plea  of  jus- 
tification under  such  writ  b.  And  the  defendant  must  plead  specially 
a  release  c,  or  other  matter  in  discharge  of  the  cause  of  action  d. 

In  actions  of  trespass  quart  clauxum  /regit,  it  was  formerly  necet- 
sary  for  the  plaintiff  to  prove,  under  the  general  issue,  not  only  the 
committing  of  the  trespass  complained  of,  but  also  his  possession,  aud 
right  of  possession,  of  the  place  where  it  was  committed  :  and  libera* 
tenementum,  or  other  evidence  of  title  or  right  to  the  possession,  might 
bare  been  given  in  evidence  under  the  general  issue  °.  But  the  de- 
fendant could  not  have  justified,  under  the  general  issue,  cutting  tie 
posts  and  rails  of  the  plaintiff,  though  erected  upon  the  defendant! 
own  land,  there  being  no  question  raised  as  to  the  property  remam- 
ingin  the  plaintiff'.  And,  by  a  late  statutory  rule  of  pleading*,  iti* 
declared  that  "  in  actions  of  trespass  quare  clatisum  /regit,  the  plw 
of  not  guilty  shall  operate  as  a  denial  that  the  defendant  committed 
the  trespass  alleged  in  the  place  mentioned,  but  not  as  a  denial  of  (k 
plaintiff's  possession,  or  right  of  possession  of  that  place,  which,  if  in- 
tended to  be  denied,  must  be  traversed  specially."  In  this  action. 
therefore,  the  defendant  must  deny  the  plaintiff"*  possession  at  Ab 
locus  m  quo,  or  that  it  is  the  close  of  the  plaintiff,  if  nee 
defence  ■ ;  or  he  must  set  up  a  right  to  the  possession,  or  o 
in  justification  or  excuse  of  the  trespasses  complained  of,  ■ 


■  Co.  Lit.  88!,  S.  Hoi.  Abr.  66!.  E. 

"  Briant  v.  Cliittira,  1  Meeson  &,  W. 
408.  5  Dowl.  Rep.  66.  18  Leg.  Ob*. 
116.  S.  C.prr  Parte,  BoUaru!,iud  Alder- 
««,  B. ;  Ld.  Jbinger,  Cfa.  B.  diuenlimlt. 

'  Corn.  Dig.  tit  Fltader,  8  M.  18.  9 
Went  IS.  3  Chit.  PL  900.  1068. 

*  Bird  v.  Randall,  3  Bur.  1353;  and 
tte  Tldd  Prac.  9  Ed.  658.  I  Chit.  PI 
138. 

*  Bartholomew  r.  Ireland,  Andr.  108. 
Lambert  v.  Strwrther,  Witlee,  888.  Dodd 
v.  Kyffin,  7  Dumf.  &  E.  35*.  Argent 
ii.  Durmnt,  B  Dumf.  &  E.  403.  Pearce 
v.   Lodge,  18  Moore,  50.      Jobrnon  v. 


Howion,  8  Man.  &  R.  886. 

'  Welthii.  Naah.ti  Rut,  404. ;  mi*** 
Tfdd  Prw.  9  Ed,  668. 

«  R.  PL  H.  4  W.  IT.  ZtaaasK  icagT- 
V.  J  2.  4  Bun.  &  Ad.  Append,  it  >0 
Blag.  471.  8  Cramp.  &  M.  S3. 

>  Hugbei  v.  Hughe*.  1  'f  jr.  A  G-  *- 
8  Cromp.  M.  *  R.  663.  4  DowL  B»J* 
538.  1  Gale,  308.  S.  C.  ;  and  *t*  *** 
o.  Edwards,  1  Har.  A  W.  487.  4D** 
Rep.  681.  1 1  Leg.  Ob*.  403,  4.  &  C 

>  Co.  Lit.  888,3.  SRol  Abr.  «*R 
Hallet  ii.  Dirt.  18  Mod.  180.  PbbtJ' 
Waller,  6  Car.  A  p.  838. 
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ind  the  defendant  mutt  plead  specially  a  release  •,  or  other  matter,  in 
Uncharge  of  the  action  b.  And  where,  to  a  declaration  for  breaking  and 
mtering  the  plaintiff's  close,  the  defendant  pleaded  first,  not  guilty ; 
secondly,  that  the  close  was  not  the  close  of  the  plaintiff ;  and  thirdly, 
:hat  the  close  was  the  soil  and  freehold  of  the  defendant;  the  court 
leld  that  evidence  of  possession  was  sufficient  to  entitle  the  plaintiff 
to  a  verdict  on  the  second  plea  c. 

In  an  action  of  trespass  quare  clausum  f  regit,  where  the  defendant  Fleas  of  rights 
pleads  a  right  of  way  with  carriages  and  cattle,  and  on  foot,  in  the  COT^on*6f  pas- 
tame  plea,  and  issue  is  taken  thereon,  it  is  declared  by  a  late  statutory  *«**»  &c- how 

construed*  and 

•ule  d,  that  "  the  plea  shall  be  taken  distributively ;  and  if  a  right  of  effect  of  verdict 

my  with  cattle,  or  on  foot  only,  shall  be  found  by  the  jury,  a  verdict  hereon. 

(hall  pass  for  the  defendant,  in  respect  of  such  of  the  trespasses  proved 

is  shall  be  justified  by  the  right  of  way  so  found,  and  for  the  plaintiff 

n  respect  of  such  of  the  trespasses  as  shall  not  be  so  justified."  Under 

this  rule,  where  a  defendant  pleaded  a  right  of  way  for  the  inhabitant 

bonseholders  of  M.  to  carry  goods,  and  fetch  water,  and  the  jury 

found  that  they  had  a  right  of  way  to  fetch  water,  and  to  water 

horses,   but  negatived  the  right  of  way  to  carry  goods,  the  court 

held  that,  as  to  the  right  of  way  for  fetching  water,  a  verdict  should 

be  entered  for  the  defendant,  and  as   to  the  carrying  of  goods  for 

the  plaintiff;  and  that,  as  to  the  watering  of  horses,  the  verdict  was 

inoperative  ••     And  in  trespass  and  assault,  if  the  defendant  justify 

more  assaults  than  are  charged  in  the  declaration,  he  will  not  be  re- 

]nired  to  prove  the  whole  of  his  justification  f.     It  is  also  a  rule*,  that 

1  where,  in  an  action  of  trespass  quare  clausum  /regit,  the  defendant 

leads  a  right  of  common  of  pasture  for  divers  kinds  of  cattle,  ex.  gr. 

ones,  sheep,  oxen,  and  cows,  and  issue  is  taken  thereon,  if  a  right  of 

>*nraon  for  some  particular  kind  of  commonable  cattle  only  be  found 

Y  the  jury,  a  verdict  shall  pass  for  the  defendant,  in  respect  of  such 

^  the  trespasses  proved  as  shall  be  justified  by  the  right  of  common 

*     found,  and  for  the  plaintiff,  in  respect  of  the  trespasses  which 

***Il  not  be  so  justified  :   And  in  all  actions  in  which  such  right  of 

'*>>  or  common  as  aforesaid,  or  other  similar  right,  is  so  pleaded 

*  Com.  Dig.  tit  Pleader,  8  M.  12.    3  e  Knight  v.  Woore,  7  Car.  &  P.  856. 
^hit  PL  930.                                                3  Bing.  N.  R.  3.     3  Scott,  386.  S.  C. 

*  Bird  p.  Randall,  3  Bur.  1353.  f  Atkinson   v.  Warne,  3  DowL   Rep. 
c  Heath  v.  Mihrard,  8  Bing.  N.  R.  98.       483.  1  Cromp.M.  &R.  887.  6Tyr.  Rep. 

*8cott,  160.  1  Hodges,  198.  S.C.  481.  9  Leg.  Obs.  491.  S.  C. 

d  R.  PL  H.  4  W.  IV.   Trespass,  reg.  ■  R.  PL  H.4  W.  IV.  Trespass, reg.  V. 

V.  $  4.    5  Barn.  &  Ad.  Append,  x.  10  §  5,  6.  5   Barn.  &  Ad.  Append,  x.    10 

Bing.  471.  8  Cromp.  &  M.  84.  Bing.  478.  8  Cromp.  &  M.  84. 
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In  trespass  de 
bonis  asporia- 
tis. 


that  the  allegations  as  to  the  extent  of  the  right  are  capable  of  being 
construed  distributively,  they  shall  be  taken  distributively."* 

In  trespass  de  boms  asportatis,  it  was  formerly  incumbent  on  the 
plaintiff  to  prove,  on  the  general  issue,  his  property  in  the  goods  men- 
tioned in  the  declaration  b.     But,  by  a  late  statutory  rule  of  pleading  e, 
it  is  declared  that  "  in  actions  of  trespass  de  bonis  asportatis,  die 
plea  of  not  guilty  shall  operate  as  a  denial  of  the  defendant  baring 
committed  the  trespass  alleged,  by  taking  or  damaging  the  goods 
mentioned,  but  not  of  the  plaintiff's  property  therein  :"  and  matter 
of  justification  or  excuse  must  be  specially  pleaded  in  this  action,  u 
well  as  a  release,  or  other  matter  in  discharge  of  it.     In  trespass  for 
seizing  goods,  in  the  possession  and  apparent  ownership  of  the 
plaintiff,  the  defendant  cannot  set  up  the  title  of  a  third  person,  to 
defeat  the  action ;  for  it  would  lead  to  great  confusion,  if  a  defendant 
were  allowed  to  set  up  the  title  of  others  to  goods  which  were  not  his 


own 


Id  what  cases 
general  issue 
may  be  pleaded, 
by  act  of 
parliament. 


In  actions  for 
distresses  for 
poor  rates. 


Regularly,  by  the  common  law,  where  a  man  doth  any  thing  by 
force  of  a  warrant  or  authority,  he  must  plead  it  specially*.  But 
in  order  to  protect  ministers  and  officers  of  justice,  in  the  execution 
of  their  offices,  and  to  prevent  the  prolixity,  difficulty  and  expense  of 
special  pleading,  they  are  in  many  cases  allowed  by  statute  to  plead, 
the  general  issue,  and  give  the  special  matter  in  evidence.  Thus,  by 
the  statute  43  Eliz.  c.  2.  §  19  f,  "  if  any  action  of  trespass,  or  other 
"  suit,  shall  happen  to  be  attempted  and  brought  against  any  person  or 
"  persons,  for  taking  of  any  distress,  making  of  any  sale,  or  any  other 
"  thing  doing  by  authority  of  that  act,  the  defendant  or  defendants- 
"  in  any  such  action  or  suit  shall  and  may  either  plead  not  guilty^ 
"  or  otherwise  make  avowry,  or  cognizance,  or  justification,  for  the 


*  For  cases  in  which  the  issue  in  tres- 
pass  has  been  holden  to  be  divisible,  see 
Richards  v.  Peake,  2  Barn.  &  C.  918. 
Bassett  v.  Mitchell,  2  Barn.  &  Ad.  99. 
Tapley  v.  Wainwright,  6  Barn.&  Ad.  395. 
2  Nev.  &  M.  697.  S.  C  Phythian  (or 
Pythian)  v.  White,  1  Meeson  &  W. 
216.  4  Dowl.  Rep.  714.  1  Tyr.  &  G. 
516.  S.  C 

b  Tidd  Prac.  9  Ed.  652. 


CR.RE4W.  7tospast,Ttg.  V* 
3.  5  Barn.  &  Ad.  Append,  x.  10  Biog 
471.  2  Cromp.  &  M.  24. 

d  Nelson  v.  Cherrill,  1  Moore  &S.  452- 
8  Bing.  316.  S.  C 

e  Co.  Lit.  283;  and  see  Tidd  Pnc* 
Ed.  652,  8. 

f  This  seems  to  have  been  the  first  in- 
stance in  which  the  general  issue  was  gi^ 
by  act  of  parliament. 
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the  said  distresses,  making  of  sale,  or  other  thing 
rirtue  of  that  act ;  alleging  in  such  avowry,  cognizance, 
ition,  that  the  said  distress,  sale,  trespass,  or  other  thing, 
ie  plaintiff  or  plaintiffs  complained,  was  done  by  authority 
t,  and  according  to  the  tenor  purport  and  effect  of  that 
it  any  expressing  or  rehearsal  of  any  other  matter  or  cir- 
eontained  in  that  act."  On  this  statute  it  has  been  holden, 
%ss  against  overseers,  for  taking  a  distress  for  poor  rates, 
*  of  defence  may  still  be  given  in  evidence  under  the 
ea;  and  a  defence  that  the  goods  taken  were  not  the 
plaintiff,  need  not  therefore  be  pleaded  *• 

itute  7  Jac.  I.  c.  5.  "  if  any  action,  bill,  plaint,  suit  upon  Againstjustices 
-espass,  battery  or  false  imprisonment,  shall  be  brought  consublesTitc. 
lis  majesty's  courts  at  Westminster  or  elsewhere,  against 

of  the  peace,  mayor  or  bailiff  of  city  or  town  corporate* 
>h,  port-reeve,  constable,  &c.  for  or  concerning  any  matter 
ling,  by  them  or  any  of  them  done,  by  virtue  or  reason  of 
ly  of  their  office  or  offices,  that  it  shall  be  lawful  to  and 
luch  justice  of  peace,  mayor,  bailiff,  constable,  or  other 
officers  therein  before  named,  and  all  others  which  in 
ind  assistance,  or  by  their  commandment,  shall  do  any 
ting  or  concerning  his  or  their  office  or  offices,  to  plead 
I  issue,  that  he  or  they  are  not  guilty,  and  to  give  such 
iter  in  evidence  to  the  jury  which  shall  try  the  same, 
ial  matter  being  pleaded  had  been  a  good  and  sufficient 
aw  to  have  discharged  the  said  defendant  or  defendants 
pass,  or  other  matter  laid  to  his  or  their  charge."  In  an 
ispass  and  false  imprisonment,  a.  constable  may  justify 
neral  issue,  though  he  acted  without  a  warrant,  provided 

reasonable  charge  of  felony  made,  although  he  after- 
urge  the  prisoner,  without  taking  him  before  a  magis- 
lthough  it  should  turn  out  in  fact  that  no  felony  was 
:  but  a  private  individual  who  makes  the  charge,  and 
nstable  in  motion,  cannot  justify  under  the  general 
list  plead  the  special  circumstances  by  way  of  justifi- 

avey,  6  Nev.  &  M.  356;  house  v.    Elliott,   6  Durnf.  &  E.  315. 

1  Jac,  I.  c.   12.  §  3.  by  Hobbt  v.   Bnmscombe,  3  Campb.  420. 

are  declared  to  be  entitled  M'Cloughan  v.    Clayton,  Holt  NL  PrL 

the  stat  7  Jac.  I.  c.  5.  as  478.     Beckwith  v.  Philby,  6  Barn.  &  C. 

general  issue,  in  actions  635.  9  Dowl.  &  R,  487.  S.  C  ;  and  see 

&c.     Post,  380.  Tidd  Prac.  9  Ed.  653. 
*ayne,  Doug.  359.    Stone- 
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cation,  in  order  that  it  may  be  seen  whether  hit  suspicions  were 
reasonable  *. 
Against  church-       By  the  statute  21  Joe*  I.  c.  12. b,  "  all  churchwardens,  and  persons 

orem^&L      "  caUed  morn  m*n>  executing  the  office  of  churchwardens,  and  all 

"  overseer*  of  the  poor,  and  all  others  which  in  their  aid  and  assist- 

"  ance,  or  by  their  commandment,  shall  do  any  thing  touching  or 

"  concerning  his  or  their  office  or  offices,  shall  be  enabled  to  receive 

"  and  have  such  benefit  and  help,  by  virtue  of  the  said  act  of  7  /sc 

"  I.  c.  5.  to  all  intents  constructions  and  purposes,  as  if  they  had 

Against  persons  "  been  specially  named  therein."    The  provisions  of  the  statute  %\ 

pubiul^mploy-     ^ac*  I*  c*  13.  are  extended  by  the  42  Geo.  III.  c.  85.  §  6.  to  all 

menu,  &c         persons  having,  or  holding,  or  exercising,  or  being  employed  in  stay 

public  employment,  or  in  any  office  station  or  capacity,  either  civil 

or  military,  either  in  or  out  of  this  kingdom,  and  having,  by  virtse 

thereof,   power  or  authority  to  commit  persons  to  safe  custody. 

Against  officers  And  there  are  similar  provisions  in  other  statutes,  relating  to  officers 

excise^  &c!  °*     °^  ^e  customs  °,  and  excise d ;  officers  of  the  army>  navy,  and  a*- 

rines  • ;  members  and  ministers  of  courts  martial  {;  commissioners 
for  the  affairs  of  taxes  *,  and  commissioners,  or  assistant  commis- 
sioners, under  the  poor  law  amendment  act h,  &c. 
For  irregular  By  the  statute  11  Geo.  II.  c.  19.  §  21.  for  the  more  effectual  st- 

resses, curing  the  payment  of  rents,  and  preventing  frauds  by  tenants,  M  ia> 

"  all  actions  of  trespass,  or  upon  the  case,  to  be  brought  against  any 
"  person  or  persons  entitled  to  rents  or  services  of  any  kind,  his  hear 
"  or  their  bailiff  or  receiver,  or  other  person  or  persons,  relating  to 
"  any  entry  by  virtue  of  that  act  or  otherwise,  upon  the  premise* 
"  chargeable   with   such   rents   or   services,   or   to   any  distress  osC 
"  seizure,   sale  or   disposal  of  any  goods  or  chattels  thereupon,  i* 
"  shall  and  may  be  lawful  to  and  for  the  defendant  or  defendants  i 
"  such  actions  to  plead  the  general  issue,  and  give  the  special  mat — 
"  ter  in  evidence."       This  statute  does  not  it  seems  extend  to  *3 
seizure  for  a  heriot  custom  * ;    and  in  trespass  for    taking  goods-  <* 
where  the  defence  is  a  distress  for  rent,  after  a  clandestine  remova. J 
off  the  premises,  it  must  be  pleaded  specially,  and  cannot  be  givers 

»  McCloughan   v.    Clayton,  Holt  Ni.  c.  37.  §  23. 
PrL  478  ;  and  see  Mure  v.  Kaye,  4  Taunt.  c  6  Geo.  IV.  c.  108.  §  97. 

34.     Tidd  Prac.  9  Ed.  653.  f  1 1  Geo.  I V.  &  1  W.  IV.  c.  8.  §  $- 

b  §  3.  g  43  Geo.  III.  c,  99.  §70. 

c  6  Geo.  IV.  c.  ]08.  §  97.  *  4  &  5  W.  IV.  c.  76.  *  104. 

d  7  &  «  Geo.  IV.  c.  53.   §   115;    and  >  Lloyd   v.  Winton,    Barnes,    lie-  i 

see  23  Geo.  III.  c.  70.  §  34.  28  Geo.  III.  Wils.  28.  S.  C.  Say.  Costs,  107. 
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ee  under  the  general  issue*.  On  this  statute,  a  plea  of 
m  in  trespass,  as  a  distress  for  rent,  stating  that  the  plain- 
nd  enjoyed  the  locus  in  quo  as  tenant  to  the  defendant,  at 

rent,  without  shewing  any  reversion  in  him,  has  been 
be  good  on  demurrer  b.  And  where,  in  trespass  for  build- 
and  heightening  the  plaintiff's  wall,  and  thereby  obstruct- 
ght»  the  defendant  pleaded  the  general  issue,  and  having 

the  trial  that  the  wall  was  a  party  wall,  and  that  he  had 
er  a  bond  fide  impression  that  the  provisions  of  the  build- 
4  Geo.  III.  c.  78.  §  48.  justified  him  in  raising  the  wall, 
iff  was  nonsuited,  he  not  having  given  a  notice  of  action, 
id  by  $  100.  of  that  act,  the  court  held  that  the  evidence 
erly  received  under  the  general  issue,  and  that  the  nonsuit 

c 

. 

id  also  be  observed,  that  in  many  other  cases  the  defend-  In  other  cases. 
>wed,  by  subsequent  acts  of  parliament,  to  plead  the  general 
I  give  the  special  matter  in  evidence  at  the  trial d ;  as  in  ac- 


in  v.  Davis,  1  Esp.  Rep.  257. 
>.  Fotherby,  4  Campb.  186. 
Harrell,  6  Car.  &  P.  225. 
r  v.  Nye,  1  Cromp.  M.  &  R. 
r.  Rep.  777.  S.  C. ;  and  see 
otts,  1  Cromp.  M.  &  R.  89. 
lame,  4  DowL  R.  266;  but 
loes  not  seem  to  have  been 
as  the  defendant  might  have 
:  guilty,  and  given  the  special 
ridence,  by  the  stat  1 1  Geo.  II. 

v.  Ody,  7  Car.  &  P.  22.  2 
&  R.  J28.  5  Tyr.  Rep.  725. 
J7.  S.  C. ;  and  see  Same  t*. 
eeson  &  W.  452.  1  Tyr.  & 
I  Leg.  Obs.  100.  S.  C. 
rindpal  statutes  by  which  the 
m  allowed  to  plead  the  general 
jive  the  special  matter  in  evi- 
e  trial,  since  the  1 1  Geo.  II.  c 
ire  the  23  Geo.  II.  c.  27.  §  S3. 
equests'  act  for  Westminster;) 
\  24.  (the  like,  for  the  Tower 
tt.  c.  83.  §  18.  (the  like,  for 
)  14  Geo.  III.  c.  78.  §  100. 
«t ;)  89  Geo.  III.  c.  lviii.  §  18. 


(for  regulating  the  rates  of  porterage  in 
London,  &c.;)  id.  c.  brix.  §  185.  {West 
India  Dock  act;)  39  &  40  Geo.  III.  c. 
47.  (Hackney  Coach  act ;)  id.  c.  xlvii.  § 
151.  (London  Dock  act ;)  43  Geo.  III.  c. 
99.  §  70.  (relating  to  duties  under  the 
management  of  the  commissioners  for  the 
affairs  of  taxes ;)  50  Geo.  HI.  c  41.  §  34. 
(Hawkers'  &  Pedlars'  act;)  53  Geo.  III. 
c.  121.  $87.  (New  Street  act;)  id.c.  127. 
§  12.  (for  recovery  of  church  rates,  and 
tithes;)  55  Geo.  III.  c  153.  §  54.  (re- 
lating to  postage  of  letters ;)  57  Geo,  III. 
c46.§  17.  (relating  to  copper  tokens, &c;) 
SGeo.IV.c.71.§6.  (to  prevent  the  cruel  and 
improper  treatment  of  cattle;)  id.  c.  126. 
§  147.  (General  Turnpike  act ;)  id*  c.  cvi. 
§  30.  (relating  to  the  making  and  sale  of 
bread  in  London,  &c.;)  4  Geo.  IV.  c.  62. 
§  62.  (relating  to  duties  on  post  horses ;) 
6  Geo.  IV.  c.  16.  §  44.  (Bankrupt  act;) 
id.  c.  125.  §  84.  (relative  to  pilots  and 
pilotage ;)  7  &  8  Geo.  IV.  c.  29.  §  75. 
(relative  to  larceny,  &c ;)  id.  c.  30.  §  41. 
(relative  to  malicious  injuries  to  property;) 
id.  c.  lxxv.  §  93.  (for  regulation  of  the 
watermen    and  lightermen  of  the  river 
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For  things  done 
in  pursuance  of 
court  of  requests' 
acts,  A.  c. 


Proviso,  author- 
izing persons 
to  plead  general 
issue,  by  act  of 
parliament. 


Observations 
thereon. 


Defendant  not 
allowed  to  plead 
specially,  with 
general  issue 
given  by  statute. 


tions  for  things  done  in  pursuance  of  the  court  of  requests'  acts, 
&c.  In  the  court  of  requests'  act  for  London,  (39  &  40  Geo.  III. 
c.  civ.)  there  is  a  clause,  (§  18.)  authorizing  the  defendant,  when 
sued  for  any  thing  done  in  pursuance  of  that  act,  to  plead  the  gene- 
ral issue,  and  give  the  special  matter  in  evidence;  but  this  act  is 
repealed  by  the  5  &  6  W.  IV.  c.  xciv.  for  amending  and  consolidat- 
ing the  acts  for  the  recovery  of  small  debts  in  London,  &c  and  there 
is  no  such  clause  in  the  latter  act. 

It  has  been  already  seen  •,  that  in  the  law  amendment  actb,  (which 
authorizes  the  judges  of  the  superior  courts  of  common  law  at  WesU 
minster,  or  any  eight  or  more  of  them,  by  any  rule  or  order  to  be  by 
them  from  time  to  time  made,  in  term  or  vacation,  to  make  altera- 
tions in  the  mode  of  pleading  in  the  said  courts,  and  in  the  mode  of 
entering  and  transcribing  pleadings,  judgments,  and  other  proceed- 
ings, in  actions  at  law,)  there  is  a  proviso,  that  "  no  rule  or  older 
"  made  in  pursuance  thereof,  should  have  the  effect  of  depriving  any 
"  person  of  the  power  of  pleading  the  general  issue,  and  of  givisf 
"  the  special  matter  in  evidence,  in  any  case  wherein  he  then  was, 
"  or  thereafter  should  be  entitled  so  to  do,  by  virtue  of  any  act  of 
**  parliament,  then  or  thereafter  to  be  in  force/'    On  this  proviso,  it 
has  been  observed  by  a  learned  baron  c,  that  *  there  is  certainly  SB 
inconvenience  arising  from  pleading  the  general  issue  under  a  sta- 
tute, in  the  general  form  ;  and  perhaps,  in  such  a  case,  the  plaintiff 
might  take  out  a  summons  before  a  judge,  to  inquire  what  defense 
the  party  intended  to  set  up  under  it c.     The  judges,'  he  added, '  were 
desirous  that  some  regulations  should  be  made  as  to  the  form  in 
which  a  general  issue  under  a  statute  should  be  pleaded  ;  but  they 
thought   they  were  prohibited  by   the  above  act  from  so  doing.' c 
Where  a  defendant  may,  by  statute,  give  matter  of  justification  in 
evidence  under  the  general  issue,  as  in  trespass  for  breaking  and 
entering  the  plaintiff's  dwelling-house,  and  seizing  and  detaining  his 


Thames;)  9  Geo.  IV.  c.  60.  §  48.  (re- 
lating to  importation  of  corn;)  10  Geo. 
IV.  c.  44.  §  41.  (Metropolitan  police  act;) 
11  Geo.  IV.  &  1  W.  IV.  c.  64.  §  28. 
(Beer  act;)  4  &  5  W.  IV.  c.  49.  §  29. 
(relating  to  weights  and  measures ;)  id,  c. 
76.  §  104.  (Poor  law  amendment  act;) 
5  &  6  W.  IV.  c.  50.  §  109.  (General 
Highway  act ;)  id.  c.  76.  §  133.  (Muni- 
cipal corporation  act ;)  6  &  7  W.  IV.  c.  8. 
(Mutiny act;)  and  td.c.  cxxxvii. $  85.  (court 


of  requests'  act  for  Westminster).  And 
for  other  statutes,  by  which  the  defemhat 
is  allowed  to  plead  the  general  issu*  sad 
give  the  special  matter  in  evidence  at  the 
trial,  see  the  Index  to  Ruff'head's  statute* 
voL  ix.  tit.  General  issue,  and  the  subse- 
quent Indexes  thereto. 

a  Ante,  337. 

b  3  &  4  W.  IV.  c.  42.  §  1. 

c  Mr.  Baron  ^&fer*m,  in  Wells  p.  <ty 
7  Car.  &  P.  25. 
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goods,  the  defendant  will  not  be  allowed  to  plead  the  general  issue, 
and  also  a  special  plea  of  justification,  that  he  entered  the  house  as 
landlord,  to  seize  the  goods  on  a  distress  for  rent*. 


It  will  next  be  proper  to  notice  the  pleas  in  actions  by  and  against  Pleas  in  actions 
bankrupts,  and  insolvent  debtors,  or  their  respective  assignees;  and  £Bkrupti^&c. 
against  executors  and  administrators,  or  heirs  and  devisees. 

The  bankruptcy  of  the  plaintiff6,  or  his  discharge  under  an  insol-  Bankruptcy  of 
vent  act c,  after  the  cause  of  action  accrued,  might  formerly  have  P  ° 
been  given  in  evidence  under  the  general  issue  in  assumpsit ;  though 
they  were  sometimes  pleaded  specially :  And  where  the  plaintiff,  a 
bankrupt,  having  sued  out  a  latitat,  the  defendant,  before  declara- 
tion, paid  the  debt  to  the  assignees,  the  court  held,  that  in  an  action 
by  billy  this  payment  might  be  given  in  evidence  under  the  general 
issue  d.  But,  in  an  action  by  the  provisional  assignee  of  a  bankrupt, 
the  fact  of  the  bankrupt's  estate  having  been  assigned  by  the  plain- 
tiff to  new  assignees,  between  the  time  of  issuing  the  latitat,  and  de- 
livery of  the  declaration,  was  holden  to  be  no  ground  of  nonsuit, 
upon  a  plea  of  non  assumpsit ;  and  that  if  it  were  an  answer  to  the 
action,  it  should  have  been  pleaded  specially  e.  So,  a  plea  in  bar, 
stating  that  a  commission  of  bankrupt  issued  against  the  plaintiff 
in  Ireland,  under  which  he  was  duly  found,  adjudged  and  declared  a 
bankrupt,  without  alleging  that  he  was  in  fact  a  bankrupt,  was 
holden  to  be  badf;  such  a  plea  should  have  stated  the  trading, 
petitioning  creditor's  debt,  and  act  of  bankruptcy  f.  And  now,  since 
the  late  statutory  rules  of  pleading,  the  bankruptcy  of  the  plaintiff, 
or  his  discharge  under  the  insolvent  act,  must  be  pleaded  specially. 

The  defendant  cannot  give  his  bankruptcy  *,  or  discharge  under  Of  defendant 
the  insolvent  debtors'  act h,   in  evidence  under   the  general  issue. 
But,  by   the  statute   5   Geo.  II.   c    30.   §   7.    "in  case  a  bank-  Bystat5Geo. 
•*  rupt  •  shall,  after  obtaining  his  certificate,  be  prosecuted  or  im-        °*  S0,  ^  7* 


*  Neale  v.  Mackenzie,  1  Cromp.  M.  & 
R.  61.  4  Tyr.  Rep.  670.  2  DowL  Rep. 
708.  Sb  C  ;  but  see  Twigg  ».  Potts,  1 
Cramp.  M.  &  R.  89.  Hooker  v.  Nye, 
id.  268.  4  iy.  Rep.  777.  S.  C.  where 
mcfa  a  justification  was  pleaded  specially, 
with  the  general  issue. 

*  8  Chit  PL  4  Ed.  918.  (a.)  1  Chit 
PL  260. 

e  8cott  v.  Clare,  3  Canpb.  236. 


d  Crofton  v,  Poole,  1  Bam.  &  Ad.  568. 

•  Page  v.  Bauer,  4  Barn.  &  Aid.  345 ; 
and  see  Tidd  /Vac.  9  Ed.  647. 

f  Gwinness  v.  Carroll,  2  Man.  &  R. 
132 :  and  see  Guinness  v,  Carroll,  1  Barn. 
&  Ad.  459. 

1  Gowland  v.  Warren,  1  Campb.  363. 

b  Bircham  t>.  Creighton,  3  Moore  & 
S.  345.  lOB'mg.  11.  S.  C. 
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pleaded  for  any  debt,  due  before  such  time  as  he  she  or  they 
"  became  bankrupt,  such  bankrupt  shall  and  may  plead  in  general, 
"  that  the  cause  of  such  action  or  suit  did  accrue  before  such  time  as 
"  he  she  or  they  became  bankrupts,  and  may  give  that  act  and  the 
"  special  matter  in  evidence  ;  and  the  certificate  of  such  bankrupt's 
"  conforming,  and  the  allowance  thereof,  according  to  the  directions 
"  of  that  act,  shall  be  allowed  to  be  sufficient  evidence  of  the  trad- 
"  ing,  bankruptcy,  commission,  and  other  proceedings  precedent  to 
"  the  obtaining  such  certificate ;  and  a  verdict  shall  thereupon  pass 
for  the  defendant,  unless  the  plaintiff  in  such  action  can  prove 
the  said  certificate  was  obtained  unfairly  and  by  fraud,  or  unless 
"  the  plaintiff  in  such  action  can  make  appear  any  concealment  by 
"  such  bankrupt,  to  the  value  of  ten  pounds."     Under  this  statute, 
a  bankrupt's  certificate  allowed  after  the  filing  of  the  plaintiff's  bifl, 
and  before  plea  pleaded,  was  holden  to  be  evidence  to  support  the 
general  plea  of  bankruptcy,  given  by  the  statute  *.     And  a  plea,  in 
the  general  form,  was  deemed  sufficient  to  entitle  a  bankrupt  to  the 
benefit  of  the  statute  49  Geo.  III.  c.  121.  §  8.  which  discharged  him, 
after  having  obtained  his  certificate,  of  all  demands  at  the  suit  of  t 
surety,  or  person  liable  for  his  debt,  who  had  paid  the  same  after  tie 
issuing  of  the  commission,  in  like  manner,  to  all  intents  and  purpose^ 
as  if  such  person  had  been  a  creditor  before  the  bankruptcy b.  What 
the  certificate  was  allowed  after  plea  pleaded,  it  seems  that  the  bank- 
ruptcy must  have  been  pleaded  specially,  and  not  in  the  general  form 
prescribed  by  the  statute  5  Geo.  II.  c.  30.  §  7  c  :  And  a  certificate 
obtained  at  Newfoundland,  under  the  49  Geo.  III.  c.  27.  §  8.  did  not 
entitle  the  defendant  to  be  discharged,  on  entering  a  common  appear- 
ance, but  must  have  been  pleaded  in  bar  d. 
By  stat  6  Geo.        The  statute  5  Geo.  II.  c.  30.  is  repealed  by  the  6  Geo.  IV.  c  16. 

§  1 .  But  there  is  a  clause  in  the  latter  statute  e,  similar  to  the  seventh 
section  of  the  former,  that  "  any  bankrupt  who  shall,  after  his  cer- 
tificate shall  have  been  allowed,  have  any  action  brought  against  him, 
for  any  debt  claim  or  demand,  thereby  made  proveable  under  the 
commission  against  such  bankrupt,  may  plead  in  general,  that  the 
cause  of  action   accrued  before  he   became   bankrupt f,  and  may 

a  Harris  v.  James,  9  East, 82.  v.  Witham,  1  M'CleL  &  Y.  2*50.  S.  P.; 

b  Westcott  v.  Hodges,  5  Barn.  &  Aid.  but  see  Quin  v.  Keefe,  2  H.  Blft.  555. 

12;  but  see  Stedman  v.  Martinnant,  12  d  Philpotts  v.  Reed,  3  Moore,  244. 623. 

East,  664.  semb.  contra  ;  and  see  stat.  1  Brod.  &  B.  13.  294.  S.  C;  and  tee  TO 

6  Geo.  IV.  c.  16.  §  52.  Prac.  9  Ed.  647,  8. 

c  Tower   v.    Cameron,   6  East,   41  a  '  §  126. 

Lindo  v.  Simpson,  2  Smith  R,  659.  Sharpe  f  For  the  general  form  of  a  pki  ^ 
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give  that  act  and  the  special  matter  in  evidence ;  and  such  bank- 
rupt's certificate,  and  the  allowance  thereof,  shall  be  sufficient  evi- 
"  dence  of  the  trading,  bankruptcy,  commission,  and  other  proceedings 
"  precedent  to  the  obtaining  such  certificate/'  On  this  statute  it  Decision! 
has  been  holden,  that  a  certificate  under  a  second  commission,  where  ereoiu 
the  estate  did  not  pay  15*.  in  the  pound,  may  be  given  in  evidence 
under  a  general  plea  of  bankruptcy  • :  such  a  plea,  however,  ought  to 
pursue  the  terms  of  the  statute,  and  conclude  to  the  country6.  And 
it  seems  that  under  this  statute  c,  no  action  can  be  maintained  against 
a  certificated  bankrupt,  for  a  debt  due  before  his  commission,  although 
he  has  compounded  with  his  creditors  before  his  commission,  and  his 
effects  have  not  produced  15*.  in  the  pound  under  itd.  A  certificate 
obtained  after  the  last  mentioned  statute,  on  a  commission  of  bank- 
ruptcy issued  before,  may  be  proved  by  production  of  the  certificate 
duly  allowed  e. 

A  general  form  of  pleading  is  given  by  the  statute  7  Geo.  IV.  c.  Discharge  of  in- 
57  f.  to  insolvent  debtors  discharged  under  it.  And  if  a  defendant  ao,vent  dcbtor8- 
give  a  bill  of  exchange  for  a  debt  from  which  he  has  been  discharged 
by  the  insolvent  act,  and  an  action  be  brought  on  that  bill,  he  must 
plead  his  discharge  *•  But  a  plea  to  an  action  of  debt  for  goods  sold  and 
delivered,  and  on  an  account  stated,  that  the  defendant  was  discharged 
by  order  of  the  insolvent  debtors'  court,  of  and  from  the  several  debts 
causes  of  action,  if  any,  in  the  declaration  mentioned  was,  we  have 
k,  holden  to  be  bad  on  special  demurrer,  for  hypothetically 
and  not  directly  confessing  the  cause  of  action  sought  to  be  avoided '. 

In  actions  by  assignees  of  a  bankrupt,  if  they  are  stated  to  be  so  in  in  actions  by  or 
the  declaration,  the  defendant  may  deny  generally  that  they  are  "f?"18!*8^11*** 
assignees11 ;  or  he  may  deny  specially  that  the  bankrupt  was  a  trader1 ,  or  insolvent 
or  the  petitioning  creditor's  debt  m,  or  act  of  bankruptcy n.    In  an 

the  defendant's  bankruptcy  and  certificate  B  1  Chit.  Jun.  PL  317 ;  and  see  Phil- 

befcre  action,  see  3  Chit  PL  911.  913,  pot  v.  Aslett,   2  DowL  Rep.    669.     I 

ftc  1  Chit  Jim.  PL  247.  Cromp.  M.  &  R.  86.    4  Tyr.  Rep.  729. 

*  Robertson  t>.  Score,  3  Barn.  &  Ad.  S.  C. 
3S8.  h  Ante,  350. 

*  Sheen  v.  Garrett,  6  Bing.  686.    4  '  Gould  v.   Lasbury  (or  Rasperry)  4 
Moore  &  P.  525.  a  C.  Tyr.  Rep.  863.  1  Cromp.  M.  A  R.  254. 

*  $  127.  2  Dowl.  Rep.  707.  S.  C. ;  and  see  Mar- 
'Bicker.  Nokes,  1  Moody  &  M.  SOS ;      gettsv.  Bayes,  I  Har.  &W.  685.  6Ner. 

and  see  Robertson  t>.  Score,  3  Barn.  &  Ad.       &M.  228.  S.  C. 


debtor,  &c. 


k  1  Chit.  Jun.  PL  280. 
*  Taylor  v.  Welsford,   1  Moody  &  M.  >  Id.  228. 

503.  per  Ld.  ft*!***,  Ch.  J.  m  Id.  229. 

f  $  61.  "  Id.  230. 
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Against  exe- 
cutor, or  ad- 
ministrator. 


action,  however,  by  the  assignees  of  a  bankrupt,  the  defendant,  if  he 
mean  to  dispute  the  petitioning  creditor's  debt,  &c.  must  give  the 
notice  of  his  intention  required  by  the  statute  6  Geo.  IV.  c.  16.  §  90  * : 
and  a  plea  that  the  party  was  not  duly  declared  a  bankrupt,  does  not 
operate  as  such  notice  b.  In  actions  against  assignees  of  a  bankrupt 
or  insolvent,  it  is  not  necessary  or  usual  to  state  on  the  record,  the 
character  in  which  they  are  sued :  And  in  all  actions  by  and  against 
assignees  of  a  bankrupt  or  insolvent,  or  executors  or  administrators, 
or  persons  authorized  by  act  of  parliament  to  sue  or  be  sued  as  no- 
minal parties,  it  is  declared  by  a  late  statutory  rule  c,  that  "  the  cha- 
racter in  which  the  plaintiff  or  defendant  is  stated  on  the  record  to 
sue  or  be  sued,  shall  not  in  any  case  be  considered  as  in  ii 
unless  specially  denied." 

In  an  action  against  an  executor  or  administrator,  either  at 
mon  law,  or  by  the  law  amendment  act,  (3  &  4  W.  IV.  c  42.  §|  1 
14.)  the  defendant  may  plead  any  matter  in  defence  of  the  action,  which 
his  testator  or  intestate  might  have  pleaded :  and,  in  addition  thereto, 
he  may  deny  the  character  in  which  he  is  sued,  by  pleading  ne  uiqmt 
executor  d,  or  administrator  •  ;  or,  admitting  it,  he  may  plead  that  m 
assets  have  come  to  his  hands f,  or  ^  that  he  has  fully  adnumstasi 
them ;  and  that  either  generally  *,  or  specially  before  notice  of  a 
bond  debt h,  or  with  the  exception  of  assets  to  a  certain  amount  whkfc 
are  not  sufficient  to  satisfy  the  plaintiff1 :  or  he  may  plead  a  retauer 
to  pay  his  own  debt,  of  equal  or  superior  degree k,  or  debts  of  a 
superior  degree  due  to  third  persons,  on  bonds  *,  or  judgments  m,  &c 
But  plene  administravit  is  no  bar  to  an  action  against  an  executor, 
upon  a  covenant  by  the  testator,  where  the  executor  has  paid  over  the 
residue  within  six  months  after  probate  n.     And  where  an  adminis- 
trator, being  under  terms  to  plead  issuably,  pleads  inconsistent  pleas* 
e.  g.  plene  administravit  and  his  own  bankruptcy,  the  plaintiff  may 


a  For  this  statute,  and  the  form  of  notice 
and  proceedings  thereon,  see  Tidd  Prac.  9 
Ed.  668,  9. 

b  Moon  v.  Raphael,  7  Car.  &  P.  115. 
2  Bing.  N.  R.  310.  1  Hodges,  289.  S.  C. 

c  R.  PL  Gen.  H.  4  W.  IV.  reg.  21.  6 
Barn.  &  Ad.  Append,  vii.  10  Bing.  469. 
2Cromp.&  M.  19,20. 

d  Com.  Dig.  tit.  Pleader,  2  D.  7.  3 
Chit.  PL  941.  1  Chit.  Jim.  PL  295. 

e  Com.  Dig.  tit.  Pleader,  2D.  IS.  3 
Chit.  P/.942.  1  Chit.  Jun.  PI.  216. 

'  Com.  Dig.  tit  Pleader,  2  D.  9. 


g  Com.  Dig.  tit  Pleader,  2V.9.S 
Chit.  PL  943. 

h  3  Chit  PL  971. 

1  Id.  945. 

k  Com.  Dig.  tit.  Pleader,  2D. 9. 3 
Chit  PL  946. 

1  Com.  Dig.  tit  Pleader,  2  D.  9.  * 
Chit  PL  948. 

m  Com.  Dig.  tit  Pleader,  2  D.  9.  3 
Chit  PL  947.  971 ;  and  see  Tidd  P*c* 
Ed.  644. 

n  Davis  v.  BlackweJl,  2  Moore  &  &  '• 
9  Bing.  5.  S.  C. 
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sign  judgment  as  for  want  of  a  plea  *.  So,  where  the  defendant,  in  an 
action  against  an  administrator,  after  obtaining  time  to  plead  upon 
the  usual  terms,  pleaded  a  judgment  recovered  since  the  commence- 
ment of  the  action,  but  did  not  aver  that  there  were  no  assets  ultra, 
the  court  gave  the  plaintiff  leave  to  sign  judgment  as  for  want  of  a 
plea ;  the  defendant  having,  since  the  commencement  of  the  action, 
admitted  by  letter  the  possession  of  assets  sufficient  to  cover  the 
judgment,  and  also  the  plaintiff's  demand b.  Where  the  defendant, 
as  executrix,  pleaded  no  assets,  without  any  averment  of  plene 
administravit,  and  the  plaintiff  replied  assets  in  hand,  the  court  held 
that  upon  this  issue,  the  defendant  might  shew  assets  exhausted  by 
payment ;  and  the  jury  having  found  such  to  be  the  fact,  the  court 
refused  to  grant  a  new  trial,  or  to  enter  judgment  non  obstante 
veredicto0. 

In  an  action  against  an  heir  or  devisee,  the  defendant,  in  addition  Heir,  or  devisee. 
to  any  matter  which  might  have  been  pleaded  by  the  ancestor  or  devisor, 
may  either  deny  the  character  in  which  he  is  sued ;  or,  admitting  it,  he 
may  plead  that  he  has  nothing  by  descent*,  or  devise9,  either  generally 
or  specially,  viz.  that  he  has  nothing  but  a  reversion  after  an  estate 
far  life  or  years';  or  that  he  has  paid  debts  of  an  equal  or  superior 
degree,  to  the  amount  of  the  assets  descended  or  devised  *,  or  that 
tie  retains  the  assets  to  satisfy  his  own  debt,  of  equal  or  superior 
degree k,  or  debts  of  a  superior  degree  due  to  third  persons1. 
The  heir,  if  an  infant,  might  also  formerly  have  prayed  that  the  parol 
might  demur,  till  he  was  of  full  age :  but  this  privilege,  we  have 
seen*,  is  now  taken  away  by  the  statute  11  Geo.  IV.  &  1  W.  IV. 
e.471. 


Pleas  were  formerly  entitled  generally  of  die  term  in  which  they  Title  of  pleai,&c. 
Were  pleaded,  unless  where  matter  of  defence  had  arisen  after  the 

*  Scrle  {or  Searle)  v.  Bradshaw,  4  Tyr.  e  8  Chit.  PL  978, 4 ;   and  see  stat.  3 

Rep.  69.  2  Cromp.  &  M.  148.  2  Dowl.  W.  &  M.  c.  14.  §  6.  11  Geo.  IV.  &  1 

fcep.  289.  S.  C.  W.  IV.  c.   47.  §  7.    3  &  4  W.  IV.  c. 

»  Roberts  v.  Wood,  3  Dowl.  Rep.  797.  104. 

10  Leg.  Obs.  332.  S.  C.    And  for  pleas,  (  Com.  Dig.  tit.  Pleader,  2  E.  3. 

etc  in  actions  by  and  against  executor*  and  *  Id.  ib. 

odmimttratort,   see  Lawes  on  Pleading,  h  Id.  ib. 

Cbsp.  XXI.  •  Tidd  Prac.  9  Ed.  644,  5.  936,  &c 

c  Reeves  v.  Ward,  2  Bing.  N.  R.  235.  Sup.  thereto,  1830.  p.  161,  &c 

9  Scott,  390.  1  Hodges,  300.  S.  C.  *  Ante,  320,  21. 

«  Com.  Dig.  tit  Pleader,  2  E.  3.    8  "  §  10. 
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first  day  of  the  term,  in  which  case  they  were  entitled  specially  of  i 
subsequent  day  ;  or  if  pleaded  in  vacation,  they  were  entitled  of  the 
preceding  term.  But,  by  a  late  statutory  rule  of  pleading*,  itii 
declared  that  "every  pleading,  as  well  as  the  declaration,  shall  bt 
entitled  of  the  day  of  the  month  and  year  when  the  same  was  plead- 
ed, and  shall  bear  no  other  time  or  date."  Therefore,  where  a  ple» 
is  dated  on  a  day  subsequent  to  that  on  which  it  is  delivered,  tbf 


plaintiff's  attorney  may,  it  seems,  treat  it 
ment  as  for  want  of  a  plea b.     This  ruli 
actions  over  which  the  coui 
and    therefore 


ity,  and  sign  judg- 

/er,  refers  only  to 

have  a  concurrent 

not    extend  to    real  actiora, 


Pleas  to  the  jurisdiction  of  the  court,  or  in  abatement,  could  not 
have  been  formerly  pleaded  after  making  a  full  defence  d.  And  thtt 
were  both  usually  be<,'un  by  defending  the  wrong,  or  force,  and  in- 
jury, when,  &c.  which  was  considered  as  making  only  half  defence': 
for  the  "  &e."  implied  only  half  defence,  in  eases  where  such  defai" 
was  to  he  made,  but  was  understood  as  a  Jail  defence,  if  that  vm 
necessary  f.  Pleas  in  bar  began  in  the  same  manner  :  But,  by  a  law 
statutory  rule  of  pleading  * ,  it  is  declared  that  "  no  formal  defena 
shall   be   required  in  a  plea,  and  it  shall  commence  as  follows  :  "  Tot 

said  defendant,  by his  attorney,  (or  "inpersr. 

The  court,   however,  will    not  set  aside  a  plea, 
commencing  with  a  formal  defence ''. 

Where  the  plea  admitted  die  cause  of  actii 
matter  of  discharge  ex  post  facto,  it  was  formerly  necessary  for  ih' 
■neement  of  his  plea,  to  state  that  the  plain- 


,"&c.)saystbit — " 
i  the  ground  of  iu 


i,  and  avoided  it  by 


defendant,  at 

tiff  ought  not  to  have  his  action, 

matter  of  the  plea  shewed  there  r 

was  usual  to  state  .that  he  ought  n< 
with  the  debt  sued  for ;  as  where,  i 
I  ance  of  it,  or  riens  per  ditcent ' . 

*  R.  PL  Gen.  H.  4  W.  IV.  rtg.  1.  6 
Bum.  &  Ad.  Append,  i.  10  Biujr.  404.  8 
Crontp.  AM,  II. 

<■  Hough  v.  Bond,  1  Mteson  &  W. 
S14;  but  leeNewnharn  v.  Hanny,  5  Dowl. 
Rep.  SSfl.  ISLfg.  Obi  SS7,  8.  S.  C 

■  Miller  u.  MilW,  1  Hodgci,  31.  1 
Scott,  387.  3  DowL  Ru-p.  406.  9  Leg. 
Obi.  47S.  S.  C. 

■  Stpph.  PI-  436 ;  and  s«   I  Chit.  PL 


where  uV 


actionem  non,  &c.) 
ever  was  a  good  cause  of  action,  it 
it  to  be  charged  (oncrari  nan  dtbtt,) 
i  debt  on  bond,  he  pleaded  in  avoid- 
And  now,  by  a  late  statutory  rule 

466.   1  Chit.  An.    PI.    17.    TUdfnx.? 
Ed.  637. 

•  TMd  Pnu.  9  Ed.  6S7.  (fc) 

' « (t) 

'  R.  PL  Gen.  H.  4  W.  IV.  rtf.  1ft  " 

Bam.  &  Ad.   Append,   y.    10  Bit*-  * 
2  Cramp.  4  M.  IT. 

»  Bacon  n.  Aihton,  b  Do.L  rUf." 
ISLtg.  Obi  101.  S.  C. 

'   Brown  u.  Cornish,  8  Silk.  SI* 
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>f  pleading  •,  it  is  declared  that  "  in  a  plea,  or  subsequent  pleading,  with,  by  statu- 
atended  to  be  pleaded  in  bar  of  the  whole  action  generally,  it  shall  decisions  there- 
tot  be  necessary  to  use  any  allegation  of  actionem  non,  or  to  the  like  on* 
ffect :  and  all  pleas  pleaded  without  such  formal  part  as  aforesaid, 
ball  be  taken,  unless  otherwise  expressed,  as  pleaded  respectively  in 
mut  of  the  whole  action :   provided,  that  nothing  therein  contained 
hall  extend  to  cases  where  an  estoppel  is  pleaded."     Upon  this  rule 
t  has  been  holden,  that  the  statement  of  actionem  non  is  dispensed 
nth,  in  a  plea  which  is  pleaded  to  the  whole  of  one  of  several  counts 
if  a  declaration  b.      But  it  has  been  doubted,  whether  a  plea  directly 
ud  expressly  denying  the  facts  alleged  in  one  count  of  the  declaration, 
nd  wholly  inapplicable  to  the  other  causes  of  action  stated  in  the 
leclaration,  but  without  any  introductory  statement  professedly  limit- 
ing its  application  to  the  first  count,  is  to  be  considered  as  a  plea  to  that 
mint  only,  or  as  an  informal  answer  to  the  whole  declaration  c. 
The  body  or  substance  of  the  plea,  &c.  is  not  affected  by  the  late  Body  of  plea, 

&c 

tatutory  rules  of  pleading ;  except  that  it  is  declared  by  one  of  them  d, 

hat  "  no  venue  shall  be  stated  in  the  body  of  the  declaration,  or  in 

my  subsequent  pleading d :   provided,  that    in    cases   where  local 

lescription  is  now  required,  such  local  description  shall  be  given." d 

rhe  forms  of  pleas  are  various,  according  to  the  nature  of  the  action,   Forms  of  pleas, 

ind  grounds  of  defence  to  which  they  are  adapted e.     The  general  ™d  ^^jjfijf' 

equisites  of  a  plea  are  first,  that  it  be  adapted  to  the  nature  of  the 

iction,  and  conformable  to  the  count f ;  and,  taken  collectively,  answer 

he  whole  declaration :  for  if  any  part  of  the  declaration  be  left 

inanswered,  it  operates  as  a  discontinuance.     If  a  plea  begin  as  an 

inswer  to  the  whole,  but  in  truth  the  matter  pleaded  be  only  an  an- 

iwer  to  part,  or  vice  versd  *,  the  whole  plea  is  naught,  and'the  plain- 

iff  may  demur  h :  And  where  a  plea  professes  to  answer  the  whole  of 


•  R.  PL  Gen.  H.  4  W.  IV.  reg.  9.  5 
3am.  &,  Ad.  Append,  v.  10  Bing.  467. 
t  Cromp.  &  M.  17. 

*  Bird  v.  Higginson,  4  Nev.  &  M.  505. 
»  Ad.  A  E.  696.  1  Har.  &  W.61.  S.  C. ; 
ind  see  4  Nev.  &  M.  508.  (a.) 

«  Worley  v.  Harrison,  5  Nev.  &M.  173. 
I  Ad.  &  E.  669.  1  Har.  &  W.  426.  S.  C. 
ind  see  Putney  v.  Swann,  2  Meeson  &  W. 
F8.  6  DowL  Rep.  296.  S.  C. 

*  R.  PL  Gen.  H.  4  W.  IV.  reg.  8.  5 
Barn.  &  Ad.  Append,  v.  10  Bing.  467.  2 
Cromp.  &  M.  16. 

•  For  the  forms  of  pleas  in  bar,  in  the 


different  actions  upon  contracts  and  for 
wrongs,  and  in  actions  by  and  against 
particular  persons,  see  the  precedents  re- 
ferred to  in  this  Chapter.    Ante,  323,  &c. 

f  Co.  Lit  SOS.  a. 

g  Gray  ».  Pindar,  2  Bos.  &  P.  427; 
and  see  Hopkinson  v.  Tahourdin,  2  Chit. 
R.  SOS.  Thomas  v.  Heathorn,  2  Barn.  & 
C.  477.  S  Duwl.  &  R.  647.  S.  C.  Clark, 
son  v.  Lawson,  6  Bing.  587.  4  Moore  & 
P.  S56.  S.  C.  Mountney  t».  Watton,  2 
Barn.  &  Ad.  673. 

*  Hopkinson  v.  Tahourdin,  2  Chit.  R. 
SOS.    Thomas  v.  Heathorn,  2  Barm  &  C. 
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a  count  or  counts,  and  is  no  answer  to  any  good  part  of  them,  the 
plaintiff,  on  demurrer,  is  entitled  to  judgment  ■'.  But  if  a  plea  begin 
only  us  an  answer  to  part,  and  be  in  truth  but  an  answer  to  part,  it  is 
a  discontinuance,  and  the  plaintiff  must  not  demur,  but  take  bis 
judgment  for  the  part  unanswered,  as  by  nil  dic'it ;  for  if  he  demur, 
or  plead  over,  the  whole  action  is  discontinued  b  :  Secondly,  the  pie* 
at  common  law  should  be  single,  consisting  only  of  one  fact,  or  of 
several  fiicts,  making  together  one  point:  for  if  a  plea  contain  dupli- 
city, or  allege  several  distinct  matters  which  require  several  ainmrn 
to  the  same  thing,  it  is  badp  :  Thirdly,  it  should  be  certain*,  in  point 
of  form  as  well  as  substance;  hut  certainly  to  a  common  intent  it 
sufficient ° :  and  that  which  is  apparent  to  the  court,  by  necessary 
collection  out  of  the  record,  or  is  necessarily  implied,  need  not  be 
expressedf;  as  in  setting  forth  the  feoffment  of  a  manor,  it  is  unne- 
cessary to  state  livery  and  attornment*.  So,  that  which  is  alleged  by 
way  of  conveyance  or  inducement  to  the  substance  of  the  action, 
need  not  be  so  certainly  alleged  as  that  which  is  the  substance  itself': 
Fourthly,  every  plea,  for  the  sake  of  certainty,  must  be  direct  and 
positive,  and  not  by  way  of  argument  or  rehearsal ' :  Fifthly,  it 
should  be  so  pleaded  as  to  be  capable  of  trial,  by  the  court  upon 
demurrer  or  nul  liel  record,  or  by  the  jury  upon  an  issue  in  fkt'- 

477.  3  Dowl.  &  R.  6*7.  S.  C.     Clarkson  5.  C 

t>.  Lawton,  6  BLng.   866.  S  Moore  &  P.  '  Co.  Lit.   304.  (a.)  Steph.  ft  K*, 

605. 5.  C;  and  toe  Philliptu.  Howgalp,  6  &c;  but  iee  Rowles  v.  Luit;,  4  Biq. 

Bam.  &  Aid.  8S0.    M'Curday  v.  Driscoll,  489.    1  Moore  &  P.  108.  S.  C. 

1  Cromp.    &  M.  GIB.    3  Tyr.  Rep.  671.  ■>  Co.  Lit.  303.    a.    Steph.  Ft.  I  & 

S.  C.     Stainraen  v.  Yearsley,   10  Bing.  3*8,  &c.     And  ai  to  certainly  of  J*Wi 

35.    3  Moore  &  S.  II".  S.  C.    Wnrley  see   id.  297,    Ac.    certainly    of  ww,  # 

v.  Harrison, 6 Nev. &  M.  173.  S  Ad.  &  E.  311,  &c.  quantity,  quality,  udnlK* 

669.  1  Har.  &  W.  486.  S.  C.  Ante,  389.  314,  &c.   and  the   namei  of  pcrtwu.  A 

1   Crump  v.  Adney,    1    Cromp.  &  M.  319,  &c 
368.    3  Tyr.   Rep.  879.   S.  C.  j  and  lee  '  Co.  Lit.  303.  i.   Steph.    ft  I  W 

Buth  v.    Parker,   I  Bing.  N.  R.  78.    *  330,  81. 
Moore  &  S.  588.  8.  C.  'Co.  LiL  303.    *.  Steph.   ft  I  &■ 

►  Weekib.  Peach,  I  Salt.  170.    MarVet  357,  &c. 
v.  Johnson,  id.  ISO.  Gilb.  C.  P.  155.197.  *  For  the  caiei  on  this  uibjcci,  « < 

Bullythorpet.  Turner,  Willej,  480.  Harvey  Wmi  SaunrL  5  Ed.  305.  o.  (19.) 
v.    Richards,   1  H.  Blac.   B*S.  Tippet  (.  h  Co.   Lit.   303.  o.  Steph.  ft  I M 

May,  1  Boi.  &  P.  411 ;  and  m  Earl  of  371.  fee. 

Manchester  o.   Vale,    1    Wms.   Saund.  5  '  Co.  Lit.  3D3.  a.SOi.a.  Sladef.DfiU 

Ed.26.  (3.)   I  Chit.  R.  188.  (a.)     Win-  Hob.  895.    Str-ph.  Pi.  1  Ed.  39*. &■ 
.tone  v.  Linn,  1   Bam.  &  C.  465,  6,1.2  *  Co.  Lit.  803.  6.     Ca»e  of  AbW  i 

Dowl.  &  II.  471,  8,  S.  S.  C.      Roolei  v.  Strata  Mercelta,  0  Co.  84,  5.      Can""* 

Lusty,  4  Bing.  428.  1  Moore  &  P.  108.  v.  RoUetton,  1  Martb.  807. 
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Sixthly,  it  should  be  true,  and  capable  of  proof;  for  truth  is  said  to 
be  die  goodness  and  virtue  of  pleading,  as  certainty  is  the  grace  and 
betoty  of  it*.  Seventhly,  the  plea  shall  be  taken  most  strongly 
against  him  that  pleadeth  it ;  for  every  man  is  presumed  to  make  the 
hist  of  his  own  case  b.  But  eighthly,  surplusage  shall  never  make  the 
fist  vicious,  except  where  it  is  repugnant,  or  contrary  to  matter  pre- 
cedent*. .  Lastly,  it  is  a  general  rule  in  pleading,  that  an  equivocal 
tijiisssuti  shall  be  construed  against  the  party  using  it ;  but  if  the 
ttaer  party  plead  over,  he  thereby  admits  that  the  expression  is  used 
is  that  sense  which  will  support  the  previous  pleading,  and  so  cures 

tk#  mfiiranlitv  d 

In  order  to  avoid  prolixity,  general  forms  of  pleading  are  General  forms 
inscribed  in  particular  cases,  by  various  acts  of  parliament :  as  in  P****"1*?' 
against  bankrupts  who  have  obtained  their  certificates,  by  the 
5  Geo.  II.  c.  30.  $  7.  and  6  Geo.  IV.  c.  16.  $  126 ;  or  against 
who  have  been  discharged  under  the  statute  7  Geo.  IV.  c. 
W.  1 61 ;  or  where  an  action  is  brought  in  a  superior  court  for  a  debt 
•ft  exceeding  40*.  in  a  case  cognizable  by  the  court  of  requests  for 
Wmtmhiter,  by  the  6  &  7  W.  IV.  c.  cxxxvii.  §  86.;  in  actions  of 
isiasii,  or  other  suit,  against  any  person  or  persons  for  taking  any 
SjsIua,  or  other  act  done  by  authority  of  the  commission  of  sewers f 
•f  by  authority  of  any  laws  or  ordinances  made  by  virtue  of  the  said 
ftasoussion,  by  the  23  Hen.  VIII.  c.  5.  $  11. ;  or  by  authority  of  the 
**  for  the  relief  of  the  poor,  by  the  43  Eliz.  c.  2.  $  19.  • ;  and  in 
sajkiag  avowries  or  cognisances,  upon  distresses  for  rent,  quit  rents, 
tosiefs,  heriots,  and  other  services,  by  the  11  Geo.  II.  c.  19.  $  22 : 
Fo  which  may  be  added,  the  form  of  the  plea  prescribed  by  the  late 
Natatory  rules  f,  where  money  is  paid  into  court. 

It  should  also  be  remembered,  that  by  a  clause  in  the  statute  2  &  3  Right  how  al- 
W.  IV.  c.  71.  *  for  shortening  the  time  of  prescription  in  certain  cases,  le^  *?  ?**mm 

°  ant,  in  actions 

*  »  enacted*  that  "  in  all  actions  upon  the  case,  and  other  pleadings,   upon  the  case, 
•herein  the  party  claiming  may  now  by  law  allege  his  right  generally, 
without  averring  the  existence  of  such  right  from  time  immemorial, 
••ch general  allegation  shall  be  still  deemed  sufficient ;  and  if  the  same 

*  flade  p.  Drake,  Hob.  895 ;  and  see       Pleader,  E.  &c.  1  Chit.  PL  4  Ed.  45  J, 
fcjk.Pt  lEd.444>&c.  &c.  463.&C. 

1  Co.  Lit  SOS.  b.  e  Ante,  878,  9. 

tJbLtk  8tepb.  PL  1  Ed.  417,  Ac.  f  R.  PL   Gen.  H.  4  W.  IV.  reg.   17. 

*  Hefason  *  Midrtleton,  6  Bam.  &  C.  5  Barn.  &  Ad.  Append,  vu  10  Bing.  4bU 
**.  ODovL  &  R.  249.  254.  256,  7.  2  Cromp.  &  M.  18.     Ante,  812,  IS. 
l&    And  for  the  several  cases  to  illus-  g  §  5.  Ante,  216. 

toe  the  above  rules,  see  Com.  Dig.  tit 


Pleat  of  pay- 
■  nd  net  off 
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shult  be  denied,  all  and  every  llie  matters  in  that  act  mentioned  and 
provided  which  shall  be  applicable  to  the  case,  shall  be  admissible  in 
evidence  to  sustain  or  rebut  such  allegation:"  And  **  in  all  plead- 
ings to  actions  of  trespass,  and  in  all  other  pleadings,  wherein,  before 
the  passing  of  that  act,  it  would  have  been  necessary  to  allege  the  right 
to  have  existed  from  time  immemorial,  it  shall  be  sufficient  to  allege  the 
enjoyment  thereof  (is  vf  right,  by  the  occupiers  of  the  tenement  in 
respect  whereof  the  same  is  claimed,  for  and  during  such  of  tlic 
periods  mentioned  in  the  act,  as  may  be  applicable  to  the  caae.  and 
without  claiming  in  the  name  or  right  of  the  owner  of  the  fee,  a»  w 
now  usually  done ;  and  if  the  other  party  shall  intend  to  rely  on  any 
proviso,  exception,  incapacity,  disability,  contract,  agreement,  or  other 
matter  therein  before  mentioned,  or  on  any  cause  or  matter  of  feci, 
or  of  law,  not  inconsistent  with  the  simple  fact  of  enjoyment,  the 
same  shall  be  specially  alleged  and  set  forth  in  answer  to  the 
allegation  of  the  party  claiming,  ami  shall  not  be  received  in  evidence, 
on  any  general  traverse  or  denial  of  such  allegation,"  On  this  statute, 
a  plea  of  enjoyment  of  right  of  common  for  thirty  years  before  the 
commencement  of  the  suit,  has  been  hold  en  to  be  sufficient,  without 
saying  that  it  was  enjoyed  thirty  years  next  before  its  commence- 
ment*. Upon  a  general  traverse  of  an  allegation  under  the  above  act, 
of  a  right  of  way  enjoyed  as  of  Tight  for  forty  years,  evidence  u 
admissible  of  an  agreement  within  that  period,  to  pay  a  sum  of  money 
for  permission  to  use  the  way h  ;  and  it  seems,  that  evidence  of  w 
annual  payment  for  such  permission,  within  the  forty  years,  would 
be  admissible,  in  support  of  an  allegation  of  an  interruption  for  a  year 
and  acquiescence  therein  b  :  It  also  seems,  that  n  special  allegation  rf 
a  deed  or  agreement  is  required,  under  the  seventh  section  of  the  act, 
in  those  cases  only  where  the  deed  or  agreement  precede*  the  forty,  * 
twenty  years ;  and  that  an  agreement  made  within  the  particular  pern! 
of  forty  or  twenty  years,  may  be  given  in  evidence  under  the  ge- 
neral traverse,  whether  such  agreement  be  in  writing  or  verbal*. 

Some  of  the  most  usual  pleas  in  bar  in  actions  upon  contracts,  ** 
pleas  of  payment,  tender,  and  set  off,  which  it  may  therefore  be  proper 
to  consider  particularly,  with  the  recent  decisions  thereon.  Tbeple* 
of  payment  is  pleaded  either  to  the  whole,  or  part  of  the  "ia 
demanded  by  the  declaration,  and  particulars  of  demand:  and  tk 

*  Jones  v.  Price,  3  Bing.  N.  R.  S8.  S  Rep.  60.  S  Scott,  £48.  S.    C ;  W  «* 

Scott,  376.    S.C.;    and  iee  Monmouth  Payne*.  SawUtt,  1  Moody  &  R.  SA  f* 

Canal  Company  o.  Harford,  1  Cramp.  M.  Pattam,J.   Rial,  Chap.  XXVIII.  ft  *•* 
&B.61*.  5Tyr.  IUp.68.S.C.    Beaa-  »  Ticfcle  a.  Brawn,  6  Ne».  at  at  a* 

ley  ft  Clarke,  8  Bing.  N.R.  706.  o  DowL  I  Har.  &  W.  769.  S.  C. 
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e  plea  differs,  where  the  money  ifl  paid  to  the  plaintiff  at 
ppointed  by  the  contract,  or  afterwards,  and  before  the 
ment  of  the  action  ;  or  where  it  is  paid  into  court,  under 
statutory  rules  of  pleading.  Where  the  payment  is  of  the  Of  plaintiffs 
whole  demand,  it  must  be  pleaded  specially,  and  cannot  be  w  °  e  eman 
ridence  under  the  plea  of  non  assumpsit a ;  and  a  defendant 
til  himself  of  an  admission,  on  the  part  of  the  plaintiff,  that 
n  paid,  under  a  plea  of  set  off  for  money  due  on  an  account 
ween  the  parties  b :  In  order  to  let  in  such  evidence,  a  plea  of 
nust  be  put  upon  the  record  b.  But  payments  before  action 
rhich  do  not  amount  to  a  bar  to  the  action,  but  merely  go  to 
i  plaintiffs  demand,  need  not  be  specially  pleaded ;  but  may 
n  evidence,  in  mitigation  of  damages,  under  a  plea  of  non 
K  It  has  been  doubted,  however,  whether,  under  this  plea, 
{part  of  the  sum  claimed,  after  action  brought,  can  be  given 
e  in  reduction  of  damages  c. 

een  already  seen  d,  that  where  several  breaches  are  assigned  Of  one  entire 
t$  the  defendant  may  plead  payment  into  court  of  one  entire  ^^oT 
tisfaction  of  all  the  breaches  e.    And  where,  to  a  declaration  breaches. 
i  a  bill  of  exchange,  and  distinct  sums  of  100/.  for  money 
interest,  goods  sold,  and  on  an  account  stated,  the  defendant 
s  to  the  31/.  and  as  to  121.  parcel  of  the  100/.  for  goods 
is  to  the  100/.  on  the  account  stated,  payment  into  court  of 
alleged  that  the  plaintiff  had  not  sustained  damage  to  a 
lount,  in  respect  of  so  much  of  those  causes  of  action  as  in 
nentioned,  the  court  held  that  this  plea  would  have  been 
►od  to  the  declaration,  except  to  the  count  on  the  bill  of 
;    though   they    doubted    whether  it  was  good,   for    not 
how  much  was  paid  on  the  bill f.     But  where  a  declaration 
tit  on  a  charterparty,  with  a  count  on  an  account  stated, 

v.  Jacobs,   2   Bing.   N.  R.  c  Richardson  v.  Roberts,  (Robertson  or 

157.    4  Dowl.  Rep.  186.  1  Robinson,)  1  Tyr.  &  G.  279.  (a.)  762.   1 

7  Car.&  P.  S.S.  C.  Lediard  Meeson  &  W.   463.   5  Dowl.  Rep.  88. 

id.  1  ;    and   see  Brown   v.  S.  C. j  and  see  Goldsmid  v.  Raphael,  3 

Dowl.   Rep.  565.    1 1  Leg.  Scott,  385. 

S.  C.  per  Patteson,  J.  Mil-  d  Ante,  313. 

omas,    4  Dowl.  Rep.  373.  e  Marshall  v.  Whiteside,  1  Meeson  & 

kinner,    1  Tyr.  &  G.  277.  4  W.  188.     1   Tyr.   &  G.  485.   4  DowL 

41.  1  Gale,  378.  S.  C.  Rep.  766.  1  Gale,  379.  S.  C. 

.  Polden,  3  Dowl.  Rep.  780.  f  Jourdain  v.  Johnson,  2  Crump.  M.  & 

«.  349,  50.  S.  C;  and  see  R.  564.  5  Tyr.  Rep.  524.    1  Gale,  312. 

ubeny,  4  Dowl.  Rep.  585.  1  4  DowL  Rep.  534.  S.  C  ;  but  see  Mee  v. 

646.     1 1  Leg.  Obs.  306,  7.  Tomlinsoo,  5  Nev.  &  M.  624.  1  Har.  & 

ileum,  J.  W.  614.  S.  C.  sem6.  contra. 
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payment 
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thereon,  Ac. 


assigned  three  several  breaches,  via.  first,  that  defendant  did  not 
load  a  cargo ;  secondly,  that  he  did  not  pay  20/.  for  four  months' 
freight ;  and  thirdly,  that  he  did  not  pay  200/.  found  to  be  due 
on  an  account  stated,  to  the  plaintiff's  damage. of  300/.;  a  pkt, 
as  to  476/.  14#.  7rf.  parcel  of  the  sums  in  the  declaration  men- 
tioned, of  payment  of  that  sum  before  action,  in  satisfaction  and 
discharge  of  all  damages  as  to  that  sum,  was  holden  to  be  insuffi- 
cient *.  And  where,  upon  a  declaration  consisting  of  two  counts,  die 
defendant  paid  into  court  enough  to  cover  the  demand  in  the  hist, 
and  obtained  a  verdict  on  the  second,  but  had  omitted  to  plead  the 
payment  as  required  by  the  new  rules,  the  court,  we  have  seen*, 
held  that  he  was  not  entitled  to  costs  c. 

Where  the  money  was  paid  when  it  became  due,   the  plea  m 
assumpsit  merely  states  the  fact  of  payment,  according  to  the  defend- 
ant's promise;  but  where  it  was  paid  afterwards,  and  before  tke 
commencement  of  the  action,  the  plea  goes  on  to  state  that  it  wis 
paid  to  and  accepted  by  the  plaintiff,  in  full  satisfaction  and  discharge 
of  the  promise  generally,  or  as  to  the  sum  to  which  the  plea  » 
applicable,  and  of  all  damages  sustained  by  the  plaintiff,  by  reason  of 
the  non-performance  thereof d.   On  a  plea  of  payment  to  a  declaration 
for  money  lent,  the  defendant  is  bound  to  prove  the  fact  of  payment, 
before  the  plaintiff  gives  any  evidence  e.   And  where,  in  debt  on  simple 
contract,  the  defendant  pleads  payment  of  a  certain  sum,  he  most 
prove  payment  of  that  sum,  even  though  it  be  laid  under  a  videlicet, 
in  order  to  entitle  him  to  a  verdict  on  the  whole  plea:  But  the  plet 
may  be  taken  distributivcly,  and  the  issue  found  for  the  defendant  as 
to  the  amount  proved   to   be  paid,  and  as  to  the  residue  for  the 
plaintiff f :    And  accordingly,  where  a  defendant  in  assumpsit  pleaded 
payment  as  to  20/.  and  payments  were  proved  to  the  amount  oi 
12/.  10s.  only,  the  court  held  that  the  plaintiff  could  only  recover 
71.  10s.  as  that  part  of  the  payment  of  20/.  which  was  not  proved,  and 
1*.  for  the  residue;  and  the  fact  of  the  plea  having  been  pleaded  after* 
the  delivery  of  the   particulars  of  demand,  which  specified  a  clain* 
to  a  larger  amount,  made  no  difference  s.     The  plea  of  payment  oc 


*  Lorymer  v.  Vizeu,  S  Bing.  N.  R. 
222. 

b  Ante,  313,  14. 

c  Adlard  v.  Booth,  1  Bing.  N.  R.  693. 
J  Scott,  644.  S.  C. 

d  1  Went.  258.  1  Chit.  Jun.  PI.  864. 
366;  and  see  Edwards  v.  Chapman,  1 
Tyr.  &G.  481.  1  Meeson  &  W.  231.  4 
Dowl.  Rep.  782.    1  Gale,  376.    12  Leg. 


Obs.  180,  81.  S.  C. 

e  Richardson  v.  Fell,  4  DowL  R*p. |0' 
10  Leg.  Obs.  206.  S.  C. 

f  Cousins  v.  Paddon,  2  Cromp.  M  * 
R.  547.  6  Tyr.  Rep.  635.  1  Gtk,^ 
4  Dowl.  Rep.  488.  S.  C. 

g  Coxhead  v.  Huish,  7  Car.  &  ?' 
63.  and  see  Probert  v.  Phillips,  2  Mees* 
&  W.  40.  13  Leg.  Obs.  223.  S.C 
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court,  after  action  brought,  baa  been  treated  of  in  a  former 

must  be  pleaded  in  assumpsit*,  vl&. debt  on  bond c,  or  Tender,  when 
ract ;   and  m  ay,  we  nave  seen  d,  be  pleaded  in  covenant  for  °^^7  to 
ntaent  of  rent6.    The  plea  of  tender  is  sometimes  pleaded  in  bar  of  action, 
be  action;  but  more  frequently,  in  bar  of  damages  only,  or  d«nag^ 
t  damages.    In  debt  upon  bond,  conditioned  to  pay  money 
1  day,  if  the  defendant  plead  a  tender  at  die  day,  and  that 
ays  been  ready,  &c.  it  is  a  good  plea  in  bar  of  the  action  f : 
r  and  refusal  are  considered  in  this  case  as  tantamount 
t  *,  and  operate  as  a  performance  of  the  condition.    But 
ingle  bill,  or  for  rent,  &c,  a  tender  can  only  be  pleaded  in 
damages  occasioned  by  the  non-payment  of  the  debt;  or, 
or  assumpsit,  of  the  further  damages,  beyond  the  amount 
1  tendered11.     When  a  tender  is  pleaded  in  bar  of  the  When  pleaded, 
oay  be  pleaded*  with  the  general  issue,  or  other  plea,  by  JjL^dliiue. 
!  court l :  but  when  it  is  only  pleaded  in  bar  of  damages,  or 
lages,  the  defendant  is  not  allowed  to  plead  non  assumpsit  \ 
factum  l,  to  the  whole  declaration,  and  a  tender  as  to  part ; 

these  pleas  goes  to  deny  that  the  plaintiff  ever  had  any 
don,  and  the  other  partially  admits  it m. 

Ing  a  tender,  it  is  not  sufficient  to  state  that  the  defendant  Form  of  plea, 
ays  has  been  ready  to  pay,  but  he  must  also  state  that  he 
d  offered  to  pay  D.     And  wherever  the  debt  or  duty  arises 

ip.  XXV.  p.  315,  16.  8  Salk.  SiS.    Cartb.  418.    12  Mod.  152. 

c.  9  £d.  647.  Comb.   443.   Holt,  556.  S.  C.  Birks  v. 

Trippet,  1  Wins.  Saund.  5  Ed.  S3.  (2.) 
1  Gerringr.  Manning,  Barnes,    966. 
v.  Clay,   7  Taunt  486.   1       Martin  v.  Kesterton,  2  Blac  Rep.  1098. 
i.  C. ;  and  as  to  the  plea  of      Tidd  Prac*  9  Ed.  656. 
ral,  and  mode  of  pleading  it,  k  Kaye  v.  Patch,  T.  27  Geo.  III.  K.  B. 

tit.  Pleader,  2  G.  2.  2  W.       Maclellan  v.  Howard,  4  Duraf.  &  £.  194. 
L  PL  922.  1  Chit  Jun.  PI.      Dougal  v.  Bowman,  2  Blac.  Rep.  723.  3 

Wits.  145.  S.  C. 
yer,  800.    Broom  v.  Pine,  •  Jenkins  v.  Edwards,  5  Duraf.  &  E. 

Anon.  Carth.  1SS.     Giles      97.     Orgill  p.  Kem  ahead,  4  Taunt  459; 

d.  Raym.  254.  2  Salk.  622.       and  see  Birks  v.  Trippet,  1  Wms.  Saund. 
Carth.  413.  12  Mod.  152.       5  Ed.  S3.  (2.) 

lolt  566.  8.  C.  m  Tidd  Prac.  9  Ed.  655. 

Grerett,  2  Ld.  Raym.  961.  "  French  v.  Watson,  2  Wils.  74;  and 

ott,  Ch.  J. ;  bat  see  Welsh  v.  see  Horn  v.  Lewin,  2  Salk.  584.    Birks  v. 

&  P.  484.  6  Btng.  638.  &  C.  Trippet,  1  Wms.  Saund.  5  Ed.  83.  (2.) 

.  Pine,  Comb.  334.     Giles  Finch  0.  Brook,  1  Scott,  70.  1  Bing.  N. 

d.  Raym.  254.  2  Salk.  622.  R.  253.  S.  C. 
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neglect 


Plea,  or  notice, 
of  set  off 


at  the  time  of  the  contract,  and  is  not  discharged  by  a  tender  and  rent- 
sal,  the  plea  must  state  a  tout  tempt  prist,  as  well  as  uncore  prist,  or  thit 
the  defendant  has  always  been,  and  still  is  ready  to  pay  the  sum 
tendered  a :  But  where  the  debt  or  duty  arises  at  a  subsequent  period 
as  in  the  case  of  a  bond  conditioned  for  the  payment  of  money  on  a 
particular  day,  it  is  sufficient  to  state  that  the  defendant  was  then 
and  afterwards,  and  still  is  ready  to  pay  it.  The  defendant,  however, 
must  in  general  make  a  profert  in  curiam  b,  or  bring  the  money  into 
court ;  and  the  sum  tendered  must  be  paid  to  the  signer  of  the  writ! 
in  the  King's  Bench,  or  prothonotaries  in  the  Common  Pleas,  or  to 
one  of  the  masters  in  the  Exchequer,  who  will  give  a  receipt  for  it 
in  the  margin  of  the  plea ;  and  if  not  so  paid,  the  plaintiff  may,  if 
the  plea  be  pleaded  to  the  whole  sum  in  the  declaration,  consider  it  as 
a  nullity,  and  sign  judgment6.  But  where,  in  an  action  of  debt,  the 
defendant  pleaded  the  general  issue  as  to  part,  and  as  to  the  other 
part  a  tender,  but  omitted  to  pay  the  money  into  court,  judgment 
having  been  signed  on  that  account  as  for  want  of  a  plea,  the  court 
set  aside  the  judgment  for  irregularity  d. 

At  common  law,  if  the  plaintiff  was  indebted  to  the  defendant  inn 
much  or  even  more  than  the  defendant  owed  to  him,  yet  he  had  do 
method  of  striking  a  balance ;  the  only  way  of  obtaining  relief  wat 
by  going  into  a  court  of  equity  e.  To  remedy  this  inconvenience,  it 
was  enacted  by  the  statute  2  Geo.  II.  c.  22.  §  13.  that  "  where  there 

*  are  mutual  debts  between  the  plaintiff  and  defendant,  or,  if  either 
'  party  sue  or  be  sued  as  executor  or  administrator,  where  there  are 

*  mutual  debts  between  the  testator  and  intestate,  and  either  party,  one 
'  debt  may  be  set  against  the  other ;  and  such  matter  may  be  given 
'  in  evidence  upon  the  general  issue,  or  pleaded  in  bar,  as  the  nature 
'  of  the  case  may  require ;  so  as  at  the  time  of  pleading  the  general 
1  issue,  where  any  such  debt  of  the  plaintiff,  his  testator  or  intestate, 

*  is  intended  to  be  insisted  on  in  evidence,  notice  shall  be  given  of 
(  the  particular  sum  or  debt  so  intended  to  be  insisted  on,  and  upon 


'  Giles  v.  Hartis,  1  Ld.  Raym.  254.  2 
Salk.  622.  3  Salk.  343.  Carth.  413.  12 
Mod.  152.  Comb.  443.  Holt,  556.  S.  C. 
Birks  v.  Trippct,  1  Wms.  Saund.  5  Ed. 
33.  (2.)  ;  and  see  Sweatland  v.  Squire,  2 
Salk.  623.  Whitlock  v.  Squire,  10  Mod. 
81.  May  v.  Cooper,  Fort.  376.  5  Bac. 
Abr.  tit  Tender,  &c.  H.  2,  3. 

b  Russel  v.  Williams,  1  Lutw.  281. 
283*     Brownlow  v.  Hewlev,  id.  364.  368. 


Com.  Dig.  tit  Pleader,  2  W.  28. 

e  Pether  v.  Shelton,  1  Str.  638.  Bny 
v.  Booth,  Barnes,  252;  and  see  Ti<Jd 
Frac.  9  Ed.  565.  622.    Ante,  20. 

d  Chapman  v.  Hicks,  2  DowL  Rejx 
641.  2  Cromp.  &  M.  633.  S.  C. 

e  Collins  v.  Collins,  2  Bur.  820.  « 
Ken.  530.  S.  C.  Green  v.  Fanner,  * 
Bur.  2220  ;  and  see  Tidd  Prac  9  U 
663.  1  Chit  PL  484, 
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"  what  account  it  became  due ;  or  otherwise  such  matter  shall  not  be 
"  allowed  in  evidence  upon  the  general  issue."  On  this  statute  it  was 
holden,  that  a  notice  of  set  off  could  only  be  given  with  a  plea  of 
the  general  issue ;  and  that  if  there  were  any  other  plea,  the  set  off 
must  have  been  pleaded  a.  Therefore,  where  the  general  issue  and  the 
statute  of  limitations  were  pleaded,  together  with  a  notice  of  set  off, 
the  court  held  that  a  set  off  could  not  be  given  in  evidence,  but  that 
it  ought  to  have  been  pleaded  b.  It  has  also  been  determined,  that 
the  plea  of  non  est  factum,  in  covenant  for  non-payment  of  rent,  is 
not  to  be  considered  as  a  general  issue,  under  which  a  defendant  can 
give  a  notice  of  set  off;  for  in  covenant  there  is,  properly  speaking,  no  * 

general  issue  c,  and  if  a  verdict  were  found  thereon  for  the  plaintiff, 
there  would  be  no  means,  in  entering  up  the  judgment,  of  setting  off 
the  debt  due  to  the  defendant d.  And  as  general  issues  are  confined 
in  their  operation  by  the  late  statutory  rules  of  pleading,  and  it  is 
declared  by  one  of  them  •  that  a  set  off  must  be  pleaded,  it  seems  that 
it  cannot  now  in  any  case  be  given  in  evidence  under  a  notice  ;  and  ac- 
cordingly, it  has  become  the  practice  to  plead  it  specially,  which  also 
prevents  the  necessity  of  proving  the  service  of  the  notice  at  the 
trial f.  And  this  practice  is  sanctioned  by  a  late  cases,  where  the  de- 
fendant, in  an  action  of  debt  for  goods  sold  and  delivered  and  on  an 
account  stated,  pleaded  nunquam  indebitatus,  with  a  notice  of  set  off, 
and  the  court  held  that  a  set  off  could  not  be  given  in  evidence,  but 
must  be  specially  pleaded.  A  plea  of  set  off,  of  a  smaller  sum  than 
that  to  which  the  plea  is  applied,  is  badh. 

Every   plea  ought  to  have  its  proper  conclusion  * :   When  the  Conclusion  of 
general  issue  is  pleaded,  or  the  defendant  simply  denies  some  material  j^"'  *  common 


*  Webber*. Venn,  2  Car.  &  P.  SlO.Ry. 
&  Mo.  418.  S.  Cper  Abbott,  Ch.  J.  1  Chit. 
J*  5  Ed.  606.  3  Chit.  PL  5  Ed.  932.  (a.) 

b  Duncan  v.  Grant,  2  DowL  Rep.  683. 
1  Cromp.M.  &  R.  383.  4  Tyr.  Rep.  818. 
8.  C.  ;  but  tee  Coulson  r.  Jones,  6  Esp. 
Rep.  60.  per  Ld.  EUenborough,  Ch.  J. 
Wells  v.  Crofts,  4  Car.  &  P.  332.  per  Ld. 
Tenierden,  Ch.  J. 

e  jtnte,S56. 

4  Oldershaw  v.  Thompson,  1  Stark.  Ni. 
Pri.  311.  5  Maule  &  S.  164.  2  Chit  R. 
888.  S.  C.  Sa  Ni.  Pri.  6  Ed.  535.  1 
Chit  PL  5  Ed.  606;  but  see  Bui.  Ni. 
Pri.  181.  Gower  v.  Hunt,  Barnes,  290, 
91.  temb.  contra. 


«  RP/.H.4W.  IV.  Atsumptit,  reg. 
I.  §  3.  5  Barn.  &  Ad.  Append,  viii.  10 
Bing.  470.  2  Cromp.  &  M.  21. 

f  For  the  form  of  a  plea  of  set  off;  see 

3  Chit  PL  923.  931,  &c.  968,  &c.  1  Chit 
Jun.  PL  387,  &c.  And  for  a  plea  of  mu- 
tual credit,  in  an  action  by  the  assignees 
of  a  bankrupt,  see  1  Chit  Jun.  PL  391. 

'  Graham  v.  Partridge,  1  Meeson  &  W. 
895.  1  Tyr.  &  G.  754.  5  DowL  Rep. 
108.  12  Leg.  Obs.  140,  41.  S.  C. 

h  Mee  v.  Tomlinson,  5  Nev.  &  M. 
624.  1  Har.  &  W.  614.  S.  C. 

1  Co.  Lit.  303.  6.;  and  see  1  Chit  Pi. 

4  Ed.  474,  &c.  Steph.  PI.  392,  Ac.  436, 
Sec.  Tldd  Prac.  9  Ed.  662. 
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Act  alleged  in  the  ded*rmtwn,b«ihoiddeo^ude  hie  plea  *fp«kj 
himself  upon  the  country*:  hut  where  the  plea  advanced  new  i 
the  qftrmatwe,  the  defendant  formerly  concluded  It  with  an-i 
or  vertfcmtkm,  and  prayer  of  judgment  #t  actio;  or, motherwort,** 
professing  himself  ready  to  verify  the  plea,  and  pnrying  jsrifesftss*** 
the  plaintiff  ought  to  have  or  maintain  hia  action  againathim.  \As 
awmry  however,  wherein  the  defendant  ia  considered  aa  an  atltir, 
and  which  ia  in  nature  of  a  count,  need  not  be  averred11 ;  ner^pfess 
which. are  merely  in  the  negetiwt,  because  a  negative  cannot  k 
proved.  When  a  judgment,  or  other  matter  of  record,  ia  pleaded  Ac 
plea  should  conclude  with  a  verification  by  the  record :  And  where  ii 
debt,  the  matter  of  the  plea  shewed  there  never  waa  a  good  canst  ef 
action,  as  in  debt  on  bond  against  an  heir,  who  pleaded  rsnujisrslmsi; 
the  defendant,  instead  of  concluding  his  plea  by  praying  jadjfanssftf 
the  plaintiff  ought  to  have  his  action,  formerly  concluded  it  #ht 
a  prayer  of  judgment,  if  he  ought  to  be  charged  with  the  debt  fry 
By  natatory  virtue  of  the  writing  obligatory4.  But,  by  a  Isle  statutory  rats  ef 
™*-  pleading*,  it  is  declared  that  -in  a  plea,  or  sulisiumml  !JMe*B 

intended  to  be  pleaded  in  bar  of  the  whole  action  genetaOy^sssl 
not  be  necessary  to  use  any  prayer  of  judgment ;  and  all  ■  jsssi, 
fro.  pleaded  without  such  formal  prayer,  shaD  be  taken,  tsas* 
otherwise  expressed,  as  pleaded  in  bar  of  the  whole  aatJongprorlM, 
that  nothing  therein  contained  shall  extend  to  cases  where  an  ofqsrf 
is  pleaded."  It  is  also  a  general  rule  •,  that  "  all  special  Hatcrm, 
or  traverses  with  an  inducement  of  affirmative  matter,  shall  con- 
clude to  the  country :  provided,  that  this  regulation  shall  not  preclude 
the  opposite  party  from  pleading  over  to  the  inducement,  whts 
the  traverse  is  immaterial."  But,  notwithstanding  these  rules, a  plot 
must  still  conclude  with  a  verification,  or  to  the  country7;  end  a  pie* 
of  the  statute  of  limitations  must  conclude  with  a  verification  f. 
Conclusion  to  In  assumpsit,  a  plea  of  payment  at  the  time  when  the  mosey 
plea  of  payment  Decame  due,  according  to  the  terms  of  the  contract,  ought  to  coodode 

to  the  country  h  :  but  in  debt,  it  is  considered  as  a  plea  in  confeanon 

»  2  Wma.  Saund.  6  Ed.  337.  (1.)  9  Ed.  683,  4. 

»  Co.  Lit  303.  a.  f  Knowle*    {or  Snow)    a   Steve*  1 

•  Brown  v.  Cornish,  2  Salic.  516.  Cromp.  M.  &  R.  26.    2  Dowl  Rep.***- 

«  R.  PL  Gen.  H.  4  W.  IV.  reg.  9.  5  4  Tyr.  Rep.  1016.  S.  C. 


Bam.  &  Ad.  Append,  v.  10  Biog.  467.  '  Wheatley  v.  William*,  1  Mao*  * 

2  Cromp.  &  M.  17.  W.  533 ;  and  aee  Read  *.  8peer,5l>*L 

•  R.  PL   Gen.  H.  4  W.  IV.  reg.  13.  Rep.  330. 

5  Barn.  &  Ad.  Append,  vi.  10  Bing.  467.  h  Brown  «.  Corsiab,  a  fleflc.  51*  } 

2  Cromp.  &  M.  17;  and  see  Tidd  Prac.  Chit  Jun.  PL  363. 
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and  avoidance,  and  must  conclude  with  a  verification  *.    So,  where 
the  defendant  pleaded  payment  as  to  part  of  the  demand,  and  as  to 
the  residue  that  he  did  not  promise  as  alleged  in  the  declaration, 
concluding  to  the  country ;  the  plaintiff  having  demurred  specially, 
alleging  duplicity,  and  the  want  of  a  proper  conclusion  with  a  verifica- 
tion, the  court  held  the  plea  to  be  bad  on  the  latter  ground  b.    A  plea  Of  payment  of 
of  payment  of  money  into  court,  beginning  "  as  to  so  much,  parcel,"  JJJJJJJf ' 
&c  and  concluding  without  any  prayer  of  judgment,  is  bad  on  special 
demurrer  c.    And  where,  to  a  declaration  on  a  bill  of  exchange,  with 
a  count  for  work  and  labour,  the  defendant  pleaded  as  to  $51.  part  of 
the  money  in  the  declaration  mentioned,  that  the  bill,  as  to  that  sum, 
was  an  accommodation  bill,  concluding  with  a  verification  ;  and  as  to 
the  sum  of  40/.  other  parcel  of  the  sums  mentioned  in  the  declaration, 
he  pleaded  payment  of  that  money  into  court,  concluding  with  a 
verification ;  and  as  to  the  residue  of  the  sums,  and  the  promise  in 
the  last  count  of  the  declaration  mentioned,  and  not  before  pleaded 
to,  nan  assumpsit ;  upon  the  first  plea  the  plaintiff*  took  issue,  and,  as 
to  the  last  plea,  added  a  similiter,  but  said  nothing  as  to  the  plea  of 
payment  of  money  into  court;  at  the  trial,  the  plaintiff  obtained  a 
verdict,  with  30/.   damages  ;    and  the  court  held  that  there  was  no 
ground  for  arresting  the  judgment d. 

The  plea  of  tender  formerly  concluded,  when  it  was  in  bar  of  the  Of  tender. 
action,  by  praying  judgment  if  the  plaintiff  ought  to  have  or  maintain 
Us  action,  generally  :  but  where  it  was  only  in  bar  of  damages,  the 
defendant,  in  pleading  a  tender  in  debt,  ought  to  have  concluded  his 
plea,  by  praying  judgment  if  the  plaintiff  ought  to  have  or  maintain 
his  action,  to  recover  any  damages  against  him ;  for  in  this  action, 
the  debt  is  the  principal,  and  the  damages  are  only  accessory :  but 
in  assumpsit,  the  damages  are  the  principal ;  and  therefore,  in  plead- 
ing a  tender  in  the  latter  action,  the  defendant  ought  to  conclude 
his  plea  with  a  prayer  of  judgment,  if  the  plaintiff  ought  to  have 
or  maintain  his  action,  to  recover  any  mare  or  greater  damages  than  the 
sum  tendered,  or  any  damages  by  reason  of  the  non-payment  thereof*. 


•  GoodchiU  v.  Pledge,  1  Meeson&W. 
368.  1  Tyr.  &  G.  638.  5  Dowl.  Rep.  89. 
IS  Leg.  Obi.  116,17.8.0. 

»  Ansell  (or  Ensall)  v.  Smith,  S  Dowl. 
Rep.  198.  1  Cromp.  M.  A  R.  582.  5 
Tyr.  Rep.  141.  9  Leg.  Obs.  270,  71. 
&  C  Hockley  v.  Sutton,  2  Dowl.  Rep. 
700.  Mack  v.  Rust,  4  Dowl.  Rep.  SOS. 
10  Leg.  Obs.  881.  8.  C. ;  and  see  Smith 
v.  Smith,  5  Dowl.  Rep.  84.  12  Leg.  Obs. 


46,  7.  S.  C. 

c  Sharman  v.  Stevenson,  1  Gale,  74.  3 
Dowl.  Rep.  709.  2  Cromp.  M.  A  R.  75. 
5  Tyr.  Rep.  564.  S.  C.  Coates  v. 
Stevens,  3  Dowl.  Rep.  784.  1  Gale,  75. 
2  Cromp.  M.  A  R.  118.  S.  C 

d  Fallows  v.  Bird,  4  Dowl.  Rep.  188. 
2  Cromp.  M.  A  R.  457.  1  Gale,  246.  &  C 

*  Giles  v.  Hartis,  1  Ld.  Raym.  254.  2 
Stft.  622,  8.  3  Safe.  843,    Carta.  413. 
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Jf  an  estoppel  be  pleaded  or  replied,  the  part;  pleading  or  replying 
must  rely  upon  it1;  and  in  concluding  his  pica  or  replication,  u* 
usual  and  best  mode  is  to  pray  judgment  if  the  opposite  party,  agiinsr 
tbe  tecord,  deed  or  acknowledgment,  which  is  the  ground  of  the  ft- 
tappet,  ought  to  be  admitted  to  allege  the  matter  stated  in  hi« 
declaration,  or  plea:  though  it  seems,  that  if  be  were  only  to  dentsnd 
judgment  generally,  without  saying  any  tiling  more,  it  would  hf 
deemed  sufficient b. 


I  Pleas  in  bar  are  commonly  said  to  be  tingle  or  double;  or,  in  otbet 
words,  the  defendant  may  rely  upon  a  single  ground,  or  plead  several 
matters  in  his  defence  :  At  common  law,  the  defendant  could  oolj 
have  pleaded  a  single  matter  to  the  whole  declaration,  which  rigour 
often  abridged  the  justice  of  his  defence,  and  was  doubtless  one  came 
of  perplexed  inartificial  pleading  ;  the  party  endeavouring  to  criwil 
as  much  reasoning  as  he  could  into  his  plea,  however  intricate-,  re- 
pugnant and  contradictory  he  made  it  by  so  doing ' ;  but  even  it 
common  law,  the  defendant  might  have  pleaded  several  matters  W 
different  parts  of  the  declaration ;  as  not  guilty  to  part,  and  to  other 
parts  a  justification,  or  release,  &c. :  and  where  there  were  several 
defendants,  each  of  them  might  have  pleaded  separately,  a  single 
matter  to  the  whole,  or  several  matters  to  different  parts  of  tor 

.  declaration  d.  By  the  statute,  however,  for  the  amendment  of  lie 
law  ",  "  the  defendant  or  tenant  in  any  action  or  suit,  or  any  plaintiff 
"  in  replevin^  in  any  court  of  record,  may,  with  the  leave  of  the  <a« 
"  court,  plead  as  many  several  matters  thereto,  as  he  shall  think  nece* 

12  Mod.    158.  Comb.  443.    Holt,  556.  P.  £99.     Outran)  e.   Morewood,  3  Est, 

S.C.;  but  see  Steward  u.  Cole*,  Cro.  Jsc.  346.     Harrison  t:    Wardle,   Sfa.1 

687.  contra.    Tidd  Prac.  9  Ed.  (508.  Ad.    146.    8   No.   &  M.   70S.  S.  C 

*  Co.  Lit.  303.  fi.     And  for  ibe  gene-  Lainsou  v.  Tremeere,  3  Nov.  &  M.  B», 

ral  doctrine  of  estoppel,  and  the  mode  of  Bowman  d.  Taylor,  4  Nsv.  4  M.  «*•  - 

pleading  ot  replying  it,  see  Com.  Dig.  tit.  Ad.  &  E.  278.  S.  C.    Bowman  r.  R°«r<*' 

Ettopprl,  Bac.  AW.  tit.  Fltai  and  Plead.  4   Nov.  &  M.  552.  8  Ad.  *  £  <* 

ing.  I.  11.    1  Wira.  Saunii.  6l!i  81G.  S.  C. 

(2.)  385.  o.    8  Wni.  Saund.  5  EJ.  41c.  •■  Shelley  A  Wright,  Willej,  13. 

(1.)  1  Chit.  PL  4  Ed.  328,3.  SCbit.PI.  c  2  Eunum.   141;  and  m  I  Chit /* 

1143,  4,  Stepti.  PL  839,  441,  41.   Tidd  4  Ed.   20".   456.   477.   Stejib.  ft-  ** 

Prac.  9  Ed.  83. 140.  842.  446.  464.  562.  90. 

639.     Palmer  o.  Ekini,  8  Sir.  817.  2  Ld.  "Co,  Lit.  80S.  o. ;  andaeefWdfl*' 

Raym.   1650.  S.  C.     Shelley  «.  Wright,  9  Ed.  654. 

Wilk-s,9.    CIoodtilled-EdtardBp.  Bailey,  *  4  Ann.  e.  16.  £4,6. 
Cnwfl.   oBJ.     Holier  M  Searle,  8  Bos.  & 
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liift  defence :  Provided  nevertheless,  that  if  any  audi  matter 
on  a  demurrer  joined,  be  judged  insufficient,  costs  shall  be 
the  discretion  of  the  court ;  or  if  a  verdict  shall  be  found 
y  issue  in  the  said  cause,  for  the  plaintiff  or  demandant, 
all  be  also  given  in  like  manner ;  unless  the  judge  who 
i  said  issue,  shall  certify  that  the  said  defendant  or  tenant, 
tiff  in  replevin,  had  a  probable  cause  to  plead  such  matter, 
pon  the  said  issue  shall  be  found  against  him :  Provided 
t  nothing  in  this  act  shall  extend  to  any  writ,  declaration,  or 
ppeal  of  felony,  &c.  or  to  any  writ,  bill,  action,  or  inform*- 
n  any  penal  statute." 

construction  of  this  statute,  which  was  considered  as  a  Several  pleas, 
law  *,  the  defendant,  with  the  exceptions  before  mentioned,  g^Jed^and y 
srly  allowed  to  plead  as   many  different   matters  as  he  when  not 
lecessary  for  his  defence,  though  they  might  appear  at  first 
e  contradictory  or  inconsistent ;  as  nan  assumpsit  and  the 
limitations  b  ;  or,  as  to  part  of  the  money  demanded,  that  it 
n  the  prosecution  of  illegal  bargains  c ;  or  nan  est  factum  and 
i  of  gaming,  or  usury  d;  or,  in  trespass,  not  guilty  and  a  justi- 
accord  and  satisfaction,  or  tender  of  amends  f,  &c     So,  he 
»d  nan  assumpsit  and  infancy,  or  a  release*,  or  not  guilty 
m  tenementumh  ;  though  as  infancy  might  have  been  given 
*  on  nan  assumpsit,  and  liberum  tenementum  upon  not  guilty, 
ting  of  these  matters  specially  seems  to  have  been  unneces- 
id  the  plaintiff  in  replevin  might  have  pleaded  in  bar  to  the 
t's  avowry  or  cognizance,  that  he  did  not  hold  as  tenant,  and 
in  arrear,  with  a  plea  of  infancy '.     But  the  defendant  was  Inconsistent 
terly  allowed  to  plead  any  pleas  that  were  manifestly  incon-  p 
>uch  as  non  assumpsit*,  or  nan  est  factum1,  to  the  whole 


v.  Pindar,  Barnes,  347,  8. 
>n  v.  Warwick,  Barnes,  861. 
ter  v.  Duerr,   1    Scott,    102. 
.  R.  266.  S  DowL  Rep.    ISS. 

acre  v.  Rice,  2  Bos.  &  P.  12 ; 
'Connell  v.  Hector,  id.  549. 
an  p.  Dunn,  Barnes,  855. 
Vittall,  uLib.  Hanson  v.  Speight, 
Smith  v.  Lodge,  id,  ib.  Thomas 
wo,  id.  865.  M'Crandle  v.Bar- 

oore  &  P.  120.    6  Bing.  429. 

1 

>• 

ng  o.  Manning,  Barnes,  866. 


Martin  v.  Kesterton,  2  Blac.  Rep.  1098. 
1  Wright  v.  Gregory,  T.  82  Geo.  III. 
C  P.  Imp.  C.  P.  7  Ed.  251. 

h  Stibbi  v.  Nives,  (or  Neeves,)  Cas. 
Pr.  C.  P.  158.  Barnes,  SS6.  S.  C.;  and 
see  Harison  v.  Speight,  id.  856. 

1  Wilson  v.  Ames,  6  Taunt  840.  1 
Marsh.  74.  S.  C. 

k  Eaye  v.  Patch,  T.  27  Geo.  III.  K.B. 
Mackllan  v.  Howard,  4  Durnf.  &  E.  194. 
Dougal  (or  Dowgal)  v.  Bowman,  2  Blac. 
Rep.  728.  8  WUs.  145.  S.  C 

1  Jenkins  v.  Edwards,  5  Durnf.  &  E. 
97.    Orgill  v.  Kemshead,  4  Taunt  459. 
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■».  and  a  fenrfrr  as  to  pan  ;  for  one  of  these  pleas  went  to 
deny  that  the  plaintiff  ever  had  any  cause  of  action,  and  the  other 
partially  admitted  it.  So,  the  defendant  was  not  allowed  to  plead  a 
pha  of  alien  enemy,  with  non  assumpsit »,  a  tender  b,  or  other  iocon- 
avtent  matter P  :  nor  several  matters  which  required  different  trial*, 
aa  in  domet;  nc  unqucs  accouplc  en  loyal  matrimonii  and  a  mortgage, 
or  M  lapLi  crifrc  511c  (tower  d ,-  for  the  first  matter  was  triable  by  the 
bishop,  and  the  others  by  a  jury  ;  and  if  the  former  were  found 
against  the  defendant,  the  judge  could  not  certify  that  be  had  a  pi* 
bable  cant,  of  pleading  it '. 

In  die  Common  Pleas,  the  defendant  was  not  formerly  allowed  in 
plead  m  assumpsit,  non  assumpsit  and  infancy f,  the  stock  jobbinj 
■Ot*,  or  a  release  \  or  set  off'1 ;  in  debt  on  bond,  mm  est/aetua  ml 
*ohit  ad  or  post  dienik  ;  in  debt  for  rent,  nil  debet  and  nil  haliiil « 
ttmamentii1 ;  in  tracer,  not  guilty  and  the  bankruptcy  of  the  plain- 
tiff" ;  01,  in  trespass,  not  guilty  and  a  justification",  or  a  release  of  1 
particular  trespass0.  And  the  court  would  uot  more  recently  alio" 
the  defend  to  plead  non  est  factum  in  an  action  on  a  deed  mads 
beyond  Mas,  where  he  relied,  in  some  of  his  pleas,  on  marten  "f 
defence  which  necessarily  imported  the  execution  of  the  deed'. 
So,  to  a  declaration  on  a  life  policy,  the  court  would  not  alio"  <hc 
defendant  to  plead  first,  the  general  issue ;  secondly,  a  fraudulent  mi'- 
representation  as  to  the  state  of  health  of  the  party  whose  lift  <"> 
insured;  and  lastly,  that  the  policy  was  not  under  seal  °.  So,  in  at 
action  by  a  reversioner  against  assignees  of  a  bankrupt,  for  seven! 
breaches  of  covenant  in  a  lease,  the  court  refused  to  permit  1st 
defendants  to  plead  non  est/actum,  and  also  that  the  premises  dida* 
come  to  them  by  assignment '.     And  the  court  intimated,  that  who* 

*  Feron  v.  Ladd,  8  Bloc.  Rep.  1SBS.  *  Manual  (or  Marshall)  «,  LrrreM 
Palmer  11.  Henderson,  E.  81  Geo.  III.  Cu.Pr.CP.  164.  Banna,  SB.  6.C 
C.  P.  Angerstein  o.  Vaughan,  1  Bos.  ft  ■  Jarratl  o.  Robinson,  Buna,  SSI 
P.  22S-  (a.)  Thyalt  ».  Young,  £  Bos.  &  *  Anon.  id.  363.  Fox  ».  Osa**,  • 
P.  7S.  Stiombeck  n  De  La  Cour,  10  Blsc.  Hep.  90S.  Arnold*.  Bau,tf*ft 
But,  387.  i  Marshal  (or  Marshall)  a.  lw* 

'ShombeckB.DeLaCour.lOBut.SSe.  Cu.  Pr.  C.  P.  154.  Bantet,  SSS.S.C 

*  Truclrenbrodt  v.  Payne,  It  But,  SOS.  »  Herbert  v.  Flower,  Buns,  S64 

*  Anon.  Com.  Hep.  116.    Andersons.  *  Barnet  (or  Barnett)  s>.  GnaMtC* 
Anderson,  S  Blae.  Rep,  1157.      Hiffier  v.  Pr.  C.  P.  164.  Barnes,  339.  S.C 
Fletcher,   id.  1207 ;    but   ice  Robini   v.  •  Prinnel  D.  Preston,  Barnes,  »■• 
Crutchley,  S  Will.  US.  acme,  cmlro.                  '  Liughlon  v.  Ritchie,  3  Tans*.!*' 

*  Tidd  Proc.  9  Ed.  665.  ud  tee  Tidd  Aw.  9  Ed.  655,  6. 

'  Anon.  Barnes,  363.  <  Weld  p.  Foster,  IS  Moon,  61. 

1  Shaw   v.  Everett,  1  Boa.  &  P.  88B.  '  Whale  v.  Lenny,  8  Moore  A  F- '» 

Rosset  n.  King,  1  Moore  &  P.  146.  5  Bing.  18.  S.  a 
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itle  was  deduced  through  a  number  of  successive  links,  they  would 

y  allow  the  defendant  to  traverse  the  material  allegation,  and  not 

take  issue  on  every  distinct  averment  of  fact  immaterial  to  the 

cision  of  the  cause a.     So,  in  an  action  of  covenant  against  an 

ecutor,  on   an   indenture  of  lease,  the   court  refused  to  permit  the 

ifeodant  to  plead,  in  addition  to  the  pleas  of  plene  administravit,  and 

'-ene  administravit  before  he  had  notice  of  the  indenture,  pleas  of 

lene  administravit   before  he  had  notice  of  the  breach  of  covenant, 

nd  payment  to  the  residuary  legatees  before  notice  of  the  indenture  b. 

o,  in  idre facias  on  a  judgment,  the  defendant  having  moved  to  plead 

everal  matters,  viz :  first,  payment ;  secondly,  that  the  judgment  was 

•audnlent;    and   thirdly,   that  it  was    on   a   warrant  of   attorney 

aodulently  obtained  ;  the  court  refused  to  allow  the  three  pleas  to 

e  pleaded,  and  put  the  defendant  to  his  election  c.     So,  in  quarc 

*p*fc,  where  the  plaintiff  in  his  declaration  set  out  his  title  to  an 

dvowson,  commencing  in  1603,  and  which  was  principally  founded 

a  a  deed  of  1672  ;   and  the  defendants  claimed  under  a  subsequent 

eed,  executed  by  the  same  party  in  1692,  and  traversed  every  material 

negation  in  the  declaration,  in  forty-three  several  pleas ;  the  court  of 

tonmon  Pleas,  after  nonsuit  and  a  rule  absolute  for  a   new  trial, 

Bonded  the  original  rule  to  plead  several  matters,  and  ordered  twenty- 

90  pleas  jto  be  struck  out,  and  eventually  confined  the  defendant  to 

*>  only,  which  went  to  dispute  the  validity  of  the  deed  of  1672  d. 

tad  in  general  it  seems,  that  the  court  of  Common  Pleas  would  not 

*ve  allowed  inconsistent  pleas  to  be  pleaded  together,  unless  at  the 

**  of  the  application  for  leave  to  plead  several  matters,  an  affidavit 

*d  been  made  that  such  pleas  were  necessary  for  the  justice  of  the 

•*  *•  So,  in  the  Exchequer,  where  nil  debet  and  several  special  pleas 

er*  pleaded  to  debt  on  a  foreign  judgment,  the  plea  of  nil  debet 

14  ordered  to  be  struck  out f. 

Toe  statute  for  the  amendment  of  the  law  s,  however,  does  not  On  penalstatute, 

knd  to  any  action  or  information  upon  a  penal  statute  b;  nor  to  an  &c* 

bon  in  an  inferior  court  not  of  record  *.     And  as  the  king  is  not 

Whale  ».  Lenny,  6  Bing.  12,  IS.  Anon.   S  Bing.   635.    S.   C. ;    and  see 

Dtvis  v.  Blackwell,  3  Leg.  Obs.  149.  Smith  v.  Backwell,  I  Moore  &  P.  345. 
tee  Same  v.  Same,  2  Moore  &  S.  7.  f  Aliven  v.  Furnival,    1  Dowl.  Rep. 

"ng.fi.  S.C.  690. 
Shaw*  Ld.  Ahranley,  2  Bing.  325.  '  4  Ann  c.  16.  §  7. 

oore,  694.  S.  C.  *  Ante,4Ql  ;  and  see Tidd Prac.  9 Ed. 

Golly  v.  Bp.  of  Exeter,  2  Moore  &  655.  and  the  authorities  there  cited. 
05.  4  Bing.  525.  5  Bing.  42.  S.  C  '  Chitty  v.  Dendy,  1  Har.  &  W.  169. 

Shaw   v.    Russell,  11  Moore,   540.  4  Nev.&  M.  842.  3  Ad.  &E.  319.  S.  C. 
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jcurity,  are  not  distinct ;    for  they  are  only  variations  in  the  state- 
tent  of  one  and  the  same  agreement,  whether  more  or  less  extensive, 

consideration  of  the  same  security,  and  not  to  be  allowed.  In  tres^ 
%ss  quare  clausum  /regit,  pleas  of  soil  and  freehold  of  the  defendant 
i  the  locus  in  quo,  and  of  the  defendant's  right  to  an  easement  there, 
easof  right  of  way,  of  common  of  pasture,  of  common  of  turbary, 
id  of  common  of  estovers,  are  distinct,  and  are  to  be  allowed ;  but 
eas  of  right  of  common  at  all  times  of  the  year,  and  of  such  right  at 
irticular  times,  or  in  a  qualified  manner,  are  not  to  be  allowed.  So, 
eas  of  a  right  of  way  over  the  locus  in  quo,  varying  the  termini  or 
e  purposes,  are  not  to  be  allowed.  Avowries  for  distress  for  rent,  and 
r  distress  for  damage  feasant,  are  to  be  allowed ;  but  avowries  for 
■tress  for  rent,  varying  the  amount  of  rent  reserved,  or  the  times  at 
hich  the  rent  is  payable,  are  not  to  be  allowed.  The  examples  in 
is  and  other  places  specified,  are  given  as  some  instances  only  of 
ie  application  of  the  rules  to  which  they  relate  ;  but  the  principles 
mtained  in  the  rules,  are  not  to  be  considered  as  restricted  by  the 
samples  specified." 

To  give  effect  to  this  rule,  it  is  declared  by  an  auxiliary  one  *,  Consequences  of 
hit  "  where  more  than  one  plea,  avowry  or  cognizance,  shall  have  fa^ne  ruie, 
been  used,  in  apparent  violation  of  the  preceding  rule,  the  opposite 
party  shall  be  at  liberty  to  apply  to  a  judge,  suggesting  that  two  or 
more  of  the  pleas,  avowries  or  cognizances,  are  founded  on  the  same 
ground  of  answer  or  defence,  for  an  order  that  all  the  pleas,  avowries 
or  cognizances,  introduced  in  violation  of  the  rule,  be  struck  out  at 
fo  cost  of  the  party  pleading ;  whereupon  the  judge  shall  order 
accordingly,  unless  he  shall  be  satisfied,  upon  cause  shewn,  that  some 
distinct  ground  of  answer  or  defence  is  intended  to  be  established  in 
rwpect  of  each  of  such  pleas,  avowries  or  cognizances,  in  which  case 
**  shall  indorse  upon  the  summons,  or  state  in  his  order,  as  the  case 
ffliy  be,  that  he  is  so  satisfied ;  and  shall  also  specify  the  pleas, 
dowries  or  cognizances,  mentioned  in  such  application,  which  shall  be 
•Bowed." 

Upon  the  trial,  it  is  declared  by  another  statutory  ruleb,  that  Upon  the  trial. 
M  *here  there  is  more  than  one  plea,  avowry  or  cognizance,  upon  the 
record,  and  the  party  pleading  fails  to  establish  a  distinct  ground  of 
^Wer  or  defence  in  respect  of  each  plea,  avowry  or  cognizance,  a 
r*rdict  and  judgment  shall  pass  against  him,  upon  each  plea,  avowry 
*  cognizance,  which  he  shall  have  so  failed  to  establish  ;  and  he  shall 

*  R.  PL   Gen.  H.  4  W.  IV.reg.  6.     5  b  R.  PL  Gen.  H.  4  W.  IV.  teg.  7.  5 

*W  &  Ad.  Append,  iv.  10  Bing.  466.       Barn.  &  Ad.  Append. iv,  v.   lOBing.  466, 
1  Croup.  &  M.  15.  7.  2  Cromp.  &  M.  16. 
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be  liable  to  the   other  party  Tor  all  the  coats  occasioned  by  such  plea, 
avowry  or  cognizance,  including  those  of  the  evidence  as  well  a 
those  of  the   pleadings  :   anil   further,  in  all  eases  in  which  application 
to  a  judge  has  been   made   under   the   preceding   rule,  and  any  plea, 
avowry  or  cognizance  allowed  as  aforesaid,  upon  the  ground  that 
some  distinct  ground  of  answer  or  defence  was  bond  Ji<le  intended  to 
be  established  in  respect  of  each  pica,  avowry  or  cognizance  so  nllowedi 
it"  the  court  or  judge,  before  whom  the  trial  is  had,  shall  be  of  opinion 
that    no   such  distinct    ground  of    answer   or  defence   was  boxnjub 
Intended  to  be  established  in  respect  of  each  plea,  avowry  or  cogni- 
zance so  allowed,  and  shall  so  certify  before  final  judgment,  tucb 
party  so  pleading  shall  not  recover  any  costs  upon  the  issue  or  inure 
upon  which   he  succeeds,  arising   out   of  any  plea,  avowry  or  cogni- 
zance, with  respect  to  which  the  judge  shall  so  certify."  * 
;.        Since  the  making  of  this  rule,  the  defendant  in  an  action  for  gooJi 
sold   and  delivered,  and    for   money  paid   to   his  use,  was  allownitii 
pleat!   the   general   issue,    and,    as   to  part   of  the   money  demandfd. 
that  it  was  paid  in  the  prosecution  of  illegal  bargains  b.     And  altfioujfi 
it  was  objected  that  these  were  inconsistent  pleas,  yet,  as  was  oHmwI 
by  Lord  Chief  Justice   T'uithl,    '  the  late  rules  for  the  regulation  tf 
pleading  nowhere  state   that   pleas   that    are   inconsistent  with  t;ii'i 
other   shall  not  be  allowed  :  On  the  contrary,  amongst  the  example 
of  pleas  that  may  be  pleaded  together,  we  find  pleas  of  payment, and 
of  accord   and   satisfaction,  or   of  release,  are  distinct,  and  are  to  be 
allowed.       These,   and    imny   others    that   might  be  referred  to,'  hr 
observed,  '  are   instances  of  pleas  that  cannot  all  be  true,  and  in  rh»t 
sense  are  inconsistent:   It  was  not  intended  that  the  defendant  should 
be  shut  out  from  any  fair  and  bond  jtde  ground  of  defence  :  Tbcsgi. 
where  pleas  that  are  manifestly  inconsistent  with  each  other,  appW 
to  be  vex&tioualy  pleaded,  and  for  the  purpose  of  occasioning  i** 
venience  and  expense  to  the  plaintiff,  the  court  will  not  allow  them-'' 
And  Mr.  Justice  Bosanquet   remarked,   that  '  the  word  mcmwC' 
was  studiously  avoided  in  framing  the  new  rules,  because  it  wis  ft'1 
.  that  two  or  more  pleas  might  be  inconsistent,  and  yet  contain  id** 
stantially  different  defences  ;   the  object  had  in   view  being  to  pf" 
vent  the  same  defence  being  pleaded  in  different  forms  :  In  that  «*- 
the  pleas  presented  two  defences  quite  distinct,  the  one  matter  of  fet 

'  For  the  origin  of  these   rules  He  8  kiuonn  Small,  S  DowL  Rrp.  SM.  tH* 

Hep.  C.  L.  Com.  48.  &  W.  81*.   10  Leg.  Ota.  109.  8.  C  F 

*  Tritbnw  ».  Duerr,  1  Scott,  102.     1  WUIiami,  3. 

Bing.N.  R.  SB6.  SDowl.  Hep.  133.  S.  C;  "  Triebner  p.  Du«t,  I  Smtt,  Jtt  L          i 

and  m  Hart  f.  Bell,  1  Hottget,  6,    WiU  1 
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the  other  of  law.'  *      In  a  subsequent  case  b,  the  court  allowed  the 
assignees  of  a  bankrupt  to  plead,  in  covenant  on  a  lease,  first,  that 
the  lessee's  interest  did  not  pass  to  them ;  and  secondly,  that  they 
renounced  the  term,  in  time  to  be  discharged  from  the  performance 
of  die  covenants.    So,  in  an  action  of  debt  on  simple  contract,  the 
defendant  was  allowed  to  plead  first,  as  to  a  particular  sum,  his  bank- 
ruptcy ;  secondly,  as  to  another  sum,  payment ;  thirdly,  as  to  a  third 
sua,  accord  and  satisfaction  ;   and  fourthly,  as  to  the  whole  demand 
except  a  particular  sum,  the  plea  of  nunquam  indebitatus  c.     So,  in  an 
action  by  the  assignees  of  a  bankrupt,  the  court  will  allow  the  bank- 
ruptcy to  be  put  in  issue  if  doubtful,  together  with  a  plea  of  mutual 
credit,  and  payment  of  money  into  court d.      So,  in  trover  by  the 
assignee  of  a  bankrupt,  the  defendant  may  it  seems  plead  first,  not 
fttftty,  to  put  the  plaintiff  upon  proof  of  the  conversion ;  secondly, 
Istt  the  plaintiff  is  not  assignee  of  the  bankrupt ;  and  thirdly,  that 
toe  plaintiff  was  not  lawfully  possessed  of  the  goods,  as  of  his  pro- 
fcwty  as  such  assignee e.     So,  in  an  action  of  trover  for  wool,  the 
wbfcndant  was  allowed  to  plead,  first,  the  plea  of  not  guilty ;  secondly, 
■  Sen  by  custom ;  thirdly,  a  lien  by  special  agreement ;  fourthly,  a 
aha  by  custom,  stating  that  the  wool  was  deposited  by  one  having  a 
pimi  facie  title  to  it ;  and  fifthly,  a  lien  by  custom,  with  a  statement 
list  die  wool  was  deposited  with  the  defendant  by  the  plaintiff's 
sgBstr.   And  the  court  will  not  set  aside  one  of  several  pleas,  where  a 
Isk  to  plead  several  matters  has  been  consented  to  by  the  plaintiff'. 

On  the  other  hand,  the  court  will  not  allow  special  matter  to  be  when  not 
pkaded,  where  it  may  be  given  in  evidence  under  the  general  issue ;  aUowcd- 
Mrs  special  contract  in  assumpsit,  to  a  declaration  in  the  common 
bVrb,  for  goods  bargained  and  sold h.  So,  where  the  defendant 
stored  lor  leave  to  plead  several  matters,  viz.  1  st,  non  assumpsit ; 
Ny,  payment  as  to  part ;  3dly,  as  to  part,  that  the  goods  were 
•minted  like  the  sample ;  4thly,  as  to  part,  that  the  goods  were 
■imated  to  be  of  good  merchantable  quality ;  and  5thly,  that  they 

1  Triebner  «.  Duerr,  1  Scott,  104.  '  Leuckbart  v.  Cooper,  1  Hodgei,  J  ft, 

k  Tkompsoo  r.  Bradbury,  1  Bing.  N.  R.  1  Bing.  N.    R.    509.    1   Scott,  481.    3 

tariSeott,  879.  SDowl.  Rep.   147.  DowL  Rep.  415.   9  Leg.   Obs.  476,  7. 

I>C.  S.  C.     Same  v.  Same,  3  Bing.  N.  R.  99. 

'  Hart  9.  Bell,  1  Hodges,  6.  '  Howen  v.  Carr,  5  Dowl.  Rep.  305. 

1  Atkbaon  s.  Duckham,  4  Dowl.  Rep.  13  Leg.  Obs.  1 1 1.  S.  C. 

87.  11  Leg.  Obs.  133.  S.  C.  h  Gardner  v.  Alexander,  3  Dowl.  Rep. 

'  Scott 0.  Thomas,  6  Car.  &  P.  611.  14b.  1  Scott,  28 J.  9  Leg.  Obs.  237.  S.  C. 
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were  warranted  to  be  one  ton  weight  of  hlack-lead,  the  first  and 
fourth  pleas  were  disallowed  *  ;  for,  as  was  observed  by  the  chief 
justice,  '  there  was  no  pretence  for  the  first  plea  :  if  part  of  the  price 
had  been  paid,  as  alleged  in  the  second,  the  defendant  was  precluded 
from  saying  there  was  no  contract,  which  is  by  the  new  rules  if 
limit  of  no»  aisumpiit ;  the  third  and  fourth  pleas  were  also  incompa- 
tible ;  if  the  defendant  stood  upon  the  express  warranty,  that  thr 
goods  were  like  the  sample,  he  ought  not  also  to  be  allowed  to  art  up 
a  warranty  in  law  that  the  goods  were  merchantable.'  So,  in  an 
action  on  an  attorney's  bill,  where  the  defendant,  after  having  suffrroi 
judgment  to  go  by  default,  which  was  set  aside  on  an  nJWorii  of 
merits  and  payment  of  costs,  pleaded  that  no  signed  bill  bad  brcn 
delivered,  and  afterwards  added  two  pleas  of  nun  wiwiJiili  and  taw 
the  plaintiff  had  not  taken  out  his  certificate  ;  and  the  plaintiff,  m 
application  to  a  judge  at  chambers,  obtained  an  order  confining  tlf 
defendant  to  the  plea  of  the  general  issue,  the  court  held  that  liib 
order  was  proper,  it  appearing  thai  the  defendant  had  had  tfit  hill 
taxed  b.  So,  in  an  action  on  the  rate  for  maliciously,  and  without  mr 
reasonable  or  probable  cause,  indicting  the  plaintiff  for  a  conspirxj, 
the  court  would  not  permit  the  defendant  to  plead  that  be  had  urolaW* 
cause  to  indict,  together  with  the  plea  of  not  guilty  «.  So,  in  frnjiac 
for  breaking  and  entering  the  plaintiff's  closes,  and  digging  id 
making  trenches,  &c.  the  court  would  not  give  the  defendant  Icavr  I* 
plead,  first,  a  justification  of  the  trespasses,  under  a  custom  for  ill 
stanners  and  tinners  in  the  stannaries  to  make  trenches  in  any  law!*- 
for  conveying  water  to  any  stannary  worked  by  them,  tarthe  htWT 
working  of  the  same ;  and  secondly,  the  like  plea,  bat  auegag  "* 
custom  to  be,  on  making  reasonable  compensation  tor  the  iajaaas 
done  d.  And  where  a  defendant  may,  by  statute,  give  natter  rf-jsaV 
fication  in  evidence  under  die  general  issue,  as  in  trttfmm  far  busk- 
ing and  entering  the  plaintiff's  dwelling-house,  and  aeisiag  and  at- 
taining his  goods,  the  defendant  trill  not  be  permitted  to  plead  »* 
general  issue,  and  also  a  special  plea  of  justification,  that  be  entaw 
the  house  as  landlord,  to  seise  the  goods  on  a  distress  far  rea**. 

*  Steele  v.  Steny,   1   Scott.   101.    3  *  Netkv.  M'Kcucie,  1  C"np.  *>■  *■ 
DooL  Rep.  13*.  S.  C.                                       R.  6).    4  Tyr.  Rep.  670.    i  Do*t  <■*■ 

*  Bigg*  v.  HumkU,  S  Dowl.  Rep.  497.       70S.  S.  C. ;   but  we  Twigg  e.  W*  ' 
'  Coltoo  e.  Breira,  *  Nrv.  4  M.  8SI.        Cramp.  M.  &  H.  89.     Hwker*!*'** 

3  AJ.  4E.  SIB.  1  Hir.  4  W.  419.  S.  C.       258.  4  Tyr.  Rep.  777.  B.  C.  ■*•••«* 

*  BuUrd  s.  Smith,   M.  7  W.  IV. 
K.B. 
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The  motion  lor  leave  to  plead  several  matters  was  formerly  a  mere  Leave  to  plead 
motion  of  course  in  the  King's  Bench,  which  only  required  counsel's  sig-  J^vw  forn^ty 
nature ;  and  the  motion  paper  heing  delivered  to  the  clerk  of  the  rules,  fbtained. 
he  drew  up  a  rule  absolute  thereon :  In  the  Common  Pleas,  the  rule  to 
plead  several  matters  was  drawn  up  by  the  secondaries ;  and  formerly 
they  were  allowed  in  certain  cases  to  draw  it  up,  as  a  matter  of  course, 
en  a  brief  or  motion  paper  signed  by  a  Serjeant ;  but  in  other  cases 
there  must  have  been  a  rule  to  shew  cause,  why  the  defendant  should 
not  have  leave  to  plead  the  several  matters  intended  to  be  pleaded ; 
which  rule  was  drawn  up  by  the  secondaries,  on  a  brief  or  motion 
paper  signed  by  a  serjeant*.  But  now,  by  a  general  rule  of  all  the  How  now  ob- 
eonrtsb,  it  is  ordered  that  "  no  rule  to  shew  cause  or  motion  shall  be    <un 
required,  in  order  to  obtain  a  rule  to  plead  several  matters,  or  to 
■Dike  several  avowries  or  cognizances ;  but  that  such  rules  shall  be 
drawn  up  upon  a  judge's  order  e,  to  be  made  upon  a  summons  °,  ac- 
companied by  a?  short  abstract  or  statement  of  the  intended  pleas, 
avowries  or  cognizances  c :    Provided,  that  no  summons  or  order  shall 
be  necessary  in  the  following  cases,  that  is  to  say,  where  the  plea  of 
*<*  assumpsit,  or  nil  debet,  or  nan  detinet,  with  or  without  a  plea  of 
teader  as  to  part,  a  plea  of  the  statute  of  limitations,  set  orT,  bank- 
ruptcy of  the  defendant,  discharge  under  an  insolvent  act,  plene  admi- 
*t*tramty  plene  administravit  prater,  infancy,  and  coverture,  or  any  two 
or  more  of  such  pleas,  shall  be  pleaded  together ;  but  in  all  such 
**»  a  rule  shall  be  drawn  up  by  the  proper  officer,  upon  the  pro- 
<hwkm  of  the  engrossment  of  the  pleas,  or  a  draft  or  copy  thereof." 

h*  the  King's  Bench,  if  several  pleas  were  filed  to  the  whole  or  part  Consequence  of 
<*  *  declaration,  without  a  rule  to  plead  several  matters  being  drawn  ^terf  wlthouV 
°P>  or  instructions  given  for  it  to  the  clerk  of  the  rules,  they*  were  leave. 
***erly  considered     as    a  nullity,  and    the  plaintiff  might    have 
•Wted  judgment d:  In  the  Common  Pleas,  it  seems  that  the  practice 
■  *uch  case  was  for  the  plaintiff  to  apply  to  the  court,  to  strike 
•W  one  of  them  e.  But  now,  by  a  general  rule  of  all  the  courts f, 
U  *  party  plead  several  pleas,  avowries,  or  cognizances,  without 
*  rule  for  that  purpose,  the  opposite  party  shall  be  at  liberty  to  sign 
J^ent" 

*  Tidd  Prac  9  Ed.  484,  5,  6.  488.  H.  26  Geo.  III.  K.  B. 

^  8.  •  Griffiths  v.  Eylea,  1  Boa,  &  P.  416; 

%  R.  T.  1  W.  IV.  reg.  IX.  2  Barn.  &  and  see  Tidd  Prac.  9  Ed.  566,  7.  668. 

Al  'ftO.  7  Bing.  784,  6.  1  Cromp.  &  J.  {  R.   II.  2  W.   IV.  reg.  I.  §  34.   3 

***  Barn.  &  Ad.  87b.  8  Bing.  293.  2  Cromp. 

C     A  or 

Append,  to  Tidd  Sup.  1832.  p.  114.       &.  J.  177,  8  ;  and  see  Hockley  v.  Sutton, 
6  **-  Buffer,  J.  in  Bedford  &  Gatfield,      2  Dowl.  Rep.  700. 
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Leave  of  court  When  several  pleas  or  avowries  were  pleaded  by  leave  of  the  court, 
"tated  to  second  **  waa  ^ormer^7  necessary  to  state  that  they  were  so  pleaded,  in  the  be- 
or  other  plea,  or  ginning  of  the  second  or  other  subsequent  plea  or  avowry  :  But,  by  i 
avowry.  general  rule  of  all  the  courts  •,  "  it  shall  not  be  necessary  to  state  in 

a  second  or  other  plea  or  avowry,  that  it  is  pleaded  by  leave  of  the 
court,  or  according  to  the  form  of  the  statute,  or  to  that  effect" 


Signing  pleas,  In  the  King's  Bench,  there  are  certain  common  pleas  which  need  not 

&.c  in  IC  B 

be  signed  by  counsel ;  such  as  plene  administravit b,  bankruptcy  in  the 


defendant e,  a  special  non  est  factum,  solvit  ad  diem  d,  comperuit  ad 
to  a  bail  bond  e,  or  nul  tiel  record  to  an  action  on  a  judgment  or 
cognizance,  and  in  trespass,  son  assault  demesne,  liberum 
or  not  guilty  to  a  new  assignment.  But,  except  in  the  foregoing^ 
cases,  it  was  a  rule  in  that  court,  that  all  special  pleas  must  be  signed 
In  C.  P.  ty  counsel f.    In  the  Common  Pleas,  the  following  gjeas  did  not  for- 

merly require  a  Serjeant's  hand,  viz.  comperuit  ad  diem,  son  assault  k — 
mesne,  plene  administravit,  riens  per  discent,  ne  unques  executor  or  si — 
ministrator,  nul  tiel  record,  per  minas,  per  duress,  infra  ceUdem,v£M- 
solvit  ad  diem  * :  but  it  is  now  usual  to  sign  all  these  pleas,  except  cnMp— 
ruit  ad  diem,  nul  tiel  record  \  and  solvit  ad  diem1,  which  are  cons — 
dered  as  general  issues  :   and  it  has  been  determined,  that  a  pies  oof 
non  assumpsit  infra  sex  annos  must  be  signed k.     So,  all  double  pJeoss 
were  formerly  required  to  be  signed  by  a  serjeant  in  the  CommoD 
Pleas l ;  and  if  a  plea,  which   ought  to  be  signed,  be  delivered  or 
filed   without    a  Serjeant's  or  counsel's   hand,  the  plaintiff  may  sign 
judgment,  as  if  no  plea  had  been  pleaded  m.     And  although  a  de- 
fendant conducted  his  cause  in  person,  yet  if  he  filed  a  special  plea,  it 

»  R.  PI.  Gen.  4  W.  IV.   reg.  11.    5  v.  Ncale,  2  Wils.  74.  Barnes,  865.  &C 

Barn.  &  Ad.  Append,  v.  10  Bing.  467.  2  «  Upton  v.  Pullyn(urPulleine)  Cas.Pr- 

Cromp.  &  M.  17.  C.  P.  41.  Pr.  Reg.  282,  3.  S.  C.    Sinop— 

b  Read  v.  Speer,  (or  Spurr,)  5  Dowl.  son  v.  Neale,  Barnes,  865.    2  Wils.  '*• 

Rep.  830.  2  Meeson  &  W.  76.  S.  C.  S.  C. 

e  Leigh  f.  Monteiro,  6  Durnf.    &  E.  h  Hubert  i\  Weymouth,  2  Bhc.  R*?- 

496.     Henderson  v.  Sansum,  1  Chit.  II.  816:  but  see  Simpson  r.  Neale,  2  W*" 

2^5.  74.  Barnes,  365.  S.  C.  contra. 

c  Lockhart  v.  Mackreth,  5  Durnf.  &  E.  *  Lockhart  v.  Mackreth,  5  Durnf.  &  &• 

661.  663  ;  and  see  Imp.  C.  P.  6  Ed.  iS9. 

e  Rowsell  v.  Cox,  2  Barn.  &  Aid.  892.  k  Upton  r.  Pullyn,  Cas.  Pr.  C  P-  *'• 

1  Chit.  R.  21 1.  S.  C.  i  Imp.  C   P.  6  Ed.  241. 

'  R.  E.  18  Car.  II.  K.  B.     Grant    w.  m  Anon.  Yr.reg.  282  ;  and  see  M*^ 
,  2  Chit.  R.  SI  9.  1  Car.  &  P.  95.  v.  Billing,  4Tyr.  Rep.  812.   1  Gomp.  >*• 


(«.)  And  for  the  origin  and  reason  of  the       &  R.  577.  8  Dowl.  Rep.  246.  S.  C 

signature  of  pleas  by  counsel,  5cc  Simpson 
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was  a  nullity,  unless  signed  by  a  serjeant  or  counsel  *.  The  repli- 
cation, and  subsequent  pleadings,  should  also  be  signed  by  counsel, 
valets  they  conclude  to  the  country. 

In  the  King's  Bench,  when  the  plea  or  replication,  &c.  concluded  In  all  the  courts. 
to  the  country,  it  was  not  necessary  that  it  should  be  signed  by  coun- 
sel; and,  in  that  court,  a  plea  of  bankruptcy  in  the  defendant,  which 
concluded  to  the  country,  need  not  have  been  so  signed b;  al- 
though it  must  have  been  signed  by  a  serjeant  in  the  Common 
Heu c :  and  in  the  latter  court  it  was  holden,  that  a  tender  of  an 
ime  in  fact  must  be  signed  by  a  serjeant,  but  a  joinder  in  issue  need 
let*.  By  a  general  rule,  however,  of  all  the  courts  e,  "  it  shall  not  be 
•ecetsary  that  any  pleadings,  which  conclude  to  the  country,  be  signed 
tj  counsel."  And  the  exclusive  privilege  of  Serjeants  being  now 
sklifthedf ,  there  is  no  distinction  as  to  signing  pleas,  &c.  in  any  of 
Ae  courts,  between  Serjeants  and  counsel. 

Ib  the  King's  Bench,  the  general  issue  was  formerly  delivered  to  Delivering,  or 
Ik  plaintiff's  attorney,  or  entered  in  the  general  issue  book  kept  by  '  g  p 
tse  clerk  of  the  judgments*.  There  were  also  certain  common  pleas 
fa  that  court,  which  must  have  been  delivered  to  the  plaintiff's  attor- 
ney, and  not  entered  in  the  general  issue  book,  or  filed  in  the  office 
•f  die  clerk  of  the  papers ;  and  if  they  were  so  entered  or  filed,  the 
fltifituT  was  not  bound  to  notice  them,  but  might  have  signed  judg- 
ment as  for  want  of  a  pleah  :  and  all  pleas  and  demurrers  upon  writs 
•f  error,  scire  facias,  and  audita  querela,  must  also  have  been  de- 
livered in  the  King's  Bench  *.  But,  except  in  the  foregoing  cases,  it 
*M  a  rule,  that  all  special  pleas  must  have  been  filed  in  the  office  of 
Ae  derk  of  the  papers  k,  who  made  copies  of  them  for  the  plaintiff's 
Attorney :  and  all  double  pleas  must  have  been  filed,  and  not  merely 
to  the  plaintiff's  attorney,  though  two  pleas  were  pleaded, 


'Anon.  Pr.  Reg.  882.  Pitcher  v. 
Ktatb,  S  Bos.  &  P.  171.  Samuels  v. 
*W,S  Taunt.  386. 

1  Leigh  9.  Monteiro,  6  Durnf.  &  E. 
*•.  Henderson  v.  Sansum,  1  Chit.  R. 

*  Pitcher  r.  Martin,  3  Bos.  &  P.  171. 

4  Effis  «.  Govey,  1  Bos.  &  P.  469. 
*toer  0.  Martin,  S  Bos.  &  P.  171  ;  and 
^Tidd  Pruc.  9  Ed.  671,  2.  693. 

•B.  EL'  2  W.  IV.  rtg.  I.  §  107.  3 
Bmj.  &  Ad.  390.  8  Bing.  305.  2  Cromp. 
ft  J.  198;  and  see  Thynne  v.  Wood- 
snn,2Tyr.  Rep.  494.  3  Rep.  C.  L.  Cum. 


44. 

f  Ante,  34. 

«  R.  T.  5  &  6  Geo.  II.  (6.)  K.  B. 
Davison  t>.  Moreton,  1  Chit.  Rep.  715. 

h  Lockhart  v.  Mackreth,  5  Durnf.  & 
E.  661.  Rowsell  v.  Cox,  2  Barn.  &  Aid. 
392.  1  Chit.  Rep.  211.  S.  C.  Hender- 
son v.  Sansum,  id.  225.  S.  P.  Fry  v. 
Champneya,  2  Chit.  Rep.  295.  Kent  v. 
Monk,  id.  to. 

1  R.T.  12W.III.  (a.)K.R 

k  R.  T.  2  Jac  1.  rtg.  I.  R.  T.  16  Car. 
II.  R.  M.  8  W.  &  M.  K.  B. 
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which  separately  used  only  »»ai»  bean  ddfoasad  %.  In>  tha  Comnao 
Pleas,  all  plea,  whether  general  or  special,  wwt  athardriiwnd  *tk 
plaintiff's  attorney,  or  filed  with  the  prnthonotariaa»  Bat  aoirv  hya 
general  rule  of  all  the  courts*,  "no  pleading  subsequent  to  thededn- 
ation,  shall  in  any  case  be  filed  with  any  officer  of  die  court,  bat  tk 
same  shall  always  be  detected  between  the  parties*"  This  rale  t)o» 
not  apply  to  actions  of  ejectment,  in  which  the  plea  of  the  fpaipl 
issue  is  still  left  at  a  judge's  chambers  in  the  King's  Bench,  or  d»ps» 
thonotaries'  office  in  the  Common  Pleas,  aceordmgtothBoUpcacfies^ 
Adding  special  After  the  defendant  has  pleaded,  he  saay  obtain  leave  rxonAecowi 
*"*  or,  a  judge  to  add  a  special  plea,  if  neceaaary  far  his  defence:  aaddfc 

leave  was  granted  in  one  case,  after  two  terms  had  elapsed  fines  da 
first  pleas  were  pleaded  d ;  and  in  another,  after  issue  joined  tmbs 
months  before0:  And  the  court  permitted  the  defendant  In  adds 
special  plea,  where  it  was  doubtful  whether  a  statutable  ohjscljas 
could  be  taken  under  the  plea  of  son  tuswmput*.    Bm)  where,  km 
action  of  covemmt  on  *  charterparty,  the  defendant  pleaded  swanl 
special  pleas,  to  some  of  which  the  plaintiff  demurred,  andaftsrsnp- 
ment  obtained  judgment,  the  court  held  that  the  defendant  coaU  art 
afterwards  file  additional  pleaa,  although  it  was  sworn  that  feon.kli 
come  to  his  knowledge  material  fer.hia  defence,  since  the  arguawaMa 
demurrer,  and  with  which  fecta  he  was  then  unacquainted H    Aaim 
defendant,  in  an  action  on  a  banker's  check,  having  pleaded  t  pie* 
admitting  the  making  of  the  check,  the  court  would  not  permit  ta* 
subsequently  to  add  a  plea,  that  it  was  not  made  pursuant  to  u^ 
provisions  of  the  stamp  act h. 
Amending  plea*,       At  common  law,  when  the  pleadings  were  ore  tenue  at  the  bar 

the  court,  if  any  error  was  perceived  in  them,  it  was  presently 
amended  *.  Afterwards,  when  the  pleadings  came  to  be  in  paper,  £"** 
was  thought  but  reasonable  that  the  parties  should  have  the  ft0 
indulgence11.    And  hence  it  is  now  settled  \  that  whilst  the  pleading* 

a  Harrison  v.  Franco,  2  East,  225 ;  and  Har.  &  W.  668.  1 1  Leg.  Ob*.  38&S.  CV- 

see  Tidd  Prac.  9  Ed.  671,  2.  •  Munnings    ».   Lennox,  J 2  Jfa*^ 

*  R.  Vr.  H.  4  W.  IV.  reg.  1.  5  Barn.  133 ;  and  see  Farebrother  0.  Wonky,  * 

&  Ad.  Append,  xiv.     10  Bing.   468.    2  Price,  N.  R.  70.    1  Tyr.  Rep.  437.  * 

Cromp.  &  M.  1.  Cromp.  &  J.  56S.  S.  C. 

c  Doe  d.  Williams  v.  Williams,  4  Nev.  h  Jenkins  v.  Creech,  6  DowLfet**' 
St  M.  259.  2  Ad.  &  E.  381.  S.  C.              .   M"  Dowall  v.  Lyster,  2  Mceson  k  V- 

d  Waters  t>.  Bovill,  1  Wils.  223.  52.  Anon.  IS  Leg.  Ob*.  143. 

e  Brown  v.  James,  Barnes,  862;  and  '  Rush    o.     Seymour,    10  Mod.  &* 

see  Hubcr  v.  Steiner,  4  Moore  &  S.  328.  Garner  v.  Anderson,  1  Str.  11. 

8  Dowl.  Rep.  781.  S.  C.    Tidd  Prac.  9  k  Anon.  2  Salk.  520.  Gflb.  CP-114, 

Ed.  673,  4.  15. 

'  Smith  v.  Dixon,  4  DowLRtp.  571.  1  «  Anon.  1  Salk.  47.    Auon.SS**-'1' 
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>aper,  and  before  they  are  entered  of  record,  the  court  of  a 
ill  amend  the  plea*,  or  replication*,  &c.  in  form  or  in 
e,  on  proper  and  equitable  terms.  In  the  Common  Pleas, 
t  allowed  several  avowries  in  replevin  to  be  amended,  by 
the  name  and  description  of  the  locus  in  quo,  and  stating  the 
to  have  been  for  a  year,  instead  of  half  a  year,  and  also  by 
new  avowries,  varying  the  amount  of  the  rent,  although 
d  been  joined,  and  notice  of  trial  given  and  countermanded, 
e  than  two  terms  had  elapsed  previously  to  the  application  for 
ldment e  :  And  a  plea  was  allowed  to  be  amended  in  the  Ex- 
after  the  plaintiff  had  replied,  and  the  cause  was  in  the 
rider  special  circumstances  d. 

King's  Bench,  the  defendant  was  formerly  allowed  to  waive  Waiving  general 
aal  issue,  if  it  were  not  entered,  and  plead  specially,  without        ^  m    " 
the  court,  in  four  days  e ;  or,  as  it  should  seem,  before  the  ad- 
it day  of  the  term  f,  or  within  the  first  Jive  dap  of  the  ensuing 
But,  by  a  general  rule  of  all  the  courts  h,  "  the  defendant  shall 
liberty  to  waive  his  plea,  without  leave  of  the  court  or  a  judge." 
ancient  practice  of  the  King's  Bench,  if  a  special  plea  had  Rule  or  order  to 
t  in,  and  the  book  made  upland  delivered  to  the  defendant's  pfea^deT011^ 
he  might,  if  not  under  terms  of  pleading  issuably,  have  murrer. 
it  the  special  plea  or  demurrer,  and  returned  it  with  a  general 
general  demurrer !.   To  prevent  this,  if  the  defendant  pleaded 
jror  frivolous  plea,  the  court  in  term  time,  or  a  judge  in  vaca- 
>uld  have  ordered  him  to  abide  by  it,  or  plead  some  other  plea 
>rily  on  the  morrow  ;  or,  if  it  were  towards  the  end  of  the 
it  the  plaintiff  might  have  sufficient  time  to  give  notice  of 
court  would  have  ordered  the  defendant,  if  he  would  not 
this  plea,  to  plead  another  instant ery  provided  always  that  the 
>wed  by  the  common  rule  to  plead  were  expired1:   and  the 
*as  the  same,  with  regard  to  frivolous  demurrers1.  But  now,  Abolished. 
rule  of  Hil.  2  W.  IV.  reg.  I.  §  46.  by  which  the  defendant  is 

s  v.  BoviU,  1  Wife.  223.  Barn.  &  Ad.  380.  8  Bing.294.  2  Cromp. 

.  Newland,  id  76.  &  J.  181. 

v.  Duke  of  Buckingham,  8  »  Pierce  v.  Blake,  2  Salk.  615.  R.  T. 

i.  5  &  6  Geo.  II.  b.  K.  B.  Weld  v.  Ned- 

%  Roberts,  2  DowL  Rep.  698.  ham,  1  Wils.  29. 

(or  Watts)  v.  West,   1    Ld.  k  Foster  v.  Snow,  2  Bur.  781.  2  Ken. 

.  3  Salk.  211.  274.  S.C.  483.  S.  C. 
i  0.  Williams,  Say.  Rep.  87.  l  Pierce  v.  Blake,  2  Salk.  516.  R.  T. 

ttfr.  Band,  87.   R.T.  5&6  5  &  6  Geo.  II.  b.  K.  B. ;  and  tee  Nagee 

*.)  K.  B.  v.  Dean,  2  Leg.  Ob*.  44. per  Tawtton,  J. 

2  W.  IV.  rtg.   1.   §    46.     3 
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not  at  liberty  to  waive  his  plea  without  leave  of  the  court  or  a  judge, 
former  practice  of  obtaining  a  rule  or  order  for  the  defendant  to  al 
by  his  plea  is  abolished  *.  In  a  late  case,  however,  after  a  bad  j 
of  "  no  consideration,"  to  a  declaration  on  a  bill  of  exchange, 
which  the  plaintiff  had  been  delayed  the  long  vacation,  the  court,  un 
special  circumstances,  allowed  the  defendant  to  withdraw  his  pi 
and  plead  de  novo,  and  have  an  inspection  of  the  bill,  without 
affidavit  of  merits  b. 
Striking  out  When  there  are  two  pleas  to  the  whole  action,  upon  one 

pleas.  which  issue  is  joined  to  the  country,  and  upon  the  other  judgm 

is  given  for  the  defendant  upon  demurrer,  the  court  will  all 
the  defendant  to  strike  out  the  general  issue c;  And  where, 
an  action  on  a  bill  of  exchange,  by  indorsee  against  acceptor,  f 
defendant,  having  obtained  an  inspection  of  the  bill,  pleaded  pit 
denying  the  acceptance,  the  drawing,  and  the  indorsement,  and  al* 
plea  founded  on  the  3  &  4  W.  IV.  c.  97.  §  17.  that  the  bill  i 
written  on  paper  improperly  stamped  with  an  old  die,  the  cot 
Setting  aside  struck  out  the  last  plead.  When  the  defendant  pleads  a  relei 
p  fraudulently  obtained  from  the  nominal  plaintiff,  to  the  prejudi 

of  the  party  really  interested,  and  for  whose  benefit  the  actit 
is  brought,  or  from  one  of  several  plaintiffs  to  the  prejudice 
the  rest,  the  court  on  motion  will  set  aside  the  plea,  and  ord 
the  release  to  be  delivered  up  to  be  cancelled e.  And  whe 
one  of  several  plaintiffs,  assignees  of  a  bankrupt,  released  the  cause 
action,  and  the  release  was  pleaded,  the  court  set  aside  the  plea ;  su 
picion  being  thrown  on  the  defendant's  conduct  in  the  transa* 
tion,  and  the  co-plaintiffs  indemnifying  the  plaintiff  who  had  given  ti 
release,  against  costs'.  But  except  a  very  strong  case  of  fraud! 
made  out,  the  court  will  not  control  the  legal  power  of  a  co-plainti 
to  release  the  action  8.  And  in  an  action  of  covenant,  where  the  d< 
fendant  pleaded  payment  to  the  plaintiff  on  the  record,  who  was  onl 
the  nominal  party  to  the  suit,  there  being  no  fraud  alleged,  the  coui 
would  not  order  the  plea  to  be  taken  off  the  file h.  So,  the 
would  not  allow  a  plea  to  be  set  aside  by  affidavit  on  motion,  o 

*  1  Chit.  Archb.  2  Ed.  254,  5.  cases  there  referred  to. 

b  Paplief  v.  Codrington,  4  Dowl.  Rep.  f  Johnson  v.  Holdsworth,  4  DowL  R*i 

497.  63.   10  Leg.  Obs.  475.  S.  C. 

c  Young  v.   Beck,  3  Dowl.  Rep.  804.  g  Jones  v.  Herbert,  7  Taunt  421 ;  & 

10  Leg.  Obs.  349.  S.  C. ;  and  see  Tidd  see  Arton  v.  Booth,  4  Moore,  192.    F« 

Prac.  9  Ed.  G7S,  4.  nival  v.  Weston,  7  Moore,  356. 

d  Dawson  v.  Macdonald,  2  Meeson  &  h  Gibson   v.    Winter,    1    Har.  &  ^ 

W.  26.     Anley  843.  412.  436. 

r  Tidd  Prac.  9  Ed.   677,   8,   and  the 


SETTING    ASIDE   PLEAS.  413 

which  an  issue  could  he  taken  *.    And  although  a  plea  may  he  insuffi- 
cient in  point  of  law,  the  court  will  not  set  it  aside,  and  suffer 
judgment  to  he  signed  as  for  want  of  a  plea b.    So,  if  a  plea  was  a 
good  plea  when  pleaded,  hut  by  the  occurrence  of  subsequent  matter 
becomes  no  answer  to  the  action,  the  court  will  not  on  that  account 
direct  it  to  be  taken  off  the  file :  Therefore  where,  to  a  scire  facias 
to  revive  a  judgment,  the  defendant  pleaded  the  pendency  of  a  writ 
of  error,  the  court  refused  to  permit  that  plea  to  be  taken  off  the  file, 
on  the  writ  of  error  being  quashed  c. 

'  La  Forest  v.  Langan,  4  DowL  Rep.  1  Har.  &  W.  642.  11  Leg.  Obs.  824. 

648.  1  Hodges,  410.    11  Leg.  Obs.  310.  S.  C 

&C.  *  Snook  v.  Maddox,  1  Har.  &  W.  584. 

*  Cowper  v,  Jones,  4  Dowl.  Rep.  591. 
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Of  Replications,  and  subsequent  Pleadings. 

Bale  to  reply.      W  HEN  the  defendant  has  delivered  his  plea,  he  may  rule  il 

plaintiff* to  reply  thereto  •,  by  obtaining  a  rule  from  the  master  io  d 

King's  Bench,  on  the  back  of  the  plea;  which  is  entered  with tl 

clerk  of  the  rules,  and  a  copy  served  on  the  plaintiffs  attorney.  I 

the  Common  Pleas,  the  rule  to  reply  is  given  on  a  preecipe,  with  tl 

secondaries  ;  and  mthe  Exchequer,  it  is  given  in  like  manner,  inn  btx 

kept  for  that  purpose  in  the  Exchequer  office b.     This  rule  mig 

,,,.,.  formerly  have  been  given  in  term,  or  within  sixteen  days  after,  iati 

King's  Bench  r,or  Exchequer  *.    But  now,  by  a  general  rule  of  idlti 

courts  e,  "  a  rule  to  reply  may  be  given  at  any  time,  when  the  oflict 

Whan  It  a-        open."      The  ride  to  reply  expires  in  four  days  exclusive  aft 

""^**"  service  in  the  King's  Bench;  and  Sunday,  or  any  holiday  on  whi 

the  court  does  not  sit,  or  the  office  is  not  open,  if  it  be  not  the  ]ut, 

to  be  accounted  a  day  within  the  rule*.  it  . 

Proceeding"  by        Within  the  time  limited  by  the  rule  to  reply,  or  order  for  finti 

jdairuitt- .iter       time,  if  the  plaintiff  mean  to  proceed  in  the  action,  he  should  a* 

reply  or  demur  to  the  plea ;  or  if  it  be  well  founded  in  point  of  fie 

and  unobjectionable  in  point  of  law,  be  should  discontinue  hit  setwa, 

enter  a  nolle  prosequi  h,  stet  processus  ',  or  cassetur  breve  k ;  Of)  P.  I 

action  against  an  executor  or  administrator,  take  judgment  of  M* 

infuturo ',  &c. 

Rule  to  tiatxn-        The  rule  to  discontinue  is  a  side  bar  or  treasury  rule,  obttw 

t",ue'  ftom  the  clerk  of  the  rules  in  the  King's  Bench  or  ExckefWi' 

'  Tidd  Prac.   9  Ed.  676.    Append.  '  Tiilil  P  n    TTTil  [till  flipll"" 

thereto,  Chap.  XXVIII.  $  1,  2,  3.  to,  Cbtp.  XXVIII.  §  9,  10. 

•  DuEx.Pt.  lEd.61.  «  TIddPnK.BEd.eei.Appa*** 

•  Imp.  K.  B.  10  Ed.  261.  to,  Clup.  XXVIII.  $  11,  I*,  I* 
•   «  R.H.  16  Geo.  III.  in  &ac.  Man.  Et  ■  Tldd  Prac.  0  Ed.  688,  3. 
Append.  880. .  Dux  Ex.  Pr.  1  Ed.  61.  "  Id.   683.     Append.  Am*  * 

•  R.H.8W.  lV.ng.1.  563.  3  Bam.  XXVI.  •$  7. 

&  Ad.  381.  8  Bing.  SSS.  8  Cramp.  &  J.  «  Tidd  Prat.  9  Ed.  663.  AfpN**" 

IBS.  to,  Chip.  XXIL  5  10. 81,  At  j^* 

'  R.T.1G™.  II.(«.)K.B.  Chit.  PtOHd.  677,  fc. 
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condaries  in  the  Common  Pleas  ;  but  in  the  latter  court,  if  it  were 
:er  plea  .pleaded,   the  defendant's   attorney  must   formerly  have 
nsented  to  a  rule  in  the  treasury  chamber  in  term  time,  or  before 
udge  in  vacation  * ;  or  else  there  must  have  been  a  rule  to  shew 
use.     But,  by  a  general  rule  of  all  the  courts  b,  "  to  entitle  a  plaintiff 
discontinue  after  plea  pleaded,  it  shall  not  be  necessary  to  obtain 
e  defendant's  consent ;  but  the  rule  shall  contain  an  undertaking  oh 
e  part  of  the  plaintiff,  to  pay  the  coats,  and  a  consent  that  if  they 
e  not  paid  within  four  days  after  taxation,  defendant  shall  be  at 
berty  to  sign  a  nonpros."     Where  a  plaintiff  has  served  a  rule  to 
^continue,  and  the  costs  are  taxed  but  not  paid,  the  defendant  should 
iroceed  on  this  rule,  and  is  not  entitled  to  judgment  as  in  case  of  a 
iottrait0. 
A  nolle  prosequi  is   an   acknowledgment  or  agreement   by   the  Nolle  prosequi, 
tontiff,  that  he  will  not  farther  prosecute  his  suit,  as  to  the  whole  or  w  at° 
t  part  of  the  cause  of  action  ;  or,  where  there  are  several  defendants, 
ffunst  some  or  one  of  them  d.     And  where  a  declaration  in  debt  As  to  one  of 
**wsted  of  one  special,  and  several  general  counts,    and  to  the  £veral  counts> 
fecial  count  there  were  several  special  pleas,  and  to  the  general 
Kxntg  the  general  issue ;  the  plaintiff  having  entered  a  nolle  prosequi 
tf  the  special  count,  and  joined  issue  on  the  others,  it  was  ruled  at 
wtpfmj,  that  he  was  entitled  to  recover  on  the  general  counts, 
tagh  the  matters  proved  might  have  been  given  in  evidence  on  the 
pwial  count,  and  the  pleas  thereto6.    But  a  nolle  prosequi  as  to  part, 
Btered  up  after  judgment  for  the  whole,  is  equivalent  to  a  retraxit, 
Bl  a  bar  to  any  future  action  for  the  same  cause  f.   And  where,  in  an 
ttioii  of  trespass  and  assault,  the  defendant  pleaded  first,  not  guilty  ; 
ti  secondly,  a  justification ;  the  plaintiff  replied,  joining  issue  on 

*  two  pleas,  and  new  assigning  ;  the  defendant  having  demurred  to 

*  replication  and  new  assignment,  the  plaintiff  went  down  to  trial, 
*d  obtained  a  verdict  with  15/.  damages  on  the  first  issue ;  after 


'  Imp.  C.  P.  7  Ed.  728;  andteeTidd 
•*.  9  Ed.  484.  680. 

1  R.  H.  8  W.  IV.  reg.  I.  §  106.  3 
>%  &  Ad.  890.  8  Bing.  804.  2  Cromp. 

'•i9a 

Cooper  v.  Holloway,  1  Hodges,  76. 
'  do.  Car.  239.848.  2  Rol.  Abr.  100. 
^  fcr  the  nature  and  effect  of  a  nolle 
*tyKt,  and  in  what  cases  it  may  or 
*  not  be  entered,  see  Co.  Lit  1S9  a. 
^W.  Cro.  Jac.  211.  S.C  Hardr. 
*•  1  Wins.  Stand.  5  Ed. 207.  innotis. 


1  Ld.  Raym.  598,  &c.  Noke  v.  Ingham, 
1  Wils.  90.  Cooper  v.  Tiffin,  3  Durnf.  & 
E.  5)  1.  Tldd  Prtc.  9  Ed.  681 ;  and  for 
the  form  of  the  entry,  see  Append,  thereto, 
Chap.  XXVIII.  §  11,  12,18. 

e  Hay  ward  v.  Kain,  1  Moody  &  M. 
81 1.  ;w  Ld.  Tenterdea,  Ch.  J. 

f  Bowden  v.  Home,  7  Bing.  716.  5 
Moore  &  P.  756.  S.  C.  ;  but  see  Seddon 
v.  Tutop,  6  Durnf.  &  E.  607.  TKld  Prac* 
9  Ed.  582,  3.  Hadley  v.  Green ,2  Crorap. 
6c  J.  874.  2  Tvr.  Rep.  S90.  S.  C. 
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D  the  mode  bf  replying  to  pleas  in  the  different  actions  to  which 
r  relate  ;  though  replications  and  subsequent  pleadings,  it  will  be 
i  *,  are  subject  to  the  general  rules  and  regulations  applicable  to 
pleadings,  as  to  their  title,  commencement,  and  conclusion,  &c. 
eti  the  plea  properly  concludes  to  the  country,  the  plaintifFin  general  Adding  *mi- 
ery  adds  a  similiter  thereto  b ;  but  when  it  concludes  with  a  verifi-        '     . 
fori,  the  plaintiff,  in  his  replication,  either  traverses  or  denies  some  denial,  or  con- 
berial  feet  stated  in  the  plea,  or  several  facts  constituting  one  point  or  feM!°n  and - 

r      '  ^  or  avoidance,  &o. 

rind  bf  defence  c ;  or  he  confesses  and  avoids  the  matter  pleaded 

fbfe  defendant a,  or  concludes  him  by  matter  of  estoppel*.      But 

Atdfer  more  fully  to  explain  the  different  modes  of  replying,  and  in 

■tinanner  the  replication  should  deny,  or  confess  and  avoid  the  facts 

(SiAin  the  plea,  it  may  be  proper  to  notice  the  several  reported 

8£  which  have  been  recently  determined  thereon,  in  actions  upon 

rifacto,  and  fbr  wrongs:  And  first,  in  actions  upon  contracts. 

H  Assumpsit ,  on  a  special  promise  to  answer  for  the  debt  of  a  third  To  P**  «>*«*■- 

**,  where  h  was  pleaded  that  there  was  no  nemorandum  in  *"*•"«*• 

Sting  signed  by  the  defendant  or  his  agent,  a  replication  alleging 

sf  ffifrre  was  such  a  memorandum,  without  setting  it  out,  was  holden 

ttgobtt  on  special  demurrer f.    But  where,  to  a  plea  of  coverture  Of  corertiire. 

tH  defendant,  the  jflaintifF  replied  that  the  husband  was  an  alien, 

d  it  the  time  of  the  contract  resided  beyond  the  seas;  that  the 

ftMint  Hved  m  this  Kingdom,  separate  and  apart  from  him,  as  a  feme 

Rf-anfd  rWt  she  made  the  contract  declared  on  as  such  feme  sole ; 

ScBtart  held  this  to  be  no  answer  to  the  plea,  it  not  appearing  that 

Bftsfcnce  of  the  husband  was  permanent  *. 

«f  Is  a  good  answer  to  a  plea  of  bankruptcy  in  the  defendant,  that  Of  bankruptcy 

irftrfificate  wai  obtained  by  fraud,  though  the  enactment  to  that  in  defendaia- 

fein  5  Geo.  II.  c.  50.  §  7.  is  not  repeated  in  6  Geo.  IV.  c.  16h. 

tt  a  replication  to  a  general  plea  of  bankruptcy  in  the  defendant, 

ttiously  to  die  latter  statute,  that  the  defendant  had  before  been 

•charged  as  a  bankrupt,  by  virtue  of  the  statute  5  Geo.  II.  c.  30 ', 

u  that  he  had  not  paid  15s.  in  the  pound  under  the  second  commis- 

1  ft*,  490,  Sec.  239.  8  Tyr.  Rep.  234.  S.  C.  semb.  contra. 

i  ftfe  Prae.  9  Ed.  718.  984,  5.  *  Stretton  v.  Busnach,  4  Moore  &  S. 

1  &  68a.  678 ;  and  see  Barden  v.  De  Kererberg,  2 

1 1*.  685.  Meeson  &  W.  61. 

'  &  &  Ante,  400.  h  Horn  v.  Ion,  4  Barn.  &  Ad.  78.  1 

1  ^akman  ».  Sutton,  4  Nev.  &  M.  Nev.  &  M.  627.  S.  C. 

*•«  Ad.&E.  78.  S.C.;  andeeeLil-  »  §7;  and  see  id,  J  9-  6  Geo.  IV.  c~ 

'  v.  Hewitt,    II   Price,  494.   accord;  16.  §  127. 
*e  Lowe  v.  Eldred,  1  Cromp.  &  M. 
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sion,  was  holden  to  be  ill  on  special  demurrer*.   It  hat  been  doubted 
whether  in  debt  on  judgment,  a  replication  to  a  plea  of  bankruptcy 
in  the  plaintiff,  after  the  accruing  of  the  cause  of  action  whereon  die 
judgment  was  recovered,  that  plaintiff  obtained  his  certificate  before 
the  judgment  was  recovered,  should  allege  expressly  that  the  certifictte 
was  obtained  after  a  commission  issued b.     And  where  a  pica  is 
assumpsit  alleged  that  the  debt  sued  for  had  vested  in  the  provisional 
assignee,  the  plaintiff  having  become  insolvent  and  executed  an  asqp- 
ment  under  the  insolvent  debtors'  act ;  and  the  replication  alleged  a 
assignment  to  a  third  party  before  the  imprisonment,  for  a  good  con- 
sideration ;  the  court  held,  on  general  demurrer,  that  the  rephtttxa 
was  bad,  for  not  alleging  that  the  debtor  had  notice  of  such  assignment'. 
To  a  declaration  in  assumpsit  on  a  breach  of  contract,  in  not  pajaf 
for  books  sold  and  delivered  by  bills  at  certain  dates,  with  scanty 
for  their  being  honoured,  the  defendant  pleaded  a  custom  of  Isafc 
that  upon  such  sales  the  security  need  not  be  given,  unless  rtqwni 
when  the  books  are  delivered,  and  that  the  plaintiff  did  not  lequatit 
at  that  time;  the  plaintiff  having  replied  generally,  de  tnjwii,te. 
absque  tali  causa,  the  court  held,  on  special  demurrer,  that  as  thefk* 
did  not  admit  the  contract,  and  offer  an  excuse  for  not  perfbnmBf  ^ 
the  replication  was  ill d.     But,  in  answer  to  a  plea  shewing  a  ftf**4 
facie  case  of  a  promise,  but  avoiding  it  by  stating  some  invalidity » 
the  inception  of  the  contract,  ex.  gr.  a  want  of  consideration, » 
replication  that  the  defendant  broke  his  promise  without  the  cafl* 
alleged,  is  good  on  demurrer  e :  and  it  seems  from  later  authorities  that 
the  replication  of  de  injurid,  &c.  will  in  future  be  allowed  infl*" 
sumpsit,  where   the  plea  consists  of  matter  of  excuse  f.     When  the 
plaintiff  does  not  reply  de  injuria,  &c.  generally  to  the  facts  stated  m 
a  plea,  it  has  been  doubted  whether  the  circumstance  of  his  only 
taking  issue  on  one  of  them,  entitles  the  jury  to  treat  the  facts  alleged 
in  the  pica,  and  not  denied  in  the  replication,  as  admitted  *. 


a  Wilson  l\  Kemp,  2  Maule  &  S.  549. 
3  Campb.  499.  (a.)  S.  C. ;  and  see  Anon. 
1  Leg.  Obs.317.  ;>er  Ld.  Tenlerden,Ch.  J. 

b  Gwinnessv.  Carroll,  2  Man.&  R.  132. 

c  Buck  v.  Lee,  1  Ad.  &  E.  604.  3 
Nev.  &  M.  580.  S.  C. 

d  Whittaker  t».  Mason,  (or  Marson,)  2 
Bing.  N.  It.  359.  1  Hodges,  319.  2 
Scott,  567.  S.  C.  ;  and  sec  Solly  v.  Neish, 
2  Cromp.  M.  &  R.  355.  5  Tyr.  Rep. 
625.  1  Gale,  227.  4  Dowl.  Rep.  248,  11 
Leg.  Obs.  134,  5.  S.  C. 


c  Noel ».  Rich,  1  Gale,  225.  8  Croup 
M.  &  R.  860.  5  Tyr.  Rep,  6S2.  4  Do*1 
Rep.  228.  11  Leg.   Obs.  1S5,6.S.C 

f  Griffin  v.  Yeates,  2  Bing.  N.B.«* 
2  Scott,  845.  I  Hodges,  8S7.  4  Do*1 
Rep.  647.  1 1  Leg.  Obs.  S09.  S.  C  I** 
v.  Farrar,  I  Meeson  &  W.  65.  1  Tyr.  * 
G.  281.  4  Dowl.  Rep.  750.  I  Gde,#* 
12  Leg.  Obs-  166.  S.  C. 

*  Noel  v.  Boyd,  4  Dowl.  Rejv  415-  l 
Tyr.  &  G.  211.  11  Leg.  Obs.  600,  ^J- 
S.  C. 
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In  an  action  by  the  drawer  against  the  acceptor  of  a  bill  of  exchange,  To  pleas  in 
where  the  defendant  pleads  that  the  bill  was  accepted  for  the  accom-  '"n  "te^'for1  * 
modation  of  the  plaintiff,  and  without  any  consideration  passing  from  want  or  failure  of 

...  i       i  /*     i  i         i  •     •/*•  i  A       consideration. 

him  to  the  defendant,  the  plaintiff  may  reply  that  it  was  accepted  for 

a  good  and  valuable  consideration,  and  not  for  the  accommodation  of 

die  plaintiff,  or  without  consideration,  modo  et  formd,  &c.  concluding 

to  the  country  •;  or  he   may   reply  that  the  defendant  received 

■* consideration  for  his  acceptance,  setting  it  out  under  a  videlicet*,  and 

concluding  in  like  manner  to  the  country ;  or  he  may  allege  in  his 

replication,  that  the  bill   was  drawn  for  some  particular  kind  of 

consideration,  setting  it  forth,  and  concluding  with  a  verification  c.    If 

a  party  has  given  a  bill  of  exchange  or  check,  for  the  amount  of  a 

;"      deposit  on  a  sale  by  auction,  any  ground  on  which  the  party  could 

newer  back  his  deposit,  if  paid  in  money,  will  be  a  good  ground  of 

defence  in  an  action  upon  the  bill  or  check  d.     But  where,  in  such  an 

cetkm,  the  defendant  pleaded  that  there  was  no  consideration  for  the 

check,  and  the  plaintiff  replied  that  there  was  consideration,  it  was 

doubted  whether  on  such  plea,  the  defendant  could  insist  on  the 

trie  being  void ;  and  whether,  if  he  could  not,  the  court  would  give 

judgment  on  facts  being  found  specially,  under  the  statute  3  &  4  W. 

IV.  c.  42.  §  24  d.    Where  to  a  declaration  on  a  promissory  note  against 

Ac  maker,  he  pleaded  no  consideration,  and  the  plaintiff  replied 

fat  the  note  was  indorsed  to  her  in  part  payment  of  a  debt,  and  that 

lb  bad  no  notice  of  the  premises  mentioned  in  the  plea,  and  the 

defendant  rejoined  that  she  had  notice,  the  court,  on  demurrer,  held 

^  the  plaintiff  was  entitled  to  judgment e. 

h  an  action  on  a  bill  of  exchange,  by  an  indorsee  against  the  On  other 
**ptor,  the  defendant  having  pleaded  that  he  did  not  accept  the  groun   * 
*B|  on  which  issue  was  joined,  the  court  held  that  it  was  competent 
ft*  him,  under  this  plea,  to  give  in  evidence,  that  since  he  accepted 
fa  bill,  a  material  alteration  was  made  in  the  date  of  it,  which  vitiated 
fa  bill f.   And  where  the  defendant  pleaded  to  a  declaration  against 


*  Butey  «.  Catterall,  1  Moody  &  R. 
"*•  ptrJUtermm,  B.;  and  see  Easton 
*  fcnebeto, 6  Car.  &  P.  736.  1  Gale,  SO. 
ttyr*  Rep.  472.  S  DowL  Rep.  472.  9 
W*  Obs.  492.  S.  C. ;  but  see  Morgan 
*&**»,  l  Moody  &  R.  880.  m  noli*, 


%  Low  v.  Burrows,  4  Nev.  &  M.  S«6. 
****  E.  483.  1  Har.  &.  W.  12.  1 
*"**  4  H.  381.  S.  C  in  notis. 

^n.r.  AnnUtcad,  I  Moody  &  It. 


380,  81.  per  JUkraon,  B.  1  Har.  &  W. 
12.  S.  C.  cited ;  and  see  Connop  v.  Holmer, 
1  Tyr.  &  G.  85.  4  Dowl.  Rep.  451.  S.  C. 

d  Mills  v.  Oddy,  6  Car.  &  V.  728.  ;wr 
Parke,  B.  1  Gale.  92.  2  Cronip.  M.  &  R. 
103.  5  Tyr.  Rep.  571.  3  Dowl.  Rep. 
722.  S.  C. ;  and  see  Boulton  v.  Coghlan, 
1  Hodges,  145.  1  Scott,  588.  S.  C. 

c  l'earce  v.  Champneys,  3  Dowl.  Rep. 
276. 

'  Ccck  r.  Coxwell,  4  Dowl.  Rep.  187* 
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the  acceptor  of  a  bill  of  exchange,  alleged  to  have  been  drawn  and 
indorsed  by  S.  E.  that  she  was  the  wife  of    T.  E.  who  was  toll 
alive,  a  replication  that  she  drew  and  indorsed  the  bill  by  the  au- 
thority of  her  husband,  was  holden  to  be  no  departure  ».     To  a  pies 
by  the  acceptor  of  a  bill  of  exchange,  that  it  was,  to  the  knowledge 
of  the  holder,  negotiated  by  fraud,  and  that  no  copaidecatioji  w* 
given  for  the  indorsement  to  the  holder,  it  is  sufficient  for  the  latter 
to  reply  generally,  that  he  had  no  notice  of  the  fraud,  and  thatdf 
bill  was  indorsed  to  him  for  a  good  consideration,  without  setting  as? 
the  particulars  of  which  it  consisted  b.     And  where,  to  a  declaration 
on  a  bill  of  exchange,  by  an  indorsee  against  the  acceptor,  fc 
defendant  pleaded  a  special  plea,  shewing  fraud  on  the  part  of  the 
drawer  and  the  subsequent  indorsees,  and  alleging  that  the  phintiT 
took  the  bill  with  a  knowledge  of  those  facts,  and  concluded  \f 
averring  that  the  plaintiff  was  not  a  bond  fide  holder  of  the  bfBfr 
value ;    the  plaintiff  replied  that  he  was  a  bond  fide  holder  of  tat 
bill  for  value ;  and  at  the  trial,  a  witness  was  called  for  the.plaiojhl 
who  proved  that  he  applied  to  him  to  discount  the  bill,  and  that  A* 
plaintiff  gave  him  the  money  for  it,  upon  his  putting  his  name  oa  it 
bill  as  indorser ;  the  learned  judge  left  the  case  to  the  jury  upon  tkr 
credibility  of  the  witness,  and  upon  the  question  whether  it  wait 
bond  fide  transaction  on  the  part  of  the  plaintiff,  observing  that  it 
allegations  of  fraud,  as  stated  in  the  plea,  were  admitted  by  the  re- 
plication ;  and  the  jury  having  found  for  the  defendant,  Aldtrtm  aai 
Gurney  Barons,  on  a  motion  for  a  new  trial,  held  that  the  jury  were 
warranted  in  their  rinding,  and  that  the  verdict  ought  not  to  be  dis- 
turbed :   but  Parke  and  Bolland  Barons,  thinking  that  the  jury  might 
have  been  misled  by  the  observations  of  the  learned  judge  as  to  the 
effect  of  the  admission  on  the  record,  were  of  opinion  that  the  ctft 
ought  to  be  submitted  to  another  jury0.     In  an  action  against  the 
maker  of  a  promissory  note,  where  the  defendant  pleaded  that  a 
new  note  had  been  made  and  delivered  to  the  plaintiff  on  account  <& 
the  other,  and  that  it  was  then  outstanding  in  the  hands  of  a  third 
person,  a  replication  that  the  defendant  of  his  own  wrong,  and  without 
the  cause  in  his  plea  alleged,  neglected  to  pay  the  amount,  is  rt 
seems  bad  on  special  demurrer  d. 

*  Prince  n.  Brunatte,  1  Bing.  N.R.  435.  Dowl.  Rep.  472.    I  Gale,  30.  Oks-A* 

1  Scott,  348.  9  Leg.  Obs.  332.  S.  C.  492.  S.  C.     Prescott  r.  Levy,  1  M«ft4 

b  Bramah  n.    Baker,   (or  Roberts,)    1  R.  382.  in  notis.    S  Dowl.  Rep.  40$.  ! 

Bing.  N.  R.  400.    1  Scott,  350.  3  Dowl.  Scott,  726.  9  Leg.  Obs.    462,  8.  ^ 

Rep.  392.    1  Hodges,  66.    9  Leg.  Obs.  Howorth  t\  Hubbersty,  9  Leg.  d»  4#- 
400.  S.  C.  ;  and  see  Eastern  v.  Pratclictt,  e  Noel  p.  Boyd,  4  DowL  Rep  *'* 

0  Car.  &  P.  736.    4  Tyr.  Rep.  472.   3  <  Crisp  v.  Griffith* 2  Crump. AUJ|- 
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It  was  formerly  holden,  that  if  a  bill  or  note  were  taken  under  Proof  of  con- 
*jek  circuinatancea  as  that  the  indoraer  himself  could  not  recover,  yii^not  1  and 
ha  indorsee  must  have  proved  that  he  became  so  for  a  good  con-  on  whom  it  lie*. 
.,  though  no  notice  were  given  him  to  produce  such  evi- 
*:  But  it  was  afterwards  determined,  that  in  an  action  by  an 
against  the  acceptor  of  a  bill  of  exchange,  the  mere  absence 
rf  asnsiilrrslion  for  the  acceptance  and  prior  indorsements  did  not 
afcfflr  the  smit  on  the  plaintiff,  of  proving  the  consideration  for 
Ib>  fedofsement  to  him,  where  no  circumstances  of  fraud  or  ille- 
f0tf  appeared  b.  And  accordingly  it  is  now  holden,  that  where 
In  aaatptor  of  a  bill  of  exchange  pleads  that  it  was  accepted  with- 
qaj  any  eonsideration,  and  the  plaintiff  replies  that  it  was  accepted 
fcft  fsod  consideration,  the  onus  of  proof  lies  on  the  defendant,  to 
want  of  consideration0 ;  and  the  plaintiff  will  not  be  re- 
to  prove  consideration,  unless  some  evidence  is  given  by  the 
of  fraud,  or  other  suspicious  circumstances  °.  So  where, 
s^SA  action  on  a  bill  of  exchange,  the  defendant  pleads  want  of  con- 
and  the  plaintiff  replies  that  the  defendant  had  consider- 
nr  his  acceptance,  which  consideration  he  states  specifically 
a  scikcet,  and  then  concludes  to  the  country,  the  plaintiff  is 
bound  to  prove  consideration  in  the  first  instance  d.  So,  in  an 
on  a  promissory  note,  where  the  defendant  pleads  that  there 
no  eonsideration  for  the  note,  and  the  plaintiff  replies  that  there 
jsll  a  good  consideration,  the  issue  lies  on  the  defendant,  to  shew 
ths>  note  was  given  by  way  of  accommodation,  and  without 
*«  And  where,  in  an  action  on  a  promissory  note  for  500/.  by 
ts)|  indorsee  against  the  indorser,  the  latter  pleaded  no  consideration 

Ite  aiy&  Rep.  619.    1  Gale,  106.  8  Rep.  749.  SCromp.  M.  &R.  180.  5Tyr. 

js^jttBe*  7**.    7  Car.  *  P.  45l  (a.)  Rep.  579.  10  Leg.  Obi.  286.  a  C. 

Sejty  v.  Net*,  1  Gale,  107.  uL  c  Bailey  «.   Catterall,  1  Moody  &  R. 

S  Cromp.  If.  A  R.  855.   6  Tyr.  S79.  per  Jldermm,  B.     Mills  vw  Bailer, 

6S5i.   4  DowL  Rep.  848.    11  Leg.  I  Meeson  &  W.  425.  5  DowL  Rep.  77. 

^ r_  184.  5.  8.  C  :  and  see  Faith  v.  12  Leg.  Obs.  77.  a  C. 

^Hotyre,  7  Car.  ft,  P.  44.  d  Low  v.  Burrows,  4  Nev.  &  M.  366. 

*  Heath  fu   Senaom,  9  Barn.  &  Ad.  1   Har.  6t  W.  12.    1  Moody  &  R.  881, 

511. 296.  Porice,  J.  duasntknte ;  and  see  2.  S.  C  in  notis. 

>«.  Clarke,  1  Gale,  287.  2  Cromp.  e  Lacey  p.  Forrester,  2  Cromp.  M.  & 


HftR.  848.  5 Tyr.  Rep.  59S.  10  Leg.  R.  59.   5  Tyr.  Rep.  567.  3  DowL  Rep. 

Olt,  296.  S.  C.  668.    1  Gale,  139.  10  Leg.  Obs.  172,  3. 

1  Whittaker    (or    Whitaker)    v.   Ed-  S.  C. ;  but  see  Simpson  v.  Clarke,  1  Gale, 

1  Moody  &  R.  866.  1  Ad.  &  &  237.   2  Cromp.   M.  &  R.  342.    5  Tyr. 


«f&&  C;  and  see  Perceval  (or  Perci-       Rep.  593.  10  Leg.  Obs.  290.  S.  C. 
ial}  ».  Fnunpfin  (or  Fnuupton),  3  DuwI. 
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as  to  300t,  and  (hat  (lie  note  was  only  indorsed  for  (be  a 
lion  of  the  drawer,  and  (he  security  of  the  plaintiffs,  who  »en  lu» 
bankers ;  the  plaintiff's  replied  that  they  were  the  holders  of  (he  note 
for  a  valuable  consideration  given  by  them  to  the  drawer ;  ib( 
court  held  that  it  was  not  necessary  for  them,  upon  this  issue,  to 
give  proof  that  they  were  entitled  to  the  full  amount  ».  But  whert 
the  plaintiff  in  bis  replication  specifies  (he  particular  son  of  ran- 
sideration  for  which  he  alleges  the  bill  was  accepted,  without  stiting 
it  under  a  scilicet,  he  must  prove  his  allegation  as  stated  b.  To  an  actio" 
of  assumpsit  on  a  bill  of  exchange,  by  indorsee  against  drawers,  it  «» 
pleaded  that  the  bill  was  drawn  by  a  partner,  but  not  for  partnership 
purposes,  and  was  indorsed  to  the  plaintiff  after  it  became  due;  ibf 
replication  was,  that  it  was  not  indorsed  after  it  became  due,  but™ 
indorsed  to,  and  taken  and  received  by  the  plaintiff  before  it  bfcjme 
due,  and  the  court  held  that  it  was  sufficient  for  the  plaintiff  to  pal 
iu  the  bill,  and  not  necessary  that  he  should  give  any  evidence  iff 
shew  that  the  bill  was  indorsed  to  him  before  it  became  due '.  Ami 
where,  in  an  action  on  a  bill  of  exchange,  it  is  pleaded  thai  thr  kfl 
was  obtained  by  fraud,  to  which  de  injuria,  &c.  is  replied,  the  de- 
fendant will  be  allowed  at  the  trial,  after  proving  the  fraud,  to  throw 
the  onus,  upon  the  plaintiff,  of  shewing  consideration  d. 
HqdJcmin"  in  Where   (he  defendant  pleaded  in  assumpsit  payment  of  a  particulir 

m  '«Li'iit'iKii"u"  '   S"mi  'I  satisfaction  of  hia  promise,  and  the  plaintiff  replied  thai  U* 
*»•  defendant  did  not  pay  the  same  in  satisfaction,  nor  did  the  plainii" 

receive  it  in  satisfaction,  the  court  on  demurrer  held  the  repiira- 
tion  to  be  unobjectionable  '.  And  where,  to  a  plea  that  the  work  » 
respect  of  which  plaintiff  sued  was  not,  according  to  agreiinfnu 
done  to  the  satisfaction  of  defendant  or  his  surveyor,  the  plaintiff  o- 
plied  that  it  was  done  to  'the  satisfaction  of  the  defendant  Wha 
surveyor;  without  this,  that  it  was  not  done  to  the  ulisfcrtireer 
defendant  or  his  surveyor;  the  court  held  that  upon  this  iei— ,s— 
sufficient  to  shew  that  the  work  was  done  to  the  satisfaction  of  & 
defendant '.      In  assumpsit  for   money  lent,  'where   the  de&ne*1 


*  Pimiil  (w  Percivil,)  «■  Fronplin 
for  Fnmptoo),   S  DowL    Rep.   748.    B  tht  oilier  judge*. 

Gatup.  M.  &  It  180.   5  Tyr.  Rep.  070.  *  Ime  e.  F«mu,  1  Tyr.  *  G.«W-  ' 

10  Leg.  Obs.  SS6.  S.  C.  i  and  »ee  Gaul-  Gale,  884.   B.  C. 

all  u.  Bay.  *  Dov.l.  Rep.  76.    I  H...  at  '  Webb  e.   ncuaerbj,  1  Biag.  *•* 

W.  883.  10  Leg.  Oba.  MB.  S.  C  SO*.  I  Scott,  477.  I  HodgotA&C 

■  Batley  o.  Calterall.  I  Moody  &.  R.  '  Bradley  e.  Milan,  1  Bin*  N.R  «** 

379,  B0.  ,xr  Atdtr*m,  B.  I  Hedges,  168.  I  Scott,  6S8.  &  C 

*  r«kiu  t>.  Moon,  7  Car.   &  P.  103. 
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sent  and  acceptance  in  satisfaction,  and  the  plaintiff  new 
liferent  debt  of  the  same  amount  with  that  confessed  in 
>  which  non  assumpsit  is  pleaded,  the  only  question  for  the 
ther  two  debts  were  incurred,  or  one  only  * :  If  the  plain- 
re  prove  one  debt,  and  the  defendant  prove  payment  of 
,  the  effect  of  the  defendant's  evidence  is  to  shew  that  the 
I  by  the  plaintiff  is  the  debt  confessed  and  avoided  by  the 
ot  the  debt  newly  assigned  ;  which  latter  debt  therefore 
proved,  upon  the  issue  of  non  assumpsit*.     The  replica-  Of  payment  into 
>a  of  payment  of  money  into  court  has  been  treated  of  in  courL 
apterb. 
cation  to  a  plea  of  tender  is  general  or  special :  The  general  To  pica  of 

tcoot?r 

either  denies  the  fact  of  the  tender c,  or,  admitting  the 
issue  on  the  plea  of  non  assumpsit,  or  nunquam  indebitatus, 
sidue  of  the  plaintiff's  demand  d.     The  plaintiff  may  also, 

require  it,  reply  to  a  plea  of  tender,  a  prior  or  subsequent 
d  refusal • ;  to  which  the  defendant  may  rejoin,  that  there 
:h  demand  f.     In  an  action  of  debt,  if  the  plaintiff  reply  Of  set  o$  and 
\debitatus  to  a  plea  of  set  off,  and  the  defendant  prove  his  thereon. 
laintiff  will  not  be  at  liberty,  under  his  replication,  to  shew 
n  proved,  or  any  part  of  it,  has  been  paid*. 

on  bond,  the  defendant,  after  craving  oyer  of  the  bond  In  debt  on  bond. 
Ion,  which  was  that  A.  B.  should  faithfully  account  for  all 
eived  by  him  as  collecting  clerk,  pleaded  that  A.  B.  did 
eplication,  that  A.  B.  received  divers  sums,  amounting  to 
which  he  did  not  account ;  rejoinder,  that  the  sums  men- 
e  replication  were  three  sums  of  1000/.  500/.  and  5001.  re- 
t.  B.  of  C.  D.  and  F.  and  G.,  and  that  A:B.  accounted  for 
;  surrejoinder,  that  the  sums  mentioned  in  the  replication 

and  different  sums  than  those  alleged  in  the  rejoinder  to 
eceived  and  accounted  for  by  A.  B.,  and  concluding  to  the 

[iddleton,  5  Nev.  &  M.  410.  6  Ed.  581,2.    3  Chit  PL  6  Ed.  1077. 

)7.  1  Har.  &  W.  631.  S.  C.  '  8  Chit  PL  6  Ed.  1146;  and  aee  2 

KV.  p.  815,  16.  Went.  538.  3  Went  81. 

>L  6  Ed.  1076.  f  Brown  v.  Daubeny,  4  DowU  Rep. 

8.  585.    1  Har.   &  W.  646.    11  Leg.  Obs. 

rlartis,  1  Ld.  Raym.  254.  2  306,  7.  S.  C.  per  PaUeion,  J. ;  and  see 

ialk.  843.    Carth.  413.    12  Stevens  v.  Ufford,  7  Car.  &  P.  97.    Cou- 

mb.  443.    Holt,  546.  S.  C;  sins  v.  Paddon,  2  Cromp.  M.  &  R.  547. 

an  p.  Clay,  7  Taunt.  486.   1  5  Tyr.  Rep.  535.    4  Dowl.  Rep.  488. 

S.  C.      Birks  v.  Trippet  1  S.  C     Ante,  393. 

5  Ed.  33.  (2.)   1  ChitP/. 
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To  plea  in  ex- 
cuse of  perform- 
ance. 


In  actions  for 
wrongs. 

In  trorer. 


In  action  for 
malicious  pro- 
secution. 


In  replevin. 


country ;  the  court  held,  upon  special  demurrer,  that  the 
was  good  \  Where  a  defendant  pleads  matter  of  excuse,  whka 
admits  a  non-performance,  except  in  the  case  of  an  award,  (whka 
stands  on  a  particular  ground,)  the  plaintiff  need  not  assign  a  hnses 
in  his  replication ;  and  the  reason  is,  that  the  defendant,  after  inch 
plea  pleaded,  cannot  insist  upon  performance,  without  a  departure  ■ 
pleading  b :  but  it  is  otherwise,  where  a  man  pleads  performance B* 

It  will  next  be  proper  to  notice  the  several  reported  cases  wfakfc 
have  been  recently  determined,  as  to  the  different  modes  of  repljiaj 
to  pleas,  in  actions  for  wrongs.    In  trover,  the  defendant  pleaded  tkat 
J.  H.  was  possessed  of  the  goods  as  of  his  own  property,  and  that 
to  prevent  their  being  taken  in  execution,  he  covinously  pretended  to 
sell  them  to  the  plaintiff;  the  replication  traversed  that  /•  H.  did  far 
the  purpose,  &c.  covinously  pretend  to  sell  the  said  goods  ;  and  At 
court  held  that  the  replication  did  not  admit  that  the  goods  weretfe 
property  of  /.  H.  but  that  the  onut  was  on  the  defendant,  of  provag 
a  fraudulent  sale  by  /.  H.  to  the  plaintiff c.    In  an  action  for  ma- 
liciously suing  out  a  commission  of  bankruptcy  against  the  pWatnX 
the  defendant  pleaded  that  the  plaintiff,  being  a  trader,  and  being  a> 
debted  to  the  defendant  in  the  sum  of  100/.  became  bankrupt,  when- 
fore  defendant  sued  out  the  commission ;  the  plain  tiff  replied  de  wjirii, 
&c.  absque  tali  causa;  and  the  defendant  having  demurred,  assignog 
for  cause  that  the  plaintiff  by  his  replication  had  attempted  to  put 
in  issue  three  distinct  facts,  viz.  the  act  of  bankruptcy,  the  trading, 
and  the  petitioning  creditor's  debt,  the  court  held  that  these  three 
facts,  connected  together,  constituted  but  one  entire  proposition,  and 
that  the  replication  was  therefore  good  d. 

In  replevin,  the  avowry  stated  that  the  plaintiff  was  an  inha- 
bitant of  a  parish,  and  rateable  to  the  relief  of  die  poor,  in  respect 
of  his  occupation  of  a  tenement,  situate  in  the  place  in  which,  &c; 
that  a  rate  for  the  relief  of  the  poor  of  the  said  parish  was  duly 
made  and  published,  in  which  the  plaintiff  was,  in  respect  of  such 
occupation,  duly  rated  in  the  sum  of  71.  ;  that  he  had  notice  of  the 
rate,  and  was  required  to  pay,  but  refused ;  that  he  was  duly  sum- 
moned to  a  petty  sessions,  to  shew  cause  why  he  refused ;  that  he 


*  Calvert  v.  Gordon,  7  Barn.  &  C. 
809.  1  Man.  &  R.  497.  S.  C. 

b  Shelley  i>.  Wright,  Willes,  9.  12,  13; 
and  see  Attorney-General  v.  Elliston,  1 
Str.  191.     Nicholson  i'.  Simpson,  id.  299. 

c  Nicolls  {or  Nicholls)    v.  Bastard,    1 


Gale,  295.    1  Tyr.  &  G.  156.  2  Crocp- 
M.  &  It.  659.  S.  C. 

d  O'Brien  v.  Saxon,  2  Bam.  &  C  !***• 
4  Dowl.  &  R.  579.  S.  C. ;  and  m*  K**- 
in*ou  v.  Haley,  I  Bur.  316;  but  s* 
Ittrgil  f.  Green,  1  Meesou  &  W.  $&• 
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appeared,  and  shewed  no  cause,  whereupon  a  warrant  was  duly  made, 
■der  the  hands  of  two  justices  of  the  peace,  directed  to  the  de- 
bdmt,  requiring  him  to  make  distress  of  the  plaintiff's  goods  and 
sbtttels ;  that  the  warrant  was  delivered  to  defendant,  under  which 
1*4  as  collector,  justified  the  taking  the  goods  as  a  distress,  and 
xtjed  judgment  and  a  return :  to  this  avowry  the  plaintiff  pleaded 
a  bar,  dcinjurid,  &c.  absque  tali  causd ;  and  upon  a  special  demurrer, 
Maying  for  cause  that  the  plea  offered  to  put  in  issue  several  dis- 
jact  matters,  and  was  pleaded  as  if  the  avowry  consisted  merely  inex- 
gaae  of  the  taking  and  detaining,  and  not  on  a  justification  and  claim 
afnght,  a  majority  of  the  judges  held  that  the  plea  in  bar  was  good  * . 

b  an  action  of  assault  and  battery,  de  injuria1,  &c.  is  a  good  In  trespass  to 
(Sjifcation  to  a  plea  stating  that  /.  E.  and  S.  B.  were  possessed  of  a  ^P*™00, 
ifese,  and  that  the  plaintiff  was  making  noise,  &c.  therein,  and  the 
JMandants  as  servants  of  /.  E.  and  S.  B.  and  by  their  command, 
{ataested  him  to  depart,  and  he  refused,  whereupon  defendants  as 
At  servants  of/.  E.  and  S.  B.  gently  laid  hands,  &c. ;  and  because 
(ittsthT  resisted,  defendants,  as  servants,  &c.  and  by  command,  &c. 
l(ttlehurtb,  &c.  But  where,  in  trespass  for  assault  and  battery, 
!b  defendant,  who  was  the  plaintiff's  master,  pleaded  moderate 
DQnectum,  and  the  plaintiff  replied  de  injurid,  &c,  the  jury  found  that 
Ae  correction  was  excessive,  and  gave  a  verdict  for  the  plaintiff, 
4e  court  granted  a  new  trial ;  observing  that  the  replication  of  de 
jajfarial,  &c  only  put  in  issue  the  cause  of  correction  stated  in  the  plea ; 
ppl  the  plaintiff  therefore,  instead  of  replying  de  injurid,  &c.  should 
b*e  admitted  the  power  of  the  defendant  to  chastise  him,  and  new 
lanped  the  excess,  which  would  have  had  the  effect  of  raising  the 
teal  question  in  dispute  c.  So  where,  in  trespass  against  a  sheriff  and 
fe  bailiff,  for  taking  the  plaintiff,  on  a  charge  of  felony,  to  a  police 
ftatkn,  and  thence  to  a  prison,  the  sheriff,  after  pleading  the  general 
aaae,  justified  the  taking  from  the  police  station  to  the  prison,  under 
l  capias  ad  satisfaciendum;  and  the  plaintiff,  admitting  the  writ  * 

ltd  delivery  of  the  warrant  to  the  bailiff,  replied  de  injurid,  &c. 
Atque  residua  causae ;  the  court  held  that  under  this  replication,  the 
phintiff  could  not  give  evidence^  to  involve  the  sheriff  in  the  mis- 
ttnduct  of  the  bailiff,  committed  before  the  plaintiff  arrived  at  the 

*  SeJby  p.  Birdons,  8  Barn.  &  Ad.  2.  b  Piggott  v.  Kemp,  1   Cromp.  &  M. 

w  Parke  and  Fatteson,  Js.  Ld.  Tenter-  197.  3  Tyr.  Rep.  128.  S.  C. 

Mb  Ch.  J.  diutntkntc.  Bardonst;.  Selby,  c  Penn  v.  Ward,  1  Gale,  189. 2  Cromp. 

Bing.  766.    S  Moore  &  S.  280.     1  M.  &  R.  338.  4  Do wl. Rep.  215.  10  Leg. 

romp.  Sl  M.  500.  3  Tyr.  Rep.  430.  Ob*.  396,  7.  S.  C. 

C-  in  Error. 
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fiigM- 


police  station*:  In  order  to  the  admission  of  such  evidence,  the 
circumstances  should  have  been  replied  specially*.  And  a  repli- 
cation of  dc  injurid,  &c.  in  trespass,  with  a  new  assignment  drat 
the  defendant  committed  the  trespasses  with  more  violence,  and  in 
a  greater  degree  than  was  necessary  for  the  purposes  in  the  jilfj 
mentioned,  is  demurrable  b. 

In  trespass  quare  clausum  /regit,  where  the  defendant  in  liii  pin 
1     claims  in  his  own  right,  or  as  servant  to  another,  any  interest  in  tht 
land,  or  any   common  or  rent  issuing  out  of  the  same,  or  a  wijw 
passage  over  it,  a  replication  of  dc  injuria,  &c.  absque  tali  cautii,  it  had 
on  general  demurrer c.    So,  where  the  defendant  sets  out  a  poMcwon' 
title  in  A.  B.  giving  colour  to  the  plaintiff,  and  justifies  as  senwU 
of  A.  B.  and  the  plaintiff'  puts  the  whole  plea  in   issue,  by  repljinj 
de  inj-irid,  &c.  absque  tali  cattsd,  such  replication  is  bad  for  duplicity'- 
But  where,  in  an  action  of  trespass  for  breaking  and  entering  a  clo*> 
the  plaintiff  replied  to  a  plea  of  right  of  common,  traversing  that  the 
defendant's  cattle  were  his  own  cattle,  that  they  were  let-ant  and  couchit** 
upon  his  premises,  and  that  they  were  commonable  cattle,  the  court  bfU 
that  the  replication  was  not  double ;  for  though  several  facts  were  put  in 
issue,  they  constituted  only  one  point,  namely,  whether  the  defendant'* 
cattle  were  entitled  to  common  '.  And  where,  in  trctpais  for  breaking 
and  entering  the   plaintiff's   dwelling    house,    and   assaulting  ■■"'■ 
imprisoning  him,  Sec.  the  defendant  pleaded  first,  not  guilty ;  Sdly,  * 
to  all  the  trespasses  alleged,  except  the  breaking  of  the  hoiite,   * 
justification  under  a  writ  of  capias  ad  satisfaciendum  and  warrant 
thereon,  by  virtue  of  which  (he  defendant  entered  the  house,  \\h* 
outer  door  being  open,)  and  arrested  the  plaintiff;  the  plain  tiff  replied  rf* 
injurid,  AJ-e.,  absque  residua  causa? ;  and  it  was  proved  that  the  defend" 
ants,  who  were  bailiffs,  inexecution  of  the  warrant,  broke  open  theouie''" 
door  of  the  plaintiff's  house,  and  so  gained  an  entrance,  and  nrttited 
him;  the  court  held  that  the  averment  in  the  plea,  that  the  ouier 
door  was  open,  was  a   material   averment,   for   that   the  door's  bring 
open  was  a  condition  precedent  to  the  defendant's  right  to  enter,  and 


•  Price  v.  Peel,  1  Bmg.  N.  R.  380. 
I  Scott,  BOS.  S.  C. 

'  Thomai  v.  Mann.  6  Car.  &  P.  606. 
pm  Park/  J. ;  and  aee  Cheajlev  i>.  Barnei, 
10  Kut,  73.  80.  Taylor  o.  Smith.  7  Taunt, 
lafi.  Sdlly  r.  Neith,  I  Gale,  107.  Si 7. 
*  Crump.  M.  A  R.  SS5.  t  Du..l  Re^ 
2*8.  II  Leg.  OIa.  131,5.  S.  C. 


*  Hooter  «.  Nvo,  1  Crtmp.  M  i  R- 
2S8.  4  Tyr.  Rep.  777.  S.  C. ;  aid  "* 
Rcece  i-.  Taylor,  I  Hir.  4.  W.  lb.  »(■>'- 
&  M.  i69.  S.  C.  Tidd  Prat.  9  HHK  *■ 

«  VS.lan  o.  Jenkins,  S  Ne».  4  M-  * 
I  liar.  &  W.  4«S.  S.  C. 

•  Rubinmn  e.  JWi-y,  1  Bur.  SI6. 
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?  plaintiff  in  his  house ;  and  therefore,  that  the  plea  was 
y  traversed  by  the  general  replication,  and  it  was  not 

to  reply  the  breaking  of  the  outer  door  *. 

been  doubted,  whether  upon  issue  joined  on  a  plea  of  Twenty  years* 

,,../«  ,    adverse  posset- 

mementum  in  trespass,  the  plaintiff  may  prove  twenty  years  s\oxu 
K>sses8ion  ;  or  whether  it  must  be  replied  specially  b.  And 
trespass,  for  breaking  and  entering  the  plaintiff's  close, 
rail  road,  &c  the  defendants  pleaded  that  the  occupiers 
joining  closes  had  for  twenty  years,  as  of  right  and  without 
on,  used,  and  been  accustomed  to  use,  the  privilege  and 
of  passing  and  repassing,  &c.  and  laying  down  rail  roads, 
e  plaintiffs  rail  road;  upon  a  replication  to  this  plea, 
I  the  claim  of  right,  the  court  held  that  the  defendants 
nd  to  shew  an  uninterrupted  enjoyment  as  of  right,  during 
1  of  twenty  years ;  and  that  the  plaintiffs  might  prove,  under 
,  applications  by  the  defendants,  during  the  twenty  years, 
to  cross  their  rail  road,  and  that  it  was  not  necessary  for 
eply  such  licence  specially,  under  the  statute  2  &  3  W,  IV. 
So,  in  trespass  quare  clausum  /regit,  where  the  defendant 
way  used  for  forty  years,  by  the  occupiers  of  his  farm,  as 
and  without  interruption,  and  there  was  a  replication, 
;  the  user  as  of  right,  the  court  held  that  under  this  issue, 
biff  might  give  in  evidence  that  the  way  had  been  used  by 
licence  only  d.  But  a  plea  of  twenty  years'  user  of  a  right 
under  the  above  statute,  is  not  defeated  by  proof  of  an 
deration  in  the  line  of  way,  nor  by  a  temporary  non-user, 
agreement  of  the  parties  e. 

pass  de  bonis  asportatis,  in  respect  of  the  removal  of  several  In  trespasser 
l  plea  justifying  the  removal  damage  feasant,  enures  as  a  a*Porta 

ea  in  respect  of  each  article,  and  the  plaintiff  may  reply 
:  Thus,  the  plaintiff  may  traverse  the  justification  as  to  one 
id  as  to  another  he  may  reply  excess ;  and  the  insufficiency 
f  such  sectional  replications,  demurred  to  for  duplicity,  in 
l  issue  the  whole  plea  by  a  traverse  absque  tali  causd,  where, 
t  of  matter  of  title  disclosed  by  the  defendants,  the  plain- 

v.  Denby,  1  Meeson  &  W.  *  Beasley  v.  Clarke,  2  Bing.  N.  R.705. 

.  &  G.  688.  S.  C.  3  Scott,  858.  5  DowL  Rep.  60.    12  Leg. 

.  Gorett,  3  Barn.  &  Ad.  863;  Obs.  300.  S.  C. 

rke  v.  Bacon,  2  Taunt  156.  e  Payne  v.  Shedden,   1  Moody  6t  R. 

mth  Canal  Company  v.  Har-  382.j>er  Pattern,  J.;  and  see  Jones  v.  Price, 

mp,  M.  &  R.  614.    5  Tyr.  3   Bing.   N.  R.  52.  S  Scott,  376.  S.C. 

C.  Ante,  398. 
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New  align- 
ment 


Rule  to  rejoin, 
or  plead  to  new 
assignment 


Replications,  &c. 
how  entitled. 


Commence- 
ments of. 


tiff  should  have  put  in  issue  8  portion  only  of  the  plea,  by  traversing 
absque  residua  causa,  does  not  affect  the  validity  of  the  dther  repli- 
cations to  the  same  plea  *. 

In  actions  of  trespass,  and  other  actions,  the  plaintiff,  who  \m 
alleged  in  his  declaration  a  general  wrong,  may,  in  his  replicant 
after  an  evasive  plea  by  the  defendant,  reduce  that  general  wrong  to 
a  more  particular  certainty,  by  assigning  the  injury  afresh,  with  at 
its  specific  circumstances,  in  such  manner  as  clearly  to  ascertain  wi 
identify  it,  consistently  with  his  general  complaint;  which  is  called  i 
new  or  novel  assignment b. 

If  the  plaintiff  reply,  without  joining  issue,  the  defendant  may  be 
ealled  upon  to  rejoin ;  or  if  there  be  a  new  assignment,  he  mat  U 
ruled  to  plead  thereto,  in  like  manner  as  to  the  original  declaration*. 
A  rejoinder  is  the  defendant's  answer  to  the  replication :  and  if  **f 
thing  more  be  required  than  a  similiter,  it  is  either  in  denial,  or  t&r 
fession  and  avoidance,  &c. ;  and  after  a  rejoinder,  if  the  parties  u€ 
not  yet  at  issue,  the  plaintiff  must  surrejoin,  the  defendant  rebut,  ml 
the  plaintiff  surrebut,  &&  until  issue  is  joined.    The  rule  for  nW 

purposes  is  given  in  like  manner  as  the  rule  to  reply  d ;  and  if  ttt 

i 

defendant  neglect  to  rejoin,  or  rebut,  &c.  when  called  upon  for  <ki 
purpose,  the  plaintiff  may  sign  judgment  by  default,  as  for  md 
of  a  plea  '. 

Replications,  and  subsequent  pleadings  were  formerly  entitkt 
like  pleas,  of  the  term  in  which  they  were  pleaded ;  or,  if  pleaded  is 
vacation,  of  the  preceding  term.  But,  by  a  general  rule  of  all  the 
courts  f,  "  every  pleading,  as  well  as  the  declaration,  shall  be  entitled 
of  the  day  of  the  month  and  year  when  the  same  was  pleaded,  and 
shall  bear  no  other  time  or  date." 

Where  the  plea  began  with  a  statement  that  the  plaintiff  ought 
not  to  have  or  maintain  his  action,  (actionem  non,  &c.)  the  repliaw* 
began  by  saying  that  he  ought  not  to  be  barred  or  precluded  from 
having  and  maintaining  it,  (precludinon,  Sec.)  When  the  plea  began  ty 
saying  that  the  defendant  ought  not  to  be  charged  with  the  debt  by 
virtue  of  the  writing  obligatory,  the  replication  began  by  saying  that 


0  Vivian  v.  Jenkins,  5  Nev.  &  M.  14. 
1  Har.  &  W.  468.  S.  C. 

b  3  Blac.  Com.  SI  1.  and  see  Tidd  Prac. 
9  Ed.  690,  &c. 

c  Append,  to  Tidd  Prac.  9  Ed.  Chap. 
XVIII.  §  2.  id.  (a) ;  and  for  the  demand 
of  a  plea  to  a  new  assignment,  in  K.  B. 
set  id.  §  11. 


d  Append,  to  Tidd  Prac.  9  Ed.  CM1 
XXVIII.  §  1,  2,  S. 

e  Tidd  Prac.  9  Ed.  69S. 

<  R.  PI.  Gen.  H.  4  W.  4.  w*.  I  * 
Barn.  &  Ad.  Append,  i.    lOBing.**4 
2  Cromp.  &  M.   11.;  and  see  Harris  r- 
Mathews,  4  Dowl.  Rep.  609.  11  &' 
Obs.  165.  S.  C 
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notwithstanding  any  thing  alleged  in  the  plea,  he  ought  to  be  charged* 

frc :  But  now,  by  a  late  statutory  rule  of  pleading*,  "  it  shall  not  be  By  statutory 

necessary  in  any  replication,  or  subsequent  pleading,  intended  to  be 

pleaded  in  maintenance  of  the  whole  action,  to  use  any  allegation  of 

freehuU  moh,  or  to  the  like  effect';  and  all  replications,  and  subsequent 

fkadmgt,  pleaded  without  such  formal  parts  as  aforesaid,  shall  be  taken* 

tales*  otherwise  expressed,  as  pleaded  respectively  in  maintenance 

of  the  whole  action :  provided,  that  nothing  therein  contained  shall 

friend  to  cases  where  an  estoppel  is  pleaded." 

The  body  of  the  replication,  &c.  after  its  commencement,  is  not*  Body  o£ 
m  have  seenb,  materially  affected  by  the  late  statutory  rules  of 
pktding;  except  that  it  is  declared  by  one  of  them  c,  that  "  no  venue 
slal  be  stated  in  the  body  of  the  declaration,  or  in  any  subsequent 
fttsfiag:  provided,  that  in  cases  where  local  description  is  now 
required,  such  local  description  shall  be  given."  In  order  to  avoid  Proteitando, 
fcplieity,  when  a  party  was  to  answer  two  matters,  and  yet  by  law 
kt  amid  only  plead  or  reply  to  one  of  them,  he  might  formerly  have 
{Muted  against  the  one,  and  pleaded  or  replied  to  the  other ;  as 
*tata  delivery  and  acceptance  were  stated  of  money  or  goods,  &c. 
k  ajgbt  have  protested  against  the  delivery,  and  taken  issue  on  the 
ftfejptance,  &c«  This  was  called  a  protestation,  or  protestando ;  and 
***  defined  to  be  a  saving  to  the  party  who  took  it,  from  being  con- 
•hded  by  any  matter  alleged  or  objected  against  him  en  the  other 
"fei  Upon  which  he  could  not  take  issue  d.  But,  by  a  late  statutory  Abolished. 
*!*  of  pleading9,  "no  protestation  shall  hereafter  be  made  in  any 
Pttdmg ;  but  either  party  shall  be  entitled  to  the  same  advantage 
01  that  or  other  actions,  as  if  a  protestation  had  been  made." 

In  concluding  the  replication,  where  it  is  intended  to  be  in  main-  Conclusioni  of 
fcfctnee  of  the  whole  action  generally,  it  is  not  necessary,  by  * 
***  statutory  rule',  to  use  any  prayer  of  judgment :  But  where, 
*feaspa*«  de  bonis  dsportatis$  the  defendant  justified  damage  feasant f 
**d  the  plaintiff  repHed  excess,  such  replication,  if  filed  before  Eastet 
***m  1884,   when  the  above  rule  came  into  operation,  must  have7 

*  It.  PI.  Gen.  H.  4  W.  IV.  teg.   9,      9  Ed.  687,  8. 

5B*rn.  &  Ad.  Append,  v.  10  Bing.  467.  •  R.  PL  Gen.  H.  4W.  IV.  reg.  18.  5 

*Croop.  &  M.  17.  Barn.  &  Ad.  Append,  v.  10  Bing.  467*  8 

«4»  it,  889.  Cramp.  &  M,  17. 

*  H.  PI  Gen.  H.  4  W.  IV.  reg.  8.  5  f  R.  PI  Gen.  H.  4  W.  IV.  reg.  9.  0 
***-  &  Ad.  Append,  v.  10  Bing.  467.  2  Barn.  &  Ad.  Append,  v.  10  Bing.  467. 8 
^°*qa>&M.l&  Cromp.  &  M.  17.  Af  to  the  mode  of  con- 

Orcyibrooke  «.  Foxe,  Plowd,  876.  ft.      chiding  repHcatfona,  before  the  late  sta* 
****!*  L.  859,  60;  and  see  TSddiVoc      tutory  rule,  tee  Tidd  Prac.  9  Ed.  698,  S. 
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concluded  with  a  prayer  of  judgment1.  In  an  actioi 
exchange,  the  defendant  pleaded  want  of  consideratk 
with  a  verification  ;  and  the  plaintiff,  instead  of  reply 
issue  on  the  plea,  merely  added  a  similiter ;  and  after  * 
plaintiff,  the  court  held  that  the  record  was  imperfect, : 
must  be  a  repleader  ;    but  to  save  expense,  the  plaintif 

After  special  ^  amend,  on  payment  of  costs  b.  It  is  also  a  rule  c,  tin 
traverses'1,  or  traverses  with  an  inducement  of  affirms 
shall  conclude  to  the  country :  Provided,  that  this  re 
not  preclude  the  opposite  party  from  pleading  over  t 

Signing  leulicn-  tnent,  when  the  traverse  is  immaterial."  If  the  repl 
joinder,  &c.  conclude  with  a  verification,  h  must  be  sig 
sel:  but  by  a  general  rule  of  all  the  courts  e,  it  is  not,  wi 
necessary  that  any  pleadings  which  conclude  to  the  co 
be  ho  signed  (. 

Delivery  of  re-         In  the  King's  Bench,  when  the  plea  was  entered  ii 

pBattfeof.  &C.  i  .  ,  ...  ,  ,,.        -/*.»  • 

issue  book,  or  delivered  to  the  planum  s  attorney,  the  re 
rejoinder,  &c.  were  formerly  delivered  in  all  cases  to 
attorney  ;  but  otherwise  they  were  filed  in  the  office  oi 
the  papers  :  and  a  similiter  to  the  general  issue  must  h 
livered,  or  the  defendant  would  have  been  entitled  to  sigi 
of  non  pros  *.  In  the  Common  Pleas,  the  replication 
&c.  were  either  filed  in  the  pro tlio notaries'  office,  or  del 
defendant's  attorney.  But,  by  a  general  rule  of  all  Hie  c 
pleading,  subsequent  to  the  declaration,  shall  in  any  eaae 
any  officer  of  the  court ;  but  the  same  shall  always  be  d 
tween  the  parties." 
Judgment  of  If  the  plaintiff  do  not  reply,  surrejoin,  or  surrebut,  &( 

tepi™  ind™*  time  limited  by  the  rule,  or  obtain  an  order  for  furti 
denudd  of  rcpli-  defendant  may  in  general  sign  a  judgment  of  not!  pros  :  a 
formerly  necessary  for  him,  in  the  King's  Bench,  to  den 
cation,  &c ;  the  service  of  a  copy  of  the  rule  being-  de 
court  a  demand  of  itself1.     In  the  Common  Pleas,  a  rep 

■  VWiin  d.  Jenkin«,8  Nev.  4  M.  14.  '  JL  H.8W.  rV.  reg.l. 

3Ad-4E.74l.l  Hir.fc  W.468.S.C.      4  Ad.  890.  8  Bing.  306. 

*  Wordiworth  v.  Broivn,  3  DowL  Rep.        1 98. 

698,  '  Ante,  411. 

*  K.  PI.  Gen.  H.  4  W.  IV.  rtg.  13.  6  ■  Hollit  if.  Buckioghu 
Barn.  &  Ad.  Append,  vi.  10  Bing.  467.  2  R.  1  ;  and  tee  Tldd  Prac. 
Cramp.  &M.  17.                                              »R-Pf.H.4W.  IV.  raj 

*  At  to  ipeciil  travcnei,  and  the  in-  Ad.  Append,  xiv.  10  Bing.  4 
dueancaU  thereto,  tee  Tidd  Prat.  9  Ed.  *  M.  1. 

084.  >  Imp.  K.  B.  ID  Ed.  W 


OF    REPLICATIONS,   &C.  433 

e  been  demanded  in  writing  by  the  defendant's  attorney, 
dgment  was  signed  a :  And,  by  a  general  rule  of  all  the 
"  no  judgment  of  non  pros  shall  be  signed  for  want  of  a  re- 
pr  other  subsequent  pleading  until  four  days  next  after  a 
Jiereof  shall  have  been  made  in  writing  upon  the  plaintiff, 
ey  or  agent,  as  the  case  may  be."  But,  by  a  subsequent 
i c,  "  service  of  a  rule  to  reply,  or  to  plead  any  subsequent 
shall  be  deemed  a  sufficient  demand  of  a  replication,  or 
t  subsequent  pleading."  By  this  regulation,  service  of  a 
)ly,  or  to  plead  any  subsequent  pleading,  is  necessary  d.  And 
the  5th  of  August,  the  defendant  delivered  his  plea,  and  on 
day  served  a  rule  to  reply,  and  the  plaintiff  not  having 
le  defendant,  on  the  27th  of  August,  signed  judgment  of 
the  court  were  of  opinion,  that  as  the  plaintiff  was  pre- 
y  the  operation  of  the  statute  2  W.  IV.  c.  39.  §  11  •  from 
;  his  replication,  it  followed  that  the  defendant  could  not 
ment  for  want  of  it,  having  allowed  the  10th  of  August  to 
id  therefore  that  the  judgment  was  irregular ;  and  they 
i  rule  absolute  for  setting  it  aside,  with  costs  f.  Where  a 
:  was  under  terms  of  rejoining  gratis,  and  the  plaintiff 
dgment  for  want  of  a  rejoinder,  when  he  might  have  him- 
d  a  similiter,  the  court  set  aside  the  judgment,  but  without 


!.  P.  7  Ed.  294,  5 ;   and  see  d  Pound  t*.  Levis,  3  Moore  &  S.  210. 

9  Bd.  676.  698.  2  DowL  Rep.  744.  S.  C. 

1  W.  IV.  reg.  IV.  2  Barn.  &  *  Ante,  132,  8. 

r  King.  784.    1  Cromp.  &  J.  f  Anon.   IS  Leg.  Ob*.  120. 

*  Seaton  v.  Seale,  (or  Skey,)  1  Har.  & 

2  W.  IV.  reg.  I.  §  54.  8  Barn.       W.  2 10.  S  Dowl.  Rep.  687.   10  Leg.  Obs. 
.  8  Bung.  295.  2  Cromp.  &  J.       60, 61.  S.  C. ;   and  see  Wye  *  Fisher,  8 

Bos.  &  P.  443. 
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he  defendant,  when  under  terms  of  pleading  issuably,  could  under  terms  of 

erly  have  demurred  specially  to  the  replication ;  and  if  he  Jyy# 

plaintiff  might  have  signed  judgment  as  for  want  of  a  plea  a. 

i  now  holden  in  that  court*,  as  well  as  in  the  Common  Pleas  c 

fiequer  d,  that  the  condition  of  pleading  issuably  applies  only 

tge  of  the  proceedings  in  which  it  is  imposed,  and  does  not  affect 

?nt  proceedings  :  Therefore,  where  a  defendant,  being  under 

f  pleading  issuably,  puts  in  an  issuable  plea,  to  which  the 

replies,  the  defendant  may  demur  specially  to  the  replication  b. 

brm  of  a  demurrer  was- directed,  by  a  late  statutory  rule  of  Fonn  °* dcnaur- 

e,  to  be  as  follows  :  "  The  said  defendant,  by his  at- 

or  in  person,  &c.  or  the  said  plaintiff)  says  that  the  declaration 

&c.)  is  not  sufficient  in  law,"  shewing  the  special  cause  of  demur- 

y.   And,  by  another  rulef  it  is  ordered,  that  "  in  the  margin  of  Statement  of 

murrer,  before  it  is  signed  by  counsel,  some  matter  in  law  in-   m  margin  0f/ 

>  be  argued  shall  be  stated ;  and  if  any  demurrer  shall  be  de- 

rithout  such  statement,  or  with  a  frivolous  statement,  it  may  be 

as  irregular  by  the  court  or  a  judge,  and  leave  may  be  given  to 

gment  as  for  want  of  a  plea  :  Provided,  that  the  party  demur-  Further  matters 

,  at  the  time  of  the  argument,  insist  upon  any  further  matters  fog^ll^on  in 

)f  which  notice  shall  have  been  given  to  the  court  in  the  usual   argument. 

This  rule,  however,  does  not  extend  to  revenue  causes  *. 

this  rule,  the  court  of  Exchequer  granted  a  rule  nisi,  for  When  set  aside 
.  t         «  .     i  i  A     •  i  J.-,  as  frivolous,  and 

side  a  frivolous  demurrer,  stating  several  causes  of  demurrer  when  QoU 
i  there  was  clearly  no  foundation,  with  a  note  in  the  margin, 
g  the  grounds  of  demurrer  assigned  h.  And  where  a  decla- 
ated  a  promise  to  the  plaintiff  and  A,  B.  now  deceased  in 
[me,  and  in  a  second  count  stated  that  the  defendant  was  in- 
t>  the  plaintiff  and  the  said  A.  B.  in  his  life-time,  but  did  not 
t  he  was  deceased,  the  defendant  having  demurred  to  the 
:ount,  the  court  "held  that  the  demurrer  was  frivolous  * :  and 


I  e.  Gillard,  5  DowL  &  R.  620. 
1  r.  Gleadow,  5  Dowl.  Rep.  134. 
bs.  388.  S.  C. 

v.  Applegarth,  4  Bing.  267. 
501.  S.  C. 

•ne  v.  Wyatt,  3  Dowl.  Rep. 
le,  36.  10  Leg.  Obs.  46.  S.  C. 
.  Gen.  H.4W.IV.«g.l4.  5 
id.  Append,  vi.  10  Bing.  468. 
St  M.  17,  18.  And  for  forms  of 
to  declarations,  pleas,  or  repli- 
c  see  1   Chit.  Jun.    PI.  26, 


&c. ;  and  of  special  causes  of  demurrer 
thereto,  i(L  28,  &c. 

*  R.  Pr.  H.  4  W.  IV.  reg.  2.  6  Barn. 
&  Ad.  Append,  xiv.  10  Bing.  453.  2 
Crorap.  &  M.  1,  2. 

1  Rex  v.  Woollett,  3  DowL  Rep.  694. 
1  Gale,  157.  2  Crorap.  M.  &  R.  256.  5 
Tyr.  Rep.  786.    10  Leg.  Obs.  285.  S.  C. 

h  Kinnear  v.  Keane,  8  Dowl.  Rep.  154. 
9  Leg.  Obs.  60.  S.  C. 

1  Undershell  v.  Fuller,  1  Cromp.  M.  & 
R.  900.  5  Tyr.  Rep.  392.  S.  C 

F  F  % 


OF    DEMURRERS. 

ii  being  so  late  in  tlie  lerin  that  there  was  not  sufficient  time  to  let  ii 
down  for  argument,  they  would  only  let  the  defendant  in  to  plead  on 
an  affidavit  of  merits,  pleading  instanter,  and  paying  the  costs  of  tk 
demurrer,  and  the  application  ".  It  is  not  sufficient  to  state  as  3  ground 
of  demurrer  to  a  declaration,  in  an  action  by  an  attorney,  that  hi  setii 
to  recover  for  "  materials"  supplied  by  him  to  his  client  b.  And  i» 
an  action  for  a  libel,  it  is  not  a  sufficient  statement  in  the  margin,  ol 
the  cause  of  demurrer  to  a  plea,  that  it  is  no  justification  oft  lit  libel': 
But  it  is  sufficient  to  Elate  that  the  pleas  are  bad,  for  the  causes  so- 
cially assigned  in  the  demurrer  d.  And  the  court  refused  to  setwidc 
a  demurrer  as  frivolous,  on  the  ground  that  the  declaration,  which  wu 
in  debt  on  a  promissory  note,  did  not  shew  that  the  words  "  value  tc 
ceived"  were  in  the  note'.  So,  where  a  declaration  upon  a  billot 
exchange  stated  that  on  a  certain  day,  the  plaintiff  made  his  bill  °f 
exchange,  payable  one  month  after  date,  "  which  period  hat  m* 
elapsed,"  following  the  form  given  in  the  rule  of  Trtn.  1  ft  II 
Schtd-  No.  4,  to  which  there  was  a  special  demurrer,  on  the  ground 
that  it  did  not  appear  that  the  bill  was  due  at  the  time  of  commenting 
the  suit,  the  court  refused  to  set  aside  the  demurrer  as  frivolout't 
and  they  refused  to  set  aside  a  demurrer,  in  an  action  of  aawipft 
by  two  plaintiffs,  where  the  allegation  in  the  declaration  was,  (hit  ik 
defendant  was  indebted  to  the  plaintiff,  and  not  to  the  plaintijfi,  which 
was  the  ground  of  demurrer  marked  in  the  margin  s.  It  is  neecs*an,i» 
these  cases,  to  bring  the  mailer  before  the  court,  either  on  an  affi '■''■':  '■ 
stating  the  pleadings,  &c.  or  to  draw  up  the  rule,  on  reading  the  i'~ 
claration,  plea,  or  demurrer  h,  &c.  And  therefore  where  a  rule  fa 
setting  aside  a  demurrer,  on  the  ground  of  its  being  frivolous,  *» 
drawn  up  on  reading  the  affidavit  only,  which  affidavit  was  insultia1"1 
the  court  discharged  the  rule1.  If  the  point  intended  to  be  raised  is 
not  stated  in  the  margin  of  the  demurrer,  this  is  not  it  seems  an- 
cient objection  to  its  being  argued :  the  rule  in  such  ease  only  enibfe 
the  opposite  party  to  set  aside  the  demurrer  k. 

*  Underbill  a.  Hurney,  8  Dowl.  Rep.       Abbott  p.  A.lert,    (or  Artel,}  I  *«" 
49S.  &  W.  309.  4  Dowl.  Rep.  7S9.  S.  C 

■  Fisher  r.  Snow.  3  Dowl.  Rep.  87.  «  Tyndill  o.  Ulliihome,  3  Do*l  *> 

*  Row  .■.   Robeion,    I    Gale,    103.    8  8.  9  Leg.  Ob..  60,  61.  805,  6.  5,&r* 
Dowl.  Rep   779.  10  Leg.  Obs.  848.  S.  C.  Litttciale,  J. 

*  Berridge  o.  l'rieilley,  6  Dowl.  Rep.  »   I  Ciomp.  M.  ft  R.  900.  (») 
506.    ISLtg.  Qbs.SS9.  5.  C  "  lluworth  h  Hubbewij-,3  Dwl.  IT 

'  Creuwll  «l  Cri.p,  I  Dowl.  Rep.  635.  465.      1  Cramp,  ft  M.  ft  R.  900.  (4 » 

9  Leg.  OU.  4*.  S.  C.     Lytai  v.   Cohen,  Leg.  Obi.  480.  S.  C. 
S  Dnwl.  Rep.  fits,  per  Pci*t,  B.  *'  Lacey  c.  Umbers,  S  DowL  He?» 

'  Asletl  v.  Abbott,  1  Tyr.  ft  G.  448.  10  Leg.  Ob*.  S86.  S.  C. 
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k.11  demurrers,  whether  general,  or  special,  muit  be  signed  by  All  demurrers 
nsel  *,  or  a  serjeant  * ;  or  by  the  attorney-general,  in  a  revenue  mu*      ^S0^- 
se  b.    In  the  King's  Bench,  all  general  demurrers  to  the  declara-  When  formerly 
i  must  have  been  formerly  delivered c  to  the  plaintiff's  attorney ;   fi^6      °r 
special  demurrers,  or  general  demurrers  after  special  pleas,  must 
e  been  filed  in  the  office  of  the  clerk  of  the  papers,  who  made 
lies  of  them  ;  and  a  general  demurrer  to  part  of  a  declaration,  and 
i  general  issue  to  the  rest d,  or  a  general  demurrer  to  a  plea  of  nil 
bet  in  an  action  of  debt  on  bond9,  must  have  been  delivered  to  the 
posite  attorney,  and  not  filed  with  the  clerk  of  the  papers.     In  the 
nunc*  Pleas,  all  demurrers,  whether  general  or  special,  might  either 
we  been  filed  in  the  prothonotaries'  office,  or  delivered  to  the  oppo- 
te  attorney  f.   But  by  a  general  rule  of  all  the  courts  «,  "  no  demurrer  Must  now  be  <!e- 
•B  in  any  case  he  filed  with  any  officer  of  the  court,  but  the  same  CJ^  t^ieen 
«11  always  be  delivered  between  the  parties."  the  parties. 

In  the  King's  Bench,  when  either  party  demurred,  he  formerly  ob-  Rule  to  join  in 
ined  a  rule  from  the  master,  and  entered  it  with  the  clerk  of  the  demurrer- 
iks,  for  the  opposite  party  to  join  in  demurrer  h ;  a  copy  of  which 
de  was  duly  served.     In  the  Common  Pleas,  a  rule  to  join  in  de- 
uner  was  given  with  the  secondaries  *,  in  like  manner  as  the  rule  to 
lad;  and  a  joinder  in  demurrer  must  have  been  demanded k  before 
dgment :  But,  by  a  general  rule  of  all  the  courts  \  "  no  rule  for  join-  Not  now  re- 
fill demurrer  shall  be  required ;  but  the  party  demurring  may  demand  <iulrea* 
joinder  in  demurrer,  and  the  opposite  party  shall  be  bound,  within 
*rdays  after  such  demand,  to  deliver  the  same,  otherwise  judgment" 
fe  form  of  a  joinder  in  demurrer  was  directed  by  a  late  statutory  Form  of  joinder 
fc  of  pleading  m,  to  be  as  follows  :  "The  said  plaintiff  (or  defendant)  ln 
ys  that  the  declaration  (or  plea,  &c.)  is  not  sufficient  in  law."     In  Need  not  be 
B  Common  Pleas,  a  joinder  in  demurrer  must  formerly  have  had  a  Mg° 


'  Anon,  per  Cur.  T.  81  Geo.  III. 
B.  Douglas  >',  Child,  £.  S3  Geo.  III. 
P.     Neal  v.  Richardson,  2  Dowl.  Rep. 

6  Leg.  Obs.  460.  &  C  Excheq. 

Hex  t>.  Woollet,  3  Dowl.  Rep.  694. 
•Je,  157.  10  Leg.  Obs.  265.  S.  C. 

Howsell  v.    Cox,   1    Chit.    R.  212. 

at.  Champneys.  2  Chit.  R.  295. 

Dymock  v.  Stevens,  3  Dowl.  &  R. 
• 

Herbert  ».  Taylor,  5  Barn.  &  C.  766. 
W  &  R.  609.  S.  C. 

Imp.  C.  P.  7  Ed.  298 ;  and  see  Tidd 
c.  9  Ed.  696. 


«  R.  Pr.  H.  4  W.  IV.rtg.  1.  5  Barn. 
&  Ad.  Append,  xiv.  10  Bing.  453.  2 
Cromp.  6c  M.  1 . 

11  Append,  to  Tidd  Prac.  9  Ed.  Chap. 
XXIX.  §  7. 

*  Id.  §  8. 

k  Id.  §  9. 

1  R.  Vr.  H.  4  W.  IV.  reg.  3.  5  Barn. 
&  Ad.  Append,  xiv.  10  Bing.  453.  2 
Cromp.  &  M.  2. 

m  R.  PI.  Gen.  H.  4  W.  IV.  reg.  14. 
5  Barn.  &  Ad.  Append  vi.  10  Bing.  468. 
2  Cromp.  &  M.  18. 
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*  case  the  fine,  without  any  amendment  of  the  indentures,  record,  or 

*  proceedings,  in  which  such  error,  misdescription,  or  omission  shall 

*  hare  occurred,  shall  he  as  good  and  valid  as  the  same  would  have  been, 

*  and  shall  be  held  to  have  passed  all  the  lands  intended  to  have  been 

*  passed  thereby,  in  the  same  manner  as  it  would  have  done,  if  there 

*  had  been  no  such  error,  misdescription,  or  omission."  On  this  clause, 
Ae  court  refused  to  amend  a  fine,  in  a  case  of  mis-description  cured 
by  the  statute*.  And  they  would  not  amend  the  warrant  of  attorney 
lor  suffering  a  recovery,  even  to  the  extent  of  transposing  names 
piseed  in  a  wrong  order b. 

By  another  clause  of  the  same  statute0,  "  if  it  shall  be  appa-  Recoveries  mad« 
Mtwit,  from  the  deed  making  the  tenant  to  the  writ  of  entry,  or  other  J^^1^"1 

*  writ  for  suffering  a  common  recovery,  already  suffered,  or  here- 
■•ifter  to  be  suffered,  that  there  is  in  the  exemplification,  record,  or 
mmsj  of  the  proceedings  of  such  recovery,  any  error  in  the  name  of 
•tie  tenant,  demandant,  or  vouchee  in  such  recovery,  or  any  raisde- 
""teription  or  omission  of  lands  intended  to  have  been  passed  by  such 
••recovery,  then  and  in  every  such  case  the  recovery,  without  any 
*imendment  of  the  exemplification,  record,  or  proceedings  in  which 
***aeh  error,  misdescription,  or  omission  shall  have  occurred,  shall  be 

*  as  good  and  valid  as  the  same  would  have  been,  and  shall  be  held  to 
*have  passed  all  the  lands  intended  to  have  been  passed  thereby,  in 

*  the  same  manner  as  it  would  have  done,  if  there  had  been  no  such 

*  error,  misdescription,  or  omission.     Provided  always,  that  nothing  Saving  juriidic- 
* » this  act  contained  shall  lessen  or  take  away  the  jurisdiction  of  any  provided  for. 
•court,  to  amend  any  fine  or  common  recovery,  or  any  proceeding 

"  therein,  in  cases  not  provided  for  by  this  act."  d 

•  Lodrington,  demandant ;  Shipley  and  297. 

ife  coDiuors;    1  Bing.  N.   it.  355.    1  e  §  8. 

aott,  26S.  S.  C.  '  $  9. 

*  jLamont,  vouchee,  S  Bing.   N.   R. 


CHAP.  XXX. 


Of  the  Issue  ;  and  Entries  of  Proceedings  oh 

Record. 

Issue,  whit         AN  issue  is  defined  to  be  a  tingle,  certain,  and  material  point,  i 

out  of  the  allegations  or  pleadings  of  the  plaintiff  and  defendant*} 
but  it  more  commonly  signifies  the  entry  of  the  allegations  or  pled* 
ings  themselves  :  And  it  is  either  in  law,  upon  a  demurrer ;  orin/rt 
which  is  triable  by  the  court,  upon  nul  tiel  record,  or  by  a  jury,  flfft 
pleadings  concluding  to  the  country  b. 
General  or  The  issue,  as  dependent  on  the  pleadings!  is  general  or  jpatsi 

fPeda1'  The  former  is  made  up  where  the  defendant  pleads  the  general  in* 

or  common  plea  in  denial  of  the  contract  or  wrong  stated  in  Ai 
declaration.  The  latter  is  made  up  where  the  defendant  fkrii 
one  or  more  special  pleas,  either  alone  or  jointly  with  the  psotsd 
issue,  in  confession  and  avoidance  of  the  contract,  or  excuse  * 
justification  of  the  wrong,  or  in  discharge  of  the  cause  of  action. 
By  whom,  when,  In  the  King's  Bench,  in  every  action  wherein  the  defendant  pleaded 
lv  made  up.     "   tne  general  issue,  or  demurred  generally  to  the  declaration ;  on  a  pic* 

ofplene  administravit  by  an  executor  or  administrator  ;  inde6i,whes 
the  defendant  pleaded  a  special  non  est  factum,  comperuit  ad  die*  to 
a  bail  bond,  or  nul  tiel  record  to  an  action  on  a  judgment  or 
recognizance  ;  in  covenant,  when  his  plea  concluded  to  the  country; 
and  in  trespass,  when  he  pleaded  son  assault  demesne,  liberum  fa* 
mentum,  or  not  guilty  to  a  new  assignment,  the  issue  was  formerly 
made  up  by  the  attornies ;  who  likewise  made  up  all  issues  and 
demurrers  upon  writs  of  error,  scire  facias,  and  audita  querela,  and 
repleaders,  or  other  matters  formerly  entered  of  record  c.  And  upon 
a  general  demurrer  to  a  plea  of  nil  debet,  in  an  action  of  debt  on  bond, 
the  demurrer  book  was  made  up  by  the  plaintifTs  attorney,  and  not 
by  the  clerk  of  the  papers d.     In  all  other  cases,  both  by  bill  and 

"  Co.  Lit.  126.  a.  Chap.  XXX.  p.  717,  &c. 

b  Tidd  Vrac.  9  Ed.  717.  And  as  to  the  c   K.  T.  12  W.  III.  (a)  K.  B. 

mode  of  making  up,  and  entering  the  issue,  d  Herbert  v.  Taylor,  5  Bam.  A  C  ft* 

before    *tal.    2    \V.    IV.    c.    30.     see  id.  S  Dowl.  &  K.  ti<)9.  S.  C 
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no/,  in  the  King's  Bench,  the  issue,  or  as  it  was  commonly  termed 
\aper  book,  or  upon  an  issue  in  law  the  demurrer  book,  was  made 
j  the  clerk  of  the  papers  * ;  who  charged  the  plaintiff's  attorney 
pence  per  folio  for  the  whole  book,  and  four  pence  per  folio  for 
le  pleadings  subsequent  to  the  declaration,  of  which  the  plaintiff's 
ney  furnished  him  with  a  copy.  In  the  Common  Pleas,  the  issue 
in  all  cases  made  up  by  the  plaintiff's  attorney,  or,  in  country 
58,  by  his  agent b.  But,  by  a  general  rule  of  all  the  courts  c,  "  the  By  whom  now 
!,  or  demurrer  book,  shall  on  all  occasions  be  made  up  by  the  e  up* 
r,  his  attorney  or  agent,  as  the  case  may  be,  and  not,  as  hereto- 
by  any  officer  of  the  court" 

raerly,  when  the  plaintiff  in  his  replication  concluded  to  the  Making  up 
try,  or  demurred,  the  issue,  in  the  King's  Bench,  could  not  have  giving  rule  to 
made  up  till  a  four  day  rule  had  been  given  and  expired,  to  rejoin,  r^oin* 
nn  in  demurrer :  but  the  practice  in  this  respect  was  afterwards 
ad,  and  it  was  settled  that  in  all  special  pleadings,  where  the 
tiff  took  issue  upon  the  defendant's  pleading,  or  traversed  the 
,  or  demurred,  so  as  the  defendant  was  not  let  in  to  allege  any 
matter,  the  plaintiff  might  make  up  the  paper  book,  without 
g  a  rule  to  rejoin  d ;  but  otherwise  a  rule  must  have  been  given 
hat  purpose,  unless  the  defendant  was  bound  by  a  judge's  order 
join  gratis.  In  the  Common  Pleas,  when  the  plaintiff's  replica- 
eoncluded  to  the  country,  he  could  not  regularly  have  made  up 
ssue,  without  previously  giving  a  four  day  rule  to  rejoin,  unless 
lefendant  were  under  terms  of  rejoining  gratis9.  But,  by  a 
al  rule  of  all  the  courts f,  "  in  all  special  pleadings,  where 
lamtiff  takes  issue  on  the  defendant's  pleading,  or  traverses  the 
,  or  demurs,  so  that  the  defendant  is  not  let  in  to  allege  any 
matter,  the  plaintiff  may  proceed,  without  giving  a  rule  to 


u" 


e  issue  contains  an  entry  or  transcript  of  the  declaration,  and  Content*  of,  be- 

subsequent  pleadings ;   and,  in  actions  by  bill  in  the  King's  Iv     ^ 
b,  it  was  formerly  made  up  of  the  term  in  which  it  was  joined  *; 
vas  prefaced  in  that  court  with  a  memorandum,  stating  the  ex- 
og  of  the  bill,  and  that  there  were  pledges  for  the  prosecution 

illaghan  v.  Pennell,  Say.  Rep.  97 ;  4  R.  T.  1  Geo.  II.  (a.)  K.  B. 

}  Thompaon  v.  TUIcr,  2  Str.  1866.  •  Tidd  Prac.  9  Ed.  483.  718. 

uld  Prac.  9  Ed.  717,  18.  f  R.    H.  2  W.  IV.  reg.  I.  §  108.  3 

.  Pr.  H.  4  W.  IV.  reg.  5.  5  Barn.  Barn.  &  Ad.  390.  8  Bing.305.  2  Cromp. 

Append,   xiv.     10   Bing.  453.  2  &  J.  198. 
w  *  M.  2  i   and  tee  3  Rep.  C.  L.  *  Wood  v.  Miller,  3  East,  204. 

28. 
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Since  that  sta- 
tute. 


of  it*.     The  reason  for  a  memorandum  was,  that  prnnaHinfi  by 
were  formerly  considered  as  the  bye  business  of  the  eoort*;  s*i> 
varied  in  Jour  cases ;   lit,  when  the  issue  was  of  the 
which  the  cause  of  action  accrued;  secondly,  when  it  waaef  a 
subsequent  to  the  cause  of  action,  but  of  the  aame  tern  with  jfc 
declaration;  thirdly,  when  it  was  of  a  tern  wibenqnanr  to  llisJnjJH 
ration,  and  within  ;/msr  terms  after;  fourthly,  when  it 
four  terms  after  the  declaration.    In  the  first  case,  the 
was  special,  stating  the  bill  to  have  been  exhibited  oci  a 
day  in  term,  after  the  cause  of  action  accrued;  in  the 
stated  the  bill  to  hare  been  exhibited  on  the  first  day  .of  the  top 
which  the  declaration  was  delivered ;  in  the  third  and  foarth 
pursued  the  fact,  but  with  thisdifierence,  that  in  the  thirteen* 
term  of  exhibiting  the  bul  was  referred  to  as  tot  past ; 
fourth,  as  in  a  certain  year  of  the  king's  reign  °.    In  actions  If 
gkml  in  the  King's  Bench,  the  clerk  of  the  papers  made,  up 
or  paper  book,  of  the  same  term  with  the  declaration  *;  or 
have  been  entitled  of  the  term  issue  was  joined,  as  inMJ|sjp||| 
bill9:  and  it  began  with  a  copy  of  the  declaration,  wiffatoajfj 
mormndmn*.     In  the  Common  Fleas,  the  issue  was  eotideiof 
term  in  which  it  was  joined  «,  and  made  up  in  the  san 
the  King's  Bench  by  original.    In  the  Exchequer,  thai 
with  a  placita  or  stile  T>f  the  court,  of  the  term  it  was  joined; 
when  the  issue  was  of  the  same  term  with  the  declaration,  it  man) 
contained  a  transcript  of  the  pleadings,  after  the  placita,  begiftnaf 
eadh  with  a  new  line,  without  any  memorandum  or  imparlance-;  W 
when  the  issue  was  of  a  subsequent  term,  a  memorandum  ituf*" 
fixed  to  the  declaration,  and  the  entry  of  an  imparlance  to  theplei'* 
As  the  distinction,  however,  between  proceedings  by  bill  sod  ft* 
ginal  writ  was  abolished  by  the  uniformity  of  process  act1,  and* 
new  and  uniform  mode  of  commencing  declarations  in  penoed 
actions  was  given  by  a  rule  of  court k  made  in  pursuance  wtstA 

'  Append,  to  Udd  Pnc  9  E&&* 

xxx.  5  a 

f  Imp.  C.  P.  7  Ed.  810.  Aps*** 
Tidd  Pnc.  9  Ed.  Chap.  XXX.  {6. 

h  Append,  to  Tidd  Pmc.  9EiO* 
XXX.  $  6. 

1  Ante,  59. 

k  R.  M.  8  W.  IV.  rtg.  15.  4Bs** 
Ad.  4,  5.  9  Bin*.  447, 8.  lCro^*^ 
6,  7.     Ante,  tlO. 


•  Append,  to  Tidd  Prac,  9  Ed.  Chap. 
XXX.  §  1,  &c.  The  pledges  to  prose- 
cute, however,  are  now  discontinued,  in 
consequence  of  the  rule  of  Mich.  8  W.  IV. 
rtg.  15.  9  Bing.  446.     Ante,  182. 

»  Gab.  C  P.  47. 

•  1  Wms.  Saund.  6  Ed.  40.  (1.)  2 
Wms.  Saund.  5  Ed.  1.(1.)  and  see  Tidd 
Proe.  9  Ed.  718. 

«  Imp.K.  B.  10  Ed.  580. 

•  Id.  (a.)  279. 
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1  the  proceedings  were,  in  consequence  of  that  act,  no  longer 

rerned  by  terms,  but  might  be  carried  on,  except  at  certain  times, 

term  or  vacation  •,  it  became  necessary  to  alter  the  form  of  the 

ne,  so  as  to  adapt  it  to  the  present  state  of  the  proceedings  :  And  Form  of  issue. 

cordingly,  it  is  now  directed  to  be  made  up  in  the  form  given  by  the 

ledule  annexed  to  the  statutory  rules  of  pleading  b,  or  to  the  like 

ect,  mutatis  mutandis :  provided,  that  in  case  of  non-compliance, 

t  court  or  a  judge  may  give  leave  to  amend  b.  This  form  is  entitled, 

;e  the  declaration,  in  the  proper  court,  and  of  the  day  of  the  month 

d  year  on  which  it  was  filed  or  delivered ;  and  begins  by  stating 

it  the  plaintiff  complains  of  the  defendant,  who  has  been  summoned 

answer  the  plaintiff  \or  arrested,  or  detained  in  custody]  by  virtue 

p  served  with  a  copy0,  as  the  case  may  oe,]  of  a  writ  issued  on 

i day  of ,  in  the    year  of  our  Lord  18  — ,  (date  of 

tt  writ,)  out  of  the  court  of  our  lord  the  king,  before  the  king 
Keif  at  Westminster,  [or  out  of  the  court  of  our  lord  the  king  before 
i  justices  at  Westminster,  or  out  of  the  court  of  our  lord  the  king, 
tore  the  barons  of  his  Exchequer  at  Westminster,  (as  the  case  may 
)  for  that,  &c.  (  The  declaration  is  then  copied  from  these  words,  to  the 
(  and  afterwards  the  plea,  and  subsequent  pleadings,  to  thejoin- 
'  rf  issue,  entitling  each  pleading  of  the  day  of  the  month  and  year 
mthe  same  was  pleaded;  after  which,  when  the  issue  is  to  be  tried  at 
iprttff,  it  concludes  with  the  award  of  the  venire  facias,  as  follows :) 
ereupon  the  sheriff  is  commanded,  that  he  cause  to  come  here  on 

• day  of d,  twelve,  &c.  by  whom,  &c.  and  who  neither,  &c. 

recognize,  &c.  because  as  well,  &c  '. 

tfhen  the  issue  is  directed  to  be  tried  before  the  sheriff,  &c.  it  Conclusion  of, 
icfodes  as  follows:  "  And  forasmuch  as  the  sum  sought  to  be  re-  be  tried  before 
ered  in  this  suit,  and  indorsed  on  the  said  writ  of  summons,  does  incriff»  Ac- 
exceed  20Z.  hereupon,  on  the day  of  — -,  in  the  year 


4*4  188,  8. 

HAH.4W,  IV.  Sched.  No.  1. 
ton.  &  Ad.  Append,  x,  xi.  10  Bing. 
ft.  2  Crotnp.  &  M.  85,  6.  Append. 
.$8. 

Has  part  of  the  form  applies  to  cases 
« the  defendant  has  not  been  summon- 
•  arrested,  but  served  with  a  copy  of 
nit  of  capias. 

It  should  be  observed,  however,  that 
«  statute  8  &  4  W.  IV.  c.  67.  $  8. 
vrvy  facias  is  to  be  made  returnable 
tnth. 


•  For  the  mode  in  which  the  venire 
facias  was  awarded  previously  to  the  above 
act,  where  there  were  several  issues  in 
fact,  see  Append,  to  Tidd  Prac.  9  Ed.  Ch. 
XXX.  §  8 ;  where  there  were  several  de- 
fendants, who  pleaded  separately,  id.  §9; 
where  there  were  several  defendants,  one 
of  whom  pleaded,  and  another  let  judgment 
go  by  default,  id.  §  18  ;  where  there  were 
several  issues,  one  triable  by  the  country 
and  another  by  the  court,  on  nul  tkl  record, 
id.  §  14;  and  where  there  were  several 
issues,  in  fact  and  in  law,  irf.  §  16. 
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be  proceedings  in  the  action  were  formerly  entered  on  different  Entry  of  pro- 
i,  which,  according  to  the  subject  matter  of  them,  were  denomi-  ^nJJ1^  i^af" 
id  the  warrant  of  attorney  roll ;    the  process  roll ;    the   recogni-   ro118' 
st  roll ;  the  imparlance  roll ;  the  plea  roll ;  the  issue  roll ;  the  judg- 
S  roll ;  the  scire  facias  roll ;  and  the  roll  of  proceedings  on  writs 
irror,  and  false  judgment :  to  which  may  be  added,  the  rolls  of 
ft,  and  awards*,  &c.     It  was  anciently  the  course  of  the  King's  Of  warrants  of 
ich,  to  enter  the  warrants  of  attorney  to  prosecute  or  defend,  on  a  attorney# 
ticular  roll  kept  for  that  purpose  b ;  but  this  course  was  altered  in 
time  of  Wright,  Ch.  J.  who  caused  them  to  be  entered  on  the  top 
the  issue  roll c.     In  the  Common  Pleas,  they  were  formerly  en- 
ed  by  the  clerk  of  the  warrants,  on  distinct  rolls,  which  were  filed 
fee  bundle  of  common  rolls  in  that  court d.   But,  by  a  general  rule 
•B  the  courts  *,  "  warrants  of  attorney  to  prosecute  or  defend,  shall 
t  he  entered  on  distinct  rolls,  but  on  the  top  of  the  issue  roll." 
id,  by  a  subsequent  rule  of  all  the  courts  f,  "  no  entry  shall  be  made 
record,  of  any  warrants  of  attorney  to  sue  or  defend."   The  entries  Of  process,  and 
process  *,  and  recognizances  of  bail h,  have  been  already  treated  of  ^f^j112"106-8 
the  eighth  and  twelfth  Chapters. 

[twas  formerly  usual  to  enter  the  declaration  and  other  pleadings  Of  declarations, 
rolls,  as  they  occurred,  in  the  different  stages  of  the  suit.     If  the  J^L#otber  p 
a  was  not  of  the  same  term,  the  declaration,  in  the  Common 
its,  was  entered  on  the  imparlance  roll ;  and  in  that,  as  well  as  in 
i  other  courts,  when  a  plea  came  in,  it  was  entered,  after  the  de- 
lation, on  the  plea  roll,  which,  when  issue  was  joined  and  entered 
veon,  was  called  the  issue  roll ;  and  after  the  entry  of  final  judg- 
ing tne  judgment  roll1.     After  issue  joined,  the  plaintiff  must  for-  Of  issues. 
rly  have  entered  it  on  record,  and  proceeded  to  argument,  if  an 
se  in  law,  or  to  trial,  if  an  issue  in  fact :  and  if  he  neglected  to  do 
the  defendant,  in  the  King's  Bench,  might  have  compelled  him, 
obtaining  a  rule  from  the  Master k,  on  the  back  of  the  issue, 
delivered,  entering  it  with  the  clerk  of  the  rules,  and  serving  a 
ly  on  the  plaintiff's  attorney.     In  the  Common  Pleas,  the  defend- 
:'s  attorney  obtained  a  side-bar  or   treasury  rule  from  the  se- 

TVld  Brae.  9  Ed.  729,  SO.  464.  2  Cromp.  &  M.  12 ;  and  see  2  Rep. 

Parson  v.  Gill,  1  Salk.88.  C.  L.  Com.  32. 

Id.  ibid.  R.  E.  4  Jac.  II.  K.  B.  g  Ante,  Chap.  VIII.  p.  108,  9. 

Tidd  Pro*.  9  Ed.  95.  784.  h  Chap.  XII.  p.  157,  8. 

B.  H.  2  W.  IV.  reg.  1.  §  1.  S  Barn.  '  As  to  the  rolls  of  the  different  courts, 

id.  974.   8  King.  288.  2  Cromp.  &  J.  and  the  entries  thereon,  see  Tidd  Pnc,  9 

Ed.  728,  Ac. 

R.  PL   Gen.  H.  4  W.  IV.  reg.  4.  k  Append,  to  Tidd  Prac.  9  Ed.  Chap, 

tarn.  &  Ad.    Append,  ii.    10  Bing.  XXX.  §  41. 
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condaries,  for  the  plaintiff's  aitorney  to  enter  the  issue  on  rewrt 
within  four  days  after  notice  given',  and  served  him  with  a  Mpi 
thereof.     In  the  Exchequer,  there  was  no  rule  to  enter  the  iaur: 
but   the   plaintiff  was   bound  to  enter  it  upon  the  roil,  when  reuumJ 
by  the  defendant1.     And  now,  by  a  general  rule  of  all  the  courts', 
"no  entry  of  the  issue  shall  be  deemed  necessary,  to  entitle  a  tleM 
ant  to  move  for  judgment  as  in  ease  of  a  nonsuit,  or  to  take  lit  am 
down  to  trial  bypropi«>." 
iioceediaga         By  the  late  statutory  rules  of  pleading,  it  is  ordered,  that  "tbetttn 
"roniud      of  proceedings  on  the  record  for  trial,  or  on  the  judgment  roll,  SMiiri- 
t  roll.  ing  to  the  nature  of  the  case,  shall  be  taken  to  be,  and  shall  be  iniri 

the  first  entry  of  the  proceedings  in  the  cause,  or  of  any  part  ibeiol 
upon  record ;  and  no  fees  shall  be  payable  in  respect  of  any  \<m 
entry  made,  or  supposed  to  be  made,  on  any  roll  or  record  ■!* 
soever  d ;  and  that  no  fees  shall  he  charged  in  respect  of  nM 
than  one  issue,  by  any  of  the  officers  of  the  court,  or  of  any  j»dff 
at  the  assizes,  or  any  other  officer,  in  any  action  of  auvmpn'.  or  i» 
any  action  of  debt  on  simple  contract,  or  in  any  action  on  the  tw"1 
And  it  is  also  ordered  thereby,  that  "every  declaration, mid ojM 
pleading,  shall  be  entered  on  the  record  made  up  for  trial,  and  on  i' 
judgment  roll,  under  the  date  of  the  day  of  the  month  and  ywb* 
the  same  respectively  took  place,  and  without  reference  to  any  d^1 
time  or  date,  unless  otherwise  specially  ordered  by  the  court  *' 
judge';  and  that  all  judgments,  whether  interlocutory  or  final, Ji" 
be  entered  of  record,  of  the  day  of  the  month  and  year,  wheibn" 
term  or  vacation,  when  signed;  and  shall  not  have  relation w*1! 
other  day:  provided,  that  it  Bhall  be  competent  for  the  cdtiriM' 
judge  to  order  a  judgment  to  be  entered  nunc  pro  tunc.''  < 
■y  of  eon-  In  entering  the  proceedings  on  the  roll,  they  were  fornntiT  W" 

tinued  from  term  to  terra,  or  from  one  day  to  another  in  die  &*0" 
term  h,  between  the  commencement  of  the  suit  and  final  judgm*- 


1  Append.  toTiM,  Fruc.  9  Ed.  Chap. 
Cl.ap.  XXX.  $  48. 

b  Tidd  Prac.9  Ed.  727. 

'  Dm.  Ex.  Pf.  70.  1  Burt.  287.  235. 
and  «e  Conlt.wort  I,  Martin,  2  Cromp. 
&  J.  123.  1  Price,  N.  R,  172.  2  Tyr. 
Rep.  169.  S.  C. 

*  R.  H.  8W.IV.  ng.I.j70.  3  Bun. 
It  Ad.  38*.  8  Bing.  208.  2  Clomp.  &  J. 
167. 

•  R.  PL  Gen.  H.  4  W.  IV.  ng.  15, 
1G.   5  Barn.  It  Ad.  Append.  vL  10  Bing. 


+flfi.    2Cromp.&M.18;  andwiS* 
C.  L.  Com.  31. 

'  R.  PL  Gen.  H.  4  W.  IV.nj'' 
Barn.  &  Ad.  Append,  i.  lOBirf** 
SC'rotnp.  &M.  II. 

•  Jd.reg.S.  And  u  to  tbeoiinJJ* 
menu  by  default,  ace  Tidd  pnc.vW1- 
70;  and  of  judgment!  after  widirt.t- 
931,  2;  and  of  judgmenu  nunff""* 
id.  938,  3. 

"  Martin  c.  WyviB,  1  Stt.  m  *** 
v.  Wynne,  1  Wils.  4(1;   and  «*  Tr*  * 
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lod  if  there  were  any  lapse,  or  want  of  continuance,  that  was  not 
tided,  the  parties  were  out  of  court,  and  the  plaintiff  must  have 
Kgun  de  novo.    Before  declaration,  there  was,  properly  speaking,  no  Before  declara- 

wist  a 

spBtinuance  •;  though  the  parties,  by  consent,  might  have  obtained  a 
lay  before  declaration  which  was  called  a  die  dolus  prece  partium  b. 
liber  declaration  and  before  issue  joined,  the  proceedings  were  con-  After  decltrt- 
tkned  by  imparlance;  after  issue  joined  and  before  verdict,  by  vice-  Teniict,orde- 
xmes  won  misii  breve ;  and  after  verdict  or  demurrer,  by  curia  advisari  murrer- 
miL    In  the  King's  Bench,  there  was  formerly  no  imparlance  roll ; 
■dtbe practice  in  that  court  was  never  to  enter  continuances  till  the 
pica  roll  was  made  up,  though  the  declaration  were  of  four  or  Jive 
Iras  standing  * :   and  after  plea  pleaded,  though  the  plaintiff  had 
fey  to  reply  for  several  terms,  yet  no  mention  was  necessary  to  be 
on   the  roll,  of  any  imparlance  or   continuance d.      In   the 
Pleas,  when  an   original  was  actually  issued  in  the  first 
Balance,  (which  however  was  seldom  the  case,)  or  the  proceedings 
tme  by  bill  filed  against  an  attorney,  or  member  of  the  House  of 
jEonmons,  if  the  defendant  were  entitled  to  an  imparlance,  it  was  for- 
feferly  entered  on  a  roll,  called  the  imparlance  roll,  which  was  made  up 
M  the  term  the  original  writ  was  returnable,  or  bill  filed  ;  and  con- 
Jtsaed  an  entry  of  the  declaration  or  bill,  and  of  the  defendant's 
tfpearance  thereto,  with  the  prayer  and  grant  of  an  imparlance*. 
ifctnow,  by  a  general  rule  of  all  the  courts  f,  "  it  shall  not  be  neces- 
pry  that  imparlances  should  be  entered  on  any  distinct  roll."  And  it  is  Entry  of  con- 
jNcred,  by  a  late  statutory  rule  of  pleading «,  that  "  no  entry  of  con-  ^SST"*  *°~ 
pfcnances  by  way  of  imparlance,  curia  advisari  vultt  vicecomes  non  mint 
fcfff,  or  otherwise,  shall  be  made  upon  any  record  or  roll  whatever,  or 

*  the  pleadings,  except  the  jurata  ponitur  in  respectu  h,  which  is  to  be 

iWamcd :  Provided,  that  such  regulation  shall  not  alter  or  affect  any  Not  to  titer 
■listing  rules  of  practice,  as  to  the  times  of  proceeding  in  the  cause  :  timet  of  proceed- 
rrovided  also,  that  in  all  cases  in  which  a  plea  puis  darrein  continuance  p|eas  after  ^ 

•  now  by  law  pleadable  in  bancy  or  at  nisi  prius,  the  same  defence  pleading,  &c 

bow  pleaded. 

St^ory,  2  Barn.  &  Ad.  257.  Com.  Dig.  *  Dyke  v.  Sweeting,  1  Wilt,  188 ;  tnd 

**.  PUader,  V.  Tidd  Prac.  9  Ed.  678,  9.  see  Tidd  Prac.  9  Ed.  720. 

*  GHh.C  P.  40.  '  R.H.  2  W.  IV.  reg.  I. 5109.8  Barn. 

*  Clapbam  o.    Lenthall,  Htrdr.   865.  &  Ad.  890.    8  Bing.  805.    2  Cromp.  & 
GtOkCP.  41,2;  tnd  see  Doc.  PL  222.  J.  198. 

€  CurBu*  (or  Curlewis)  v.  Ptdley,  (or  «  R.  PL  Gen,  H.  4  W.  IV.  reg.  2.  5 

b»£ey,)  1  SftOc  179.  2  Ld.  Raym.  872.  Barn.  &  Ad.  Append,  ii.  10  Bing.  464.  2 

iC.  Cromp.  &  M.  1 1 ;  tnd  tee  2  Rep.  C.  L. 

*  Wymark'a  cate,  5  Co.  75.    Mellor  v.  Com.  31,  2. 

Rafter,  2  Wmt,  Stund.  5  Ed.  1.  e.  (2.)  »  Tidd  Prac.  9  Ed.  775.  917,  18. 

fed  tee  Tidd  Prac.  9  Ed.  678,  9.  720. 
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may  be  pleaded,  with    an  allegation   that   the   matter  arose  after  the 
last  pleading,  or  the  issuing  of  the  jury  process,  as  the  case  m 
5  Provided  also,  that  no  such  plea  shall  he  allowed,  unless  aeeoropuiiri 

by  an  affidavit,  thnt  the  matter  thereof  arose  within  eight  day* 
before  the  pleading  of  such   plea,  or  unless  the   court  or  a  jndgf 
shall  otherwise  order."* 
on-  After  judgment  by  default,  and   a   writ  of  inquiry  awarded, 

ivde-   wa9  f°rmer'y  ,l°  subsequent  continuance   between  the  parties,  in  ikt 
«•»■     Common  Pleas ■ :    In  the  King's  Bench,  it  was  otherwise':  B 

by  a  general  rule  of  all  the  courts*,  "after  judgment  by  delauli.ib 
entry  of  any  subsequent  continuances  shall  not  be  required." 


«x  TidJ  Prac.  9  Ed  8*7,  ftc. 

1  Sir  John  Heydon'i  cue,    1 1  Co.  6.  6. 
Hiniagton    t>,  Launidon,   Yell.  97.       I 


RoL  Abr.  486.  pL  7. 

c  Tidd  Pmc.  9  Ed.  678. 

*  R.  H.8W.  IV.  rrs.MlOS.)Bm 
A  Ad.  S90.  S  BiDg.  304.  2  &™p.i 


CHAP.  XXXI. 


Of  Proceeding  to  Argument  on  Demurrer. 


TER  joinder  in  demurrer,  the  demurrer-book  should  in  general   Demurrer  book, 
lade  up  and  delivered  by  the  plaintiff's  attorney,  or  his  agent,  to 
lefendant's  attorney  or  agent  *.     And  it  must,  we  have  seen  b,  on  By  whom  made 
ccasions  be  made  up  by  the  suitor,  his  attorney  or  agent,  as  the   up* 
may  be,  and  not,  as  heretofore,  by  any  officer  of  the  court c. 
it  does  not  seem  to  be  necessary  for  the  defendant  to  return  the 
irrer  book;  and  therefore  a  judgment  signed  in  scire  facias  for 
eturning  it,  was  set  aside  for  irregularity  d.     It  was  formerly  the   Entry  of  pro- 
ice  to  enter  the  proceedings  on  record,  and  carry  in  and  docket  ce"j,nGs  on  re" 
oil,  before  the  demurrer  was  argued  ° ;  but  this  seems  to  be  now   »ary,  before 
cessary,  in  consequence  of  a  late  statutory  rule  f,  by  which  it  is     Tgtt 
red,  that   "  the  entry  of  proceedings  on  the  record  for  trial, 
i  the  judgment  roll,  according  to  the  nature  of  the  case,  shall  be 
irat  entry  of  the  proceedings  in  the  cause,  or  of  any^art  thereof, 
record." 

being  found  that  great  expense  was  often   unnecessarily  in-  Making  up 
id,  in  making   up  demurrer  books,  from  setting  forth  those  J*™"?!!^00!!" 

of  the  pleadings  to  which  the  demurrers  did  not  apply,  a  rule  part  only  of 
made  in  the  King's  Bench  s,  that  "when  there  shall  be  a  de-  is  demurred  to! 
er  to  part  only  of  the  declaration,  or  other  subsequent  plead- 
those  parts  only  of  the  declaration  and  pleadings,  to  which  such 
irrer  relates,  shall  be  copied  into  the  demurrer  books ;  and  if  any 

parts  shall  be  copied,  the  master  shall  not  allow  the  costs 
of  on  taxation,  either  as  between  party  and  party,  or  as  between 
ley  and  client:"  and  there  is  a  similar  rule  in  the  Common  Pleas h, 
Exchequer f. 


,  T.  1  Geo.  II.  (a.)  K.  8.  Sharpe 

irpe,  Barnes,  163.   C.  P. ;  and  for 

ode  of  proceeding,  when  there  are 

1  issues,  in  law  and  in  fact,  see  Tidd 

9  Ed.  736,  7. 

late,  441. 

L  JY.  H.  4  W.  IV.  reg.  5.  5  Barn. 

L  Append,   xir.    10  Bing.  458.    2 

p. AM.  2. 

Stylist*.  Hayward,  3  Dowl.  Rep.  533. 

eg.  Obs.  11,12.  S.C. 


*  Ante,  445. 

'  R.  PL  Gen.  H.  4  W.  IV.  reg.  15. 

5  Barn.  &  Ad.  Append,  vi.   10  Bing.  468. 
2  Cromp.  &  M.  1 8.  Ante,  446. 

«  R.  H.  8  & 9  Geo.  IV.  K.B.  7Barn. 

6  C.  642. 

*  R.   H.  8  &  9  Geo.  IV.  C.  P.  1 
Moore  &  P.  401.  4  Bing.  549,  50. 

1  R.  M.  9  Geo.  IV.  Excheq.  2  Younge 
&  J.  530;  and  see  Tidd  Prac.9  Ed.  739. 

O  O 


OP  PROCEEDING   TO  ARGUMENT 

The  concilium,  die*  concilU,  or  day  to  hear  the  bo— J  of  bed 
parties  ■,  wa  formerly  moved  for  in  the  King's  Bench,  upon  luadsf 
the  record  in  court b ;  bat  it  afterwards  became  a  motion  of  eotm, 
which  only  required  a  counsel's  signature.  Soil,  however,  the  reweJ 
was  taken  pro  formd  to  the  clerk  of  the  papers,  who  marked  it 
"  read,"  and  signed  the  initials  of  his  name  on  the  brief  or  motion 
paper ;  which  being  carried  to  the  clerk  of  the  rules,  he  dtt* 
up  the  rule  fore,  concilium  thereon «,  which  waa  a  four  day  rale; 
and  then  the  cause  was  entered  for  argument  wilh  the  clerk  of  lie 
papers'.  In  the  Common  Fleas,  the  record  was  brought  into  county 
the  clerk  of  .the  dockets,  on  moving  for  a  concil  which  «si 

motion  of  course,,  requiring  only  a  Serjeant's  name :  and  the  rnotia 
paper  being  handed  to  one  of  the  secondaries,  he  marked  the  roll  a 
"read"  in  course;  after'  which,  the  rule  waa  drawn  up  with  \k 
secondary,  and  a  copy  of  it  served  on  the  defendant's  attorney ;  wJ 
at  the  time  of  drawing  up  the  rule,  the  secondary  set  down  tin  caw 
for  argument  in  the  court  book.  In  the  Exchequer,  the  rule  k  i 
concilium  was  a  four  day  rule:  and  where  a  demurrer  was  serisi»l} 
intended  to  be  argued,  the  court  would  not  grant  the  rule', hi 
bear  any  argument  on  the  demurrer  r,  on  the  last  day  of  term :  but 
where  a  sham  plea  waa  pleaded,  and  a  demurrer  to  a  replication  *f 
peared  to  have  been  filed  for  delay,  the  court,  when  there  were  i# 
four  days  remaining  of  the  term,  would  grant  a  co;  ■'■',■■ .  for  nVltf 
day  of  its.  And  where  it  appeared  that  the  defendant  had  demurred 
to  the  plaintiffs  replication  for  delay,  the  court  refused  to  set  wide" 
order  for  a  concilium,  although  four  days  had  not  been  given  to  tk 
defendant  to  return  the  demurrer  book  b.  By  a  late  regulation  d 
that  court,  it  was  declared  that  in  future  it  should  not  be  necesurj 
give  a  rule  to  bring  in  demurrer  books,  but  the  motion  for  a  coacifi** 
might  be  made  without  it ' :  And,  by  a  subsequent  rule  of  all  the  coufu'i 

•  R.  E.  8  Jac.  II.  K.  B.  *  Ssvile  v.  Jackson,  I!  Prim  * 
"  Id.  SLiLP.  R.421.  And  tee  further,  u  to  tlie  motion  oil* 
'  Append,  to  Tidd  Prac   9  Ed.    Ch.       for  a  amdSumia  K.  B.  Tidd  Pnct& 

XXXI.  §  1.  737,  e.;ioC-  P.  id.  739,  9.  j  and  UP 

o  R.  T.  1  Geo.  II.  (u.J  K.  B.  Exchequer,  id.  73»,  10. 

•  TheHiiuon  v.  Baillie,  8  Anitr.  *99.  ■  R.  T.  I  W.  IV.  Exchtc,.  Ptrt » 
'  Milnert'.  Horton,  M'Clel.  493.  Pr.  538.    lTyr.L                  lOonf* 

•  Genie.Vandeimoo]en,13Price,S47;  J.  468.  1  Dowl.  i  SLtJ.»" 
and  aee  Harrison  v.  Richanhon,  1  M'Clel.       79. 

4Y.B46.     Coopers  Hawtea,  1  Cromp.  *  R.  Pr.  H.  4W.  IV.  rt£.  6.  JB*1 

&  J.  819.     Wilion  *  Tucker,  1  Cromp.  &   Ad.  Append.    *iv.    10  Bing.  UP  ' 

A.M.  795.  SDo-LRep.83.  STyr.  Rep.  Cromp.  &  M. I ;  and  sst  3  Brf-  C-  "- 

S3S.  6  Leg.  Obi.  460,  61.  S.  C.  Com.  88. 


ON   DEMURRER. 


451 


o  motion  or  rule  for  a  concilium  shall  be  required ;  but  demurrers,   No  longer  ne- 
weU  as  all  special  cases,  and  special  verdicts,  shall  be  set  down  CCMar3r« 

argument,  at  the  request  of  either  party,  with  the  clerk  of  the 
es  in  the  King's  Bench  and  Exchequer,  and  a  secondary  in  the 
inmon  Pleas,  upon  payment  of  a  fee  of  one  shilling ;  and  notice 
reof  shall  be  given  forthwith  by  such  party  to  the  opposite  party." 
Previously  to  the  day  appointed  for  argument,  copies  of  the  de-  Delivery  ofde- 
rrer  books  were  formerly  delivered  in  the  King's  Bench,  by  the  ^^  in  k!b! 
intiff  or  his  attorney,  to  the  chief  justice  and  senior  judge,  and  by 
>  defendant  or  his  attorney,  to  the  two  other  judges  ;  and  if  either 
rty,  or  his  attorney,  neglected  to  deliver  the  books,  the  other  party, 
hi*  attorney,  ought  to  have  delivered  the  same  *.     In  the  Common  In  C.  P. 
ess  it  was  a  rule,  that  the  plaintiff's  attorney  should  deliver  all  the 
murrer  books  to  the  lord  chief  justice,  and  the  rest  of  the  judges  b  ; 
rich  books,  by  a  later  rule  e,  were  to  be  delivered  to  the  lord  chief 
rtice  and  the  other  judges,  two  days  exclusive  of  the  day  of  such 
firery,  before  the  day  on  which  the  cause  was  set  down  for  argu- 
fflit  In  the  Exchequer,  it  was  declared  by  a  rule  of  court d,  that  it  In  Exchequer. 
Mild  be  sufficient  to  deliver  the  books  to  the  barons,  two  days 
fere  the  day  of  argument:  But  now,  by  a  general  rule  of  all  the  In  all  the  court*, 
arts',  it  is  ordered,  that  "four  clear  days  before  the  day  appointed 

*  argument,  the  plaintiff  shall  deliver  copies  of  the  demurrer  book, 
Btial  case,  or  special  verdict,  to  the  lord  chief  justice  of  the  King's 
ftch  or  Common  Pleas,  or  lord  chief  baron,  as  the  case  may  be,  and 

*  JOttor  judge  of  the  court  in  which  the  action  is  brought ;  and  the 
fendaat  shall  deliver  copies  to  the  other  two  judges  of  the  court 
Kt  in  seniority ;  and  in  default  thereof  by  either  party,  the  other 
rty  may,  on  the  day  following,  deliver  such  copies  as  ought  to  have 
&  so  delivered  by  the  party  making  default ;  and  the  party  making 
iult  shall  not  be  heard,  until  he  shall  have  paid  for  such  copies, 
deposited  with  the  clerk  of  the  rules  of  the  King's  Bench  and 
chequer,  or  the  secondary  in  the  Common  Pleas,  as  the  case  may 


R.M.  17  Car.  1.  K.  B. ;  and  see  R. 
H  Geo.  1.  1  Burt.  199.  Man.  Ex. 
SOI  Rex  r.  Forman,  11  Price,  161. 
Unefin  v.  Thompson,  1  Cromp.  &  J. 
1  Tjt.  Rep.  846.  S.  C.  Excheq. 
H  M.  6  Geo.  II.  reg.  III.  C.  P.; 
leeR.  E.  27  Car.  II.  C.  P. 
R.  M.  49  Geo.  III.  C.  P.  1  Taunt. 

R.T.  1  W.  IV.  Excheq.  Price  Ex. 
1  Tyr.  Rep.  519.  1  Cromp.  & 


J.  468.  1  DowL  Rep.  294.  2  Leg.  Obs. 
79  ;  and  see  further,  as  to  the  delivery  of 
demurrer  books  to  the  judges,  in  K.  B. 
Tldd  2Voc.9Ed.  738;  inC.  P.  kL  789; 
and  in  the  Exchequer,  id.  789,  40. 

*  R.  Pr.  H.  4  W.  IV.  reg.  7.  5  Barn. 
&  Ad.  Append,  xiv,  xy.  10  Bing.  468, 4. 
8  Cromp.  &  M;  2, 8 ;  and  see  Vernon  v. 
Hedging,  I  Tyr.  &  G.  427.  1  Gale,  884 
S.C. 
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Decisions  there-  be,  a  sufficient  sum  to  pay  for  such  copies."     On  this  rule  it  hu  been 
determined,  in  the  King's  Bench,  that  if  a  patty  seek  to  nuke  his  oppo- 

tnentpay  the  coat  of  copies  of  demurrer  hooks,  he  must  deliver  them 
on  the  day  after  the  time  for  his  opponent's  delivering  them  expires*: 
And  an  affidavit,  stating  the  omission,  by  one  of  the  parties,  to  tlcli'ef 
two  copies  of  the  demurrer  book  to  the  judges,  whereupon  the  adienc 
party  delivered  such  copies,  for  which  he  has  not  been  paid,  wi 
entitle  him  to  object  to  the  adverse  party's  being  heard,  unless  notke 
has  been  given  of  the  intention  to  make  such  objection,  so  as  login 
such  party  an  opportunity  of  answering  the  affidavit  D.  In  the  Ex- 
chequer, the  demurrer  books  ought  not  to  be  delivered  on  Salarda) 
evening,  when  the  argument  is  to  take  place  on  Monday';  And  in 
that  court,  where  the  defendants  having  demurred  to  a  replication,  the 
plaintiff  entered  the  cause  in  the  paper  for  argument,  and  the  dcieuil- 
ant  accordingly  came  prepared  to  argue,  but  it  could  not  be  lieinl 
in  consequence  of  there  being  no  joinder  in  demurrer,  nor  the  de- 
murrer books  delivered  to  tlie  judges,  the  court,  under  these  circiua- 
stances,  refused  to  allow  the  defendant  his  costs  of  the  daya.  If  all 
the  demurrer  books  are  not  delivered  to  the  judges,  by  one  pill}'  or 
the  other,  the  case  will  be  struck  out  of  the  special  paper ". 
where  the  defendant  has  neglected  to  deliver  his  demurrer  books,  ted 
does  not  appear  at  the  argument  to  support  his  pleadings,  but  hu 
offered  to  give  a  cognovit,  the  court  will  give  judgment  for  the  plain- 
tiff, without  requiring  the  delivery  of  the  defendant's  demurrer  honb'. 
And  the  court  refused  to  allow  a  plaintiff  to  strike  a  demurrer  t 
the  paper,  on  the  ground  of  the  bankruptcy  of  the  defendant  *. 
Exception-  io  ]„  tnt;  King's  Bench  it  is  a  rule  h,  that  "  in  all  books  to  be  delivered 

he  mirlied  in  ^ 

mirgln,  in  K.B.   to  the  judges,  the  exceptions  intended  to  be  insisted  upon  in  argiuwot 
should  be  marked  by  the  party  who  objects  to   the  pleadings,  in 
margin  of  the  books   he   delivers":    And  be  should  leaves  cop 
such  exceptions,  with  the  two  judges  to  whom  he  does  not  deli* 

In  C.  P.  books '.     In  the  Common  Pleas,  the  exceptions  intended  to  be  is- 

*  Fitber  v.  Snow,  3  Dowl.  Rep.  27.  '  Scon  r.  Robson,  2  Cramp.  M.  S  S. 

»  Sandall  e.  Bennett,  4  N«».  &  M.  S9.  89.  0  Tyr.  Rep.   717.  S.  C.    Al  »  *• 

t  Ad.  &  E.  SO*.  B.  C.  judgment  on  riVmuncT,  for  the  bUbibT* 

■  Darkerc.  Darker,  8  Dowl.  Rep.  88.  defendant,  seeTidd  Ptac.  9  Ed.  TW  •>■ 
G  Leg.  Obs.  £06.  S,  C.  *  Flight  «.  Giosiop,  4  Dowl  fi>  I"* 

■  Howorth  (or  Hnvrarth)  p.  Hubbersty.  I  Hoilges,  288.  S.  C 

9  Dowl.  Rep.  457.   6  Tyr.  Rep.  391.    9  "B.E.Hk  II.  K.  B.  nrri'rf  * 

Leg.  Obs.  489.  S.  C.  IL  II.  SH  Geo.  III.  K.  B. 

■'  Abrihun    (or  AbrarnJ    ir.   Cook.   3  ■  Applcton  e.  Binkt,  I  Smifc  H.  »'■ 

Don).  Rep.  215.  9  Leg.  Oh;.  237.  ?.  C.  S.  jw  Ijuerence.  J.;  and  tnTMt*- 

/«■  Pnrlte,  B.  9  Ed.  739. 
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listed  upon  in  argument  should  also,  as  in  the  King's  Bench,  be 
marked  in  the  margin  of  the  books,  or  on  separate  paper ;  and  if 
etch  party  take  objections  to  the  pleadings  of  the  other,  it  is  said  to 
be  the  duty  of  each  to  deliver  books,  with  the  points  intended  to 
be  made  on  both  sides,  stated  in  the  margin  *.  This  practice  is  en- 
forced by  several  rules  of  court b ;  by  the  last  of  which  it  is  ordered, 
that  "  in  all  special  arguments  in  this  court,  notice  in  writing  of  the 
Joints  which  are  intended  to  be  insisted  upon  by  each  of  the  parties, 
Redelivered  to  the  judges  at  their  chambers,  two  days  before  the  day 
Xk  which  the  case  shall  be  set  down  for  hearing,  either  by  marking 
Ik  points  in  the  margin  of  the  books  delivered  to  the  judges,  or  on 
ftparate  paper;  and  that  each  of  the  parties  do,  within  the  same  time, 
am  a  copy  of  such  notice  at  the  chambers  of  the  Lord  Chief  Justice, 
Ittte  delivered  to  the  adverse  party,  upon  his  application."  On  this 
rHe,  where  either  party  has  neglected  to  mark  the  points  intended  for 
alignment,  the  court  will  not  allow  the  case  to  be  argued,  but  will  give 
Wgment  against  the  party  guilty  of  the  neglect c.  And  where  the 
fpajfttuT,  on  demurrer  to  a  replication,  had  neglected  to  give  such  notice, 
Vie1  court  would  not  allow  him  to  attack  the  defendant's  plea,  though 
Wy  permitted  him  to  offer  arguments  in  support  of  his  replication  d. 
wthe1  Exchequer,  where  the  defendant  demurs  to  any  pleading  of  the  In  Exchequer. 
)htfftH5  and  the  court  overrules  the  demurrer,  the  defendant  is  at 
fterty  to  object  to  any  of  the  previous  pleadings  of  the  plaintiff,  if 
te  objection  be  stated  in  the  margin  of  the  paper  books,  but  otherwise 
fat*.    After  argument,  and  judgment  for  the  plaintiff  on  a  special  de-  Withdrawing 

Bwner,  the  court  will  not  allow  the  defendant  to  withdraw  his  de-  *?°u™:  ***" 

*  argument* 

Hdrrer,  and  plead  or  rejoin  issuably,  without  an  affidavit  distinctly 
ftewmg  a  ground  of  defence  upon  the  merits  *. 

'  *  Clarke  «.  Davie*,  7  Taunt.  72,  S ;  v.  Marriott,  2  Scott,  70S,  9. 

HHfte  Tidd  Prae.  9  Ed.  739.  d  Bayley  v.  Homan,  S  Scott,  384. 

fcR.  H.  48  Geo.  III.  C.  P.  1  Taunt  *  Darling  v.  Guroey,  2  DowL  Rep. 

101  R.T.   11  Geo.  IV.  C.  P.   4  Moore  10). 

fcP.  621.  6  Bog.  802.  '  Bramah  v.  Roberts,  1  Scott,  364.  I 

*  Grottick  «.  Phillips,  3  Moore  &  S.  Bing.  N.  R.  481.   S.  C. ;  and  aee  Tidd 

*tt.  9Bfag.721.&C.;andseeBrogden  Prac.  9  Ed.  7 in,  11. 


CHAP.  XXXII. 


Qf  the  Imub,  ok*  Tain,  by  tie  Record. 

■  ■  ■  ■  .  „,.ft, 

X  tf&  issue  we  are  now  «p— fcing  of,  arises  upon  a  plea  or  repliant* 
**ueon-  of  mI  lU  record.    When  a  judgment,  or  other  mat  erofreeon 

£?£%-  t'ie  **nje  °purt  is  pleaded,  the  plaintiff,  instead  of  replying  mi  ltd 
sunt  nconnd,  record,  may  crave  oyer  of  the  record  pleaded,  or  at  least  a  mile  in 
tout  writing  of  the  term  and  number  roll;  and  if  it  be  not  given  him  in 

cooTenient  time,  he  may  sign  judgment!  Toil  pnetiee  was  ocigtnalljr 
«™*»m1  to  pleas  in  abatement  \  bat  was  afterwards  extended  '■■ 
plea*  in  barb:  and  accordingly  it  ia  now  settled,  that  wherever  > 
judgment,  or  other  matter  of  record,  in  the  same  court  is  pleaded, 
the  party  plying  it  must,  on  d*™™!,  give  a  note  ia  writing  at'  Uj> 
term  and  number  roll,  whereon  inch  judgment  or  mailer  of  record* 
entered  and  filed,  or  in  default  thereof  the  plea  is  not  to  be  received*' 
In  mother  court.  And,  by  a  general  rule  of  all  the  courts  *,  "  where  u  defendant  ibJ 
plead  a  plea  of  judgment  recovered  in  another  court,  he  shall  in  tk 
margin  of  such  plea,  state  the  date  of  such  judgment,  and  if  six* 
judgment  shall  be  in  a  court  of  record,  the  number  of  the  roll  * 
which  such  proceedings  are  entered,  if  any ;  and  in  default  of  bis  R 
doing,  the  plaintiff  shall  be  at  liberty  to  sign  judgment  as  for  wsnt<* 
a  plea :  and  in  case  the  same  be  falsely  stated  by  the  defendant,  tb 
plaintiff,  on  producing  a  certificate  from  the  proper  officer  or  per** 
having  the  custody  of  the  records  or  proceedings  of  the  court  wbtft 
such  judgment  is  alleged  to  have  been  recovered,  that  there  it  M 
such  record  or  entry  of  a  judgment  as  therein  stated,  shaD  be  t" 
liberty  to  sign  judgment  as  for  want  of  a  plea,  by  leave  of  the  («" 
or  a  judge."     This  rule  does  not  apply  to  a  plea  by  an  executor,  oi 

•  Anon.   K«l«.  95,  6.      Theobild  u.  *  R.  T.   5  4  6  Geo.  IL  (k)  £  & 

Long,   Cuth.   153.     I  Ld.   Rav.fi.  347.  Imp.  C.  P.    7  Ed.  29*,  3 ;  »ad  **  W 

S.  C.     Cresmcrti.  Wicket,  Carth.  617. 1  Prac.  9  Ed.  748. 

Ld.  ltaym.  S50.  S.  C.  Wileon  v.  Ingold*.  *  R.  IV.  H.  4  W.  IV.  reg.  8. 1  BW- 

by,  S  Ld.  itaym.  1179.  &  Ad.  Append,  xv.    10  Sins.  &■  * 

<•  Hunters.  Wiseman,  2  Sir.  883.  Crump.  &  M.  3.  Tidd  Prac.  9  Ed.  74*.* 
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graento  recovered  against  the  testator,  whereby  the  assets  are 

orbed  *. 

To  a  cognizance  for  the  arrears  of  an  annuity,  the  plaintiff  pleaded  Conclusion  of 

t  a  memorial  of  the  deed,  by  which  the  annuity  was  granted,  con-  J^h  ^^rout 

ling  the  names  of  all  the  Witnesses,  &c.  *nd  the  consideration  for  Vf**ver  recorm 

inting  the  same,  was  not  enrolled  in  the  court  of  Chancery  ;  the 

endants  replied  that  a  memorial  of  the  deed  was  enrolled,  and 

wr  setting  out  the  memorial  at  length,  concluded  with  a  prout  patet  . 

*  recordwn  and  verification  thereon,  which  the  court  held  to  be 
ficient,  on  demurrer  alleging  that  the  conclusion  should  have  been 
the  country  b.  And  where,  to  debt  on  a  recognizance  of  bail,  the 
iendant  pleaded  that  no  capias  ad  satisfaciendum  issued,  to  which 
!  plaintiff  replied  that  a  capias  ad  satisfaciendum  did  issue,  directed 
the  sheriffs  of  London,  and  the  defendant  rejoined  that  the  original 
ion  was  brought  in  Middlesex,  and  not  in  London,  which  the  plain- 
'  denied  in  his  surrejoinder,  and  concluded  with  a  verification  by 

■  record,  the  court  held,  on  special  demurrer,  that  the  conclusion 

*  proper  c. 

Upon  a  plea  in  abatement  of  another  action  pending  in  another  Evidence  on 

tft  for  the  same  cause,  concluding  with  a  prout  patet  per  recordum,  action  pendent, 

*  sufficient  to  satisfy  the  plea,  if  a  record  of  a  writ  be  produced  d  :  &c* 
t  where  the  plaintiff  issued  two  writs,  one  out  of  the  Common 

**,  which  was  never  served,  and  the  other  out  of  the  Exchequer, 
which  he  proceeded  to  declare ;  and  the  defendant  pleaded  to  the 
on  in  the  Exchequer,  another  action  pending  for  the  same  cause 
be  Common  Pleas ;  the  plaintiff  replied  nul  tiel  record,  and  served 
defendant  with  a  rule  to  produce  ;  and  the  defendant  having  made 

*  roll  from  the  praecipe  on  the  file  of  the  Common  Pleas,  that  court 
ered  it  to  be  cancelled,  with  costs  e.   And  where  a  defendant,  who 

been  sued  in  the  Common  Pleas,  signed  judgment  of  non 
r,  after  which  the  plaintiff  proceeded  against  him  in  another 
)n  for  the  same  cause  in  the  King's  Bench,  the  latter  court  would 
permit  him  to  abandon  his  judgment  of  nonpros,  and  plead  the 
lency  of  the  former  action  in  the  Common  Pleas f. 

'over  «.  Izod,  (or  Fry,)  1  Scott,  1 19.  Tidd  Prac.  9  Ed.  742,  3. 

g.  N.   R.  804.  SDowL  Rep.  140.  d  Kerbey  (or  Kirby)  v.  Siggers,  2  Dowl 

Rep.  669.  per  Parke,  B. 

lichardson  v.  Tomkies,  9  Bing.  51.  e  Same*.  Same,  4  Moore  &  S.  481.  2 

>ore&  S.  56.  S.  C  Dowl.  Rep.  813.  &  C. ;  and  see  Tidd 

Hrling  v.  Gurney,  2  Dowl.  Rep.  101.  Prac.  9  Ed.  745. 

is  to  the  manner  of  concluding  pleas  f  Pepper  t>.   Whalley,  S  Dowl.  Rep. 

replications    of  nul  tiel  record,   see  579.  10  Leg.  Obs.  74,  5.  S.  C 


OP   TltE    ISSUE,   &C. 

Upon  a  plea  of  mil  ttel  record  to  a  declaration  in  scire  facial  in  it* 
Exchequer,  on  a  judgment  obtained  in  the  court  of  Great  Sesww 
for  Wales,  before  the  passing  of  the  administration  of  justice  mi', 
the  plain  tiff  was  entitled  to  the  judgment  of  the  court,  upon  producing 
the  certificate  and  affidavit  of  the  record  being  in  the  hands  of  it* 
officer,  in  pursuance  of  the  rules  of  Mich.  1  W.  IV.  thought)* 
Actual  judgment  was  not  in  court b.  And  where,  in  debt  on  a  recogni- 
sance of  bail,  the  declaration  stated  the  recognizance  to  have  to 
Ottered  into  in  an  action  of  debt  against  J.  S.  and  on  the  p- 
tttttion  of  the  record,  on  a  plea  of  ntti  del  record,  it  appeared  dm 
9m  original  action  was  on  promises,  the  court  allowed  the  declariM 
to  be  amended,  on  payment  of  costs,  but  required  a  special  applica- 
tion for  that  purpose  c. 
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CHAP.  XXXIII. 


"  Trials  by  the  Country,  at  Bar  or  Nisi  Prius  ; 
and  of  the  steps  preparatory  to '  the  latter,  and 
consequences  of  not  proceeding  to  Trial  :  and  of 
the  Trial  o/*  Issues  before  the  Sheriff,  &c. 


RIALS  by  the  country  are  either  at  bar,  or  nisi  pruts  * ;  or,  by  the  Trials  at  bar,  or 

-amendment  actb,  before  the  sheriff,  or  judge  of  a  court  of  record 

recovery  of  debt,  where  the  sum  sought  to  be  recovered,  and  in* 

sed  on  the  writ  of  summons,  does  not  exceed  twenty  pounds. 

tfhen  the  crown  is  immediately  concerned,  the  attorney-general  When  crown  b 

concerned. 

a  right  to  demand  a  trial  at  bar  c :  and  a  trial  at  bar  will  be  granted, 

the  ex  officio  application  of  the  attorney-general,  where  the  in- 

sat  of  the  king,  as  Duke  of  Lancaster,  may  come  into  question d. 

a  trial  at  bar  be  directed  by  any  of  the  courts  of  King's  Bench,  Days  tube  ap- 

nmon  Pleas,  or  Exchequer,  it  is  provided  by  the  statute  11  Geo.   at  bar . 

&  1  W.  IV.  c.  70.  §  7.  that  "  it  shall  be  competent  to  the  judges 
f  such  court,  to  appoint  such  day  or  days  for  the  trial  thereof,  as 
ley  shall  think  fit ;  and  the  time  so  appointed,  if  in  vacation,  shall, 
>r  the  purpose  of  such  trial,  be  deemed  and  taken  to  be  a  part  of 
le  preceding  term." 

n  the  Common  Pleas,  it  was  formerly  a  rule,  that  the  plaintiff's  Notice  of  trial 
>raey  must,  before  the  essoign  day  of  the  term  in  which  the  cause  0f  court. 
i  appointed  to  be  tried  at  bar,  give  notice  to  the  chief  prothonotary, 
bis  secondary,  of  the  day  of  trial,  that  the  same  might  be  put 
vn  in  the  court  book  provided  for  that  purpose ;  and  in  case  of 


As  to  trials  at  bar,  see  Tidd  Prac.  9 
747;  and  as  to  trials  at  nisi  prius,  and 
steps  preparatory  thereto,  and  conse- 

Qces  of  not  proceeding  to  trial,  &c.  see 

751,  &c. 

8A4W.  IV.  c.  42. 
F.  N.    B.  841.  A.    2  Inst.   424. 


Astrey's  case,  id.  651.  6  Mod.  123.  S.  C. 
Rex  v.  Foley,  1  Str.  52.  Rex  v.  John- 
son, id.  644.  Rex  v.  Hales,  2  Str.  816. 
1  Barnard.  K.  B.  88.  S.  C.  Rowe  v. 
Brenton,  8  Barn.  &  C.  737.  3  Man.  &  R. 
133.  S.  C. ;  and  see  Tidd  Prac.  9  Ed. 
748. 


Dnyraous,   1    Vent    74    Ld.    Bella-  d  Brown  v.  Ld.  Granville,  1  Har.  &  W. 

at'i  case,  2  Salk.  625.     Sir  Samuel      270. 


OF    TRIALS    AT    NISI    IMlfl'S. 

neglect,  the  cause  could  not  have  been  tried  that  term  without  motion, 

and  special  direction  of  the  court  » :  and,  by  a  general  rule  of  all  "V 

>•»  veil-  :  courts  b,   "  notice  of  a  trial  at  bar  shall  be  given  to  the  proper  offkvi 

Hi  ,  ip.  of  die  court,  before  giving  notice  of  trial  to  the  party." 

Tiitla  »4sl<i  Trials  at  nisi  jirius  should  regularly  be  had  in  the  county  where  ibt 

iouotr.  venue  is  laid,  and  where  the  fact  was,  or  is  supposed  to  have  been  wn> 

tmtted1,  except  in  case  of  the  king,  who  by  his  prerogative  msytrj 

faJkr«W-        his  cause  in  what  county  he  pleases'1,  or  where  the  venue  is  bid 

2£**         '       in  BerwicA-upon-7'weerf*,  &e.  or  in  a  county  where  an  imps  nisi  trbl 

cannot  be  had,  in  which  latter  cases  the  cause  is  tried  in  MitUha, 

or  in  the  next  adjoining  county  '. 

hlM),it  In  Watts,  trials  at  nm  print  were  formerly  had  in  the  next  E>i;!i4 

county :    and   Hertfordshire    was   considered   as   the   next    F,*gl*i 

laOMSfrand      county  to  South   Wales,  and  Shropshire  to  North  Wales*,     lint  wi»i 

mUaMda'  of      ^y  '^e  administration  of  justice  act*1,  it  is  enacted,   "  that  assilrtiW 

justice,  act  ••  De  held  fm  [he  trial  and  dispatch  of  all  matters,  criminal  and  «i»i 

"  within  the  county  of  Chester,  and  the  several  counties  and  -cwnrj 

in--  ;.•  »  towns  in  the  principality  of  Wales,  under  and  by  virtue  of  edoA 

*,.  "  sions  of  assize,  oyer  and  terminer,  gaol  delivery,  and  other  writiarf 

"  commissions,  to  be  issued  in  like  manner  and  form  as  hid  b-ffl 

"  usual  for  the  counties  in  England ;  and  all  laws  and  statutes  ilwi 

"  in  force  relating  to  the  execution  of  such  commissions,  when  'ascti 

"  for  counties  in  England,  shall  extend  and  be  applied  to  the  ewe* 

"  don  of  the  commissions  issued  for  the  county  of  Chester,  and  to 

"  counties  of  Wales,  under  the  authority  of  that  act.     And,  until 

"  it  shall  be  otherwise  provided  by  law,  one  of  the  two  judges  ip- 

"  pointed  to  hold  the  sessions  of  assizes,  under  bis  Majesty's  comnuS1 

"  sion,  within  the  eonnty  of  Chester,  and  principality  of  Wales,  sluH 

"  in  such  order,  and  at  such  times  as  they  shall  appoint,  proceed  to 

"  hold  such  assizes,  at  the  several  places  where  the  same  have  thereto- 

"  fore  been  moat  usually  held  within  Soul h  Wales;  arid  theothtrof 

"  such  judges  shall  proceed  to  hold  such  assizes,  at  the  several  pl»ce» 

"  where  the  same  have  theretofore  been  most  usually  held  in  AW 

»  R.  H.  9  Ann.  ng.  I.  C.  P.;  udn  Obi.  898.  S.  C. 

Tidd  Prnc  9  Ed.  760.  •  Rex  *.  Cowls,  E  But.  S&9.  t  &« 

■  B.  H.  8  W.  IV.  ng.  1. (j  60.  3  Barn.  619.  S.  C. 

&  Ad.  382.  B  Bing.  896.  ■>  Cromp.  &  J.  '  Tidd  Prac.  9  Bd.  723,  »>  5. 

186.  *  Goodrightd.  Richirdie.  Witt*' 

•  Rexv.  Harrii,SBur.  I  S3*.  M»nle'ft  S.S70  ;  oid  wee  Amb™e«.R» 

*  Weil,    on    Extents,    £16;    and   He  11  East,  370. 
AUorney-Geiiertl  c    Panoni,  8  Mewon  »  II  Geo.  IV. &  IV.  IV.cjWJ* 
&W.  BS.     5  Dow!.    Rep.    165.    IS  Leg. 


NOTICE   OF   TKIAJU 
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Vales ;  and  both  of  such  judges  shall  hold  the  assises  in  and  for  the 

Dunty  of  Chester,  in  like  manner  as  in  other  counties  in  England."  • 

n  the  Exchequer  of  Pleas,  there  was  formerly  but  one  sitting  day  Sitting  days  for 

arm  for  London,  and  one  for  Middlesex  b.    But,  by  a  general  rule  Middlesex,  in 

that  court «,  it  is  ordered  that  "  there  shall  be  too  days  appointed  £xch«luer- 

the  trials  of  causes  at  nisi  pruts  in  term  in  London,  and  the  like  in 

idksex,  to  be  named  by  the  Lord  Chief  Baron  of  that  court,  pre- 

m  to  the  commencement  of  each  term ;  and  that,  on  such  nomina- 

a,  the  said  Lord  Chief  Baron  shall  also  appoint  the  hour  at  which 

i.  court  will  sit  on  each  of  those  days."    In  pursuance  of  this  rale* 

*  days  appointed  for  sittings  in  term  in  London  are  on  the  sixth,  and 
i  day  but  two  in  the  term;  in  Middlesex,  they  are  on  the  seventh, 
iJsst  day  but  one  in  the  termd.  After  term,  it  is  a  rule  that  "  the 
|ing  day  at  nissprws,  at  the  Guildhall  in  and  for  the  city  of  London, 
Abe  the  second  day  after  every  term;  and  such  sitting  shall  be 
jonraed  until  such  day  as  the  court  shall  then  direct."  *  In  Mid- 
mx,  the  day  of  sitting  is  the  seventh  day  after  the  term  f. 

b  country  causes,  the  notice  of  trial,  in  the  King's  Bench,  must  Notice  of  trial, 
fferly  have  been  given  to  the  agent  in  towns.     In  the  Common  in  countr/1**"* 
eb%  it  might  have  been  given  either  to  the  agent  in  town,  or  to  the  causes* 
orney  in  the  country  b,  except  where  it  was  given  on  the  back  of 
tissue ;  in  which  case,  as  the  issue  must  have  been  delivered  *,  so 

*  notice  of  trial  must  of  necessity  have  been  given  to  the  agent  in 
mk:  But,  by  a  general  rule  of  all  the  courts1,  "  notice  of  trial 
ijl  be  given  in  town." 

lathe  Exchequer  of  Pleas,  all  notices  of  trial  given  by  the  attor-  In  Exchequer. 
I  or  side  clerks  of  the  office  of  pleas,  in  causes  instituted  there, 
ee  formerly  required  to  be  entered  in  the  book  of  orders  kept  in 
h  office,  and  a  written  notice  of  such  entries  left  at  the  seat  in  the 
1  office,  of  the  attorney  or  clerk  in  court  concerned  for  the  de- 
dint,  or  at  his  chambers  or  place  of  residence01:  But  now,  by  a 


Id.  $  20. 

Dax  Pr.  1  Ed.  81. 

H.M.1W,  IV.  reg.  II.  §   14.  1 

up.  &  J.  281.   1  Tyr.  Rep.  162,  3.; 

•ee  R.  E.  49  Geo.  III.  inScac.  Man. 

Append.  226.  8  Price,  607. 

Dtz  Pr.  82  i  and  tee  1  Cromp.  &  J. 

(*•> 
HE  1W.  IV.  Excheq.  1  Cromp. 

886.  1  Tyr.  Rep.  292. 

&ax  Pr.  82.  1  Cromp.  &  J.  281.  (6.) 

«e  Tidd  Prae.  9  Ed.  753. 


B  Hayes  t>.  Perkins,  3  East,  668. 

h  Tashburn  v.  Havelock,  Barnes,  306. 

1  Mountstephen  v.  Templer,  Cas.  Pr. 
C.  P.  94. 

k  Tidd  Prac  9  Ed.  97.  753,  4. 

i  R.  H.  2  W.  IV.  «g.  I.  §  57.  3  Barn. 
&  Ad,  381.  8  Bing.  296.  2  Cromp.  &  J. 
183. 

m  R.  H.  89  Geo.  III.  Excheq.  Man. 
Ex.  Append.  223,  4.  8  Price,  503;  and 
see  Tidd  Prac.  9  Ed.  754. 


nsfe  of  that  court*,  att  nestismswi^isia^W  taajt 

attmniea  in  the  cause.  . ...T  ^  rM  iuJi 


■an 


FortHtfcip  £y  another  nik  of  the  Esx^uex  of  1^ 

KWhwT  "^    ■*"■■  of  trial,  in  cansea<on  the  ptea  tidw <qf  ifrfc^offrt,  fet, (fr  i  jftjgj 

after  km  in  Zaiidbi^a^Jbfisiafea^  tba-MMllsii 

defcndanta  reside  at  a  Iftti  jUitanir  fiw^  ^^^^^^fT^i/jfiHhi 

muter  than /or*«/  ioik*9.b*tyn*mgkt*jiw 
by  the  Lord  Chief  Baroiit  for  the  ►trial  of,  the,  ssfl^ffipsjfJiK 
caao4he  defendant  or  defendants  rosl^/bityjnplea  oft  upitsjiih! 
fbeaib-^heai  aneh  notioea  o£  trial  shall,  boiflrottii 
such,  <  day  appointed  bylho^Le^  jGhief/ftg^  f#fpfpff^aaW; 
For  adjourn,      being  considered  mclumei  .and.tha  otber>ga>afiT»j»f  >7,  n^Wa 
j^stf?  ever,  waa  altered,  aa  to  notice*  of  tooa!,  fba  tterjKJjaisxBjBMBj 

£dpbtt>,  by  a  aubaaqnent  nda  V/by  which  4t-ia  fifjawrfL 
every ; notice  of.  txiai  thereafter  «tobf  given  tfte,tbe*sittiBjp 
laxn,  to  Ate  Adda*  <* 

whether  the  aanae  ia  intended  4*  ta,Aried<0n  tha  firatnian 
sjaga*  or  a*.  4ha  >  adjcHirnment  day^eodsthatjn.  «r*?y  fftss> 
each  notice  shall  *Qt^tb§b,ifa.mmMt*b*  £rie4.#fc 
One**  day»  it  shall  he  jsnfftoU'sa  ^^groiitpchinoHcn,^ 
ftbeJtVst  day  of  the  dttinga,after  tffin,  if  f^4«fcndant 
reside  above  /erlji  .miles  fat*  thttatt  aty  of  iaoahna  <#n4}£r 
before  the  said  first  dayr  if  the  defendant  or  defendants  reside  fMfr 
that  distance."  ■,.£ 

Term's  notice,         Upon  an  old  issue,  or,  in  other  words,  when  there  have  been  a*  J* 
when  necessary,    cee(jingg  for  four  terms  exclusive,  or  as  it  seems,  in  the  ft£ 

and  when  not.  ...  *m 

Bench,  for  a  year  after  issue  joined,  a  term's  notice  of  the  plaiasT1 
intention  to  proceed  is  requisite;  which  notice  must  formerly  1** 
been  given  before  the  essoign  day  of  the  ffiK  or  other  subtejs* 
term  d.  But,  by  a  general  rule  of  all  the  courts  e,  "  where  a  tenn'i  s* 
"  tice  of  trial  is  required,  such  notice  may  be  given  at  any  time  *ef* 
"  the  first  day  of  term."  A  term's  notice,  however,  ia  not  neoetafy 
Short  notice  of  before  motion,  for  costs  of  the  day  f.  Short  notice  of  trial,  ia  ew**T 
muLs?  countTy    causes,  must  formerly  have  been  given,  in  the  King's  Bench,  fornix 

at  least  before  the  commission  day,  one  exclusive  and  the  other  i 


•  R.  M.    1   W.  IV.  reg.  1L  5  7.  1  d  Tidd  Pmc.  0  Ed  756. 

Cromp.  &  J.  277.  1  Tyr.  Rep.  159.  €  R.  H.  2  W.  IV.  reg.  I, J  51  3** 

*►  R.  £.56  Geo.  III.  in  Scac.  Man.  &  Ad.  881.  8  Bing.  295.  2Croos>ft^ 

Ex.  Append.  227.   4  Price,  4. ;  and  see  182. 

Tidd  Prac.  9  Ed,  755.  f  French  *  Burton,  2  On**  * i' 

c  R.  H.  1  W.  IV.  I  Cromp.  &  J.  886.  684. 
1  Tyr.  Rep.  292. 


COUNTERMAND  OP  NOTICE  OP  TRIAL,  &C.  4af I 

he  • :  In  the  Common  Pleas,  two  days'  notice  seems  to  have  been  sunV 

ient* :  But,  by  a  general  rule  of  all  the  courts  e, "  the  expression '  short 

ledce  of  trial*  shall,  in  country  causes,  be  taken  to  mean /our  days." 

)fc* '.this  role  it  has  been  holden,  that  short  notice  of  trial,  in  country 

tates;  "means  in  all  casts  four  days  peremptorily  d :  and  if,  from  the 

IhteVof  the  pleadings,  the  parties  cannot  get  to  trial  without  less 

Iftslbebemg  sufficient,  they  ought  to  make  that  the  terms  of  the  order4. 

11  lite  countermand  of  notice  of  trial  might  formerly  have  been  Countermand 

0tai  either  to  the  attorney  in  the  country,  or  to  the  agent  in  town9 :  wt^e  rivenl    ' 

ffesoVvccordingly,  by  a  general  rule  of  all  the  courts  f,  "  countermand 

H^MPtiee  of  trial  may  be  given  either  in  town  or  country,  unless 

ffterwise  ordered  by  the  court  or  a  judge."     And,  in  a  country 

Ibtise*  countermand  of  notice  of  trial  may  be  given  by  the  country 

fetfbukj,  although  the  agent  in  town  is  the  attorney  on  the  record  *. 

the  statute  14  Geo.  II.  c.  17.  §  5,  the  countermand  of  notice  of  When  given. 
at  the  assizes,  or  in  a  town  cause  where  the  defendant  lfres  above 
from  London,  must  be  given  six  days  at  leaBt  before  the 
trial :  In  other  cases,  two  days'  notice  of  countermand  is  still 
it,  the  day  of  countermand  being  one,  exclusive  of  the  commission 
r  ,/of  day  of  sittings11:  And  accordingly,  by  a  general  rule  of  all 
pbleBferts ',  "  in  country  causes,  or  where  the  defendant  resides  more 
■k  forty  miles  from  town,  a  countermand  of  notice  of  trial  shall  be 
Pften  mm  days  before  the  time  mentioned  in  the  notice  for  trial,  unless 
•tot  notice  of  trial  has  been  given : "  and,  by  another  rulek,  "  in  town 
"Vises,  where  the  defendant  lives  within  forty  miles  of  town,  two  days' 
^MUb  of  countermand  shall  bMHeemed  sufficient." 

K"lf  the  plaintiff  give  notice  df  trial,  and  do  not  proceed  accordingly,  New  notice  of 
•weaanot  in  general  take  the  cause  down  to  trial  again,  without  new        ' w  *" 

Nc>:i: 
*  ■  R.  E.  SO  Geo.  IIL  K.  B.  3  DurnC,      48,  9.     Goodnight  <L  Hawkey  v.  Hoblyn, 

Mt  660.  id.  1 20.  Pr.  Reg.  893.  Barnes,  296.  S.  C. 

*^  Hood  9.  Darby,  Pr.  Reg.  390.  But.  Tashburn  ».  Havelock,  id.  506 ;  and  see 

*%»  9.  Johnson,   Barnes,  801 ;    and    see  Tidd  Prac.  9  Ed.  97.  757. 
|*U  Prmc.  9  Ed.  472.  756,  7.  <  R.H.2  W.  IV.rtg.  I.$57.  SBarn. 

t<>  'R.H.8W.  IV.  reg.  I.  §  58.  S  Barn.  &  Ad.  381.  8  Bing.  298.  2  Cromp.  &  J. 

4{  Ad.  381.  8  Bing.  296.  2  Cromp.  &  J.  583. 

fci.  «  Cheslyn  v.  Pearce,  1  Meeson  &  W.  56. 

*  Lawson  v.  Robinson,  1  Cromp.  &  M.  1  Tyr.  &  G.  238.  1  Gale,  423.  4  Dowl. 
4*9.  3  Tyr.  Rep.  490.  2  DowL  Rep.  69.  Rep.  693.  S.  C 

^  C ;  and  see  further  as  to  short  notice  of  b  Tidd  Prac.  9  Ed.  757. 

total  m  country  causes,  Pounds  v.  Penfold,  '  R.  H.  2  W.  IV.  reg.  I.  §  61.  3  Barn. 

6  Ner.  &   M.  186.     1  Har.  &  W.  323.  &  Ad.  382.  8  Bing.  297.  2  Cromp.  &  J. 

^  C.  185. 

•  Mendapace  v.   Humphreys,    2   Str.  k  Id.  §  62.    3  Barn.  &  Ad.  382.    8 
,073.     Gerry  t>.  Shilston,  Cas.  Pr.  C.  P.  Bing.  297.  2  Cromp.  &  J.  185. 


m 

i  mjfaijjiiil      notice*,  lo  be  given  as  before,  unless  by  consent,  or  rule  of  conn'. 

■**■  **  But  if  notice  of  trial  be  given  for  a  day  certain  in  London  or  Mi-UUrfi. 

■,.•■  .1..1  ■_■■  and  the  plaintifT  be  not   ready  to  proceed,  the  cause  may  be  tried  »t 

the  next  sitting ',  upon  giving  two  days'  previous  notice,  one  inclusive 

NotineoftiU      and   the  other   exclusive;  which  is   called  a  notice  of  trial   by  riwfi. 

by^         aum,     nuanee  a      This  notjce  must  De  gjven  the  same  length  of  time  before 
the  notice  of  trial  expires,  as  in  the  case  of  a  notice  of  countermand': 
'  .l„  .  ■  and  if  Sunday  intervene,  there  must  be  two  clear  days'  notice,  exclu- 

sive of  that  day  f:  but  a  continuance  of  notice  of  trial  on  Friday  fa 
Monday,  is  sufficients.     A  notice  of  trial  in  due  time,  according  H 
the  practice  of  the  court,  is  regular,  although  a  previous  notice  ha 
.,{'■  "  \  been  given  which  is  void,  and  has  not  been  countermanded  h. 

IWAypvaiM.       Before  the  defendant  could  have  had  a  trial  by  proeito,  the  MRt 
must  formerly  have  been  entered  of  record;  and  therefore,  links*  thi 
...  were  done,  the  practice  was  for  the  defendant  to  obtain  a  rule  fronts 

master,  which  was  entered  with  the  clerk  of  the  rules  in  the  Kill' 
Bench,  or  a  side-bar  or  treasury  rule  from  the  secondaries  in  tbr 
Common  Pleas,  for  the  plaintifT  to  enter  the  issue;  and  if  it  were  «* 
entered,  he  might  have  signed  a  nonpros1:  But,  by  a  general  mite 
all  the  courts  k,  "  no  entry  of  the  issue  shall  be  deemed  necessity  <" 
entitle  a  defendant  to  take  the  cause  down  to  trial  by  proem* 
Formerly,  if  the  plaintiff'  had  been  guilty  of  laches,  the  defrnJwi 
in  the  King's  Bench,  might  have  procured  a  rule  from  the  master  fa 
a  trial  by  proviso';  which  must  have  been  entered  with  the  clerk*" 
the  rules,  and  might  have  been  had  after  giving  notice  of  trill" : 
But  a  rule  for  this  purpose  was  not  necessary  in  the  Common  Plw»': 


"  Append,  (o  Tidd  Prac.  9  Ed.  Chap. 
XXXIII.  {8 ;  and  see  Spriggs  ft  Ruther- 
ford, 8  Do»L  Rep.  *89.  6  Leg.  Ota.  SB, 
9.S.C. 

*  It.  M.  1 65*.  1 1 B.  K.  B.  R.  M.  165*. 
§  81.  C.  P.  Append,  to  Tidd  Prac.  9  Ed. 
Chip.  XXXIII.  §  18. 

*  B,  M.  4  Ann.  (c.)  K.  B.  R.  M. 
185*.  §81.  SmllhB.  HofT,  Eamcs,301. 
C.  P. 

1  Append.  In  Tidd  Prac.  9  Ed.  Chip. 
XXXIII.  §9;  and  see  Tidd  Prac.  9  Ed. 
767,  B. 

*  Forbu  v.    Craw,    1    Meoon  ft  W. 


8    Do*L  Bep  * 


>.lHf 


.  Rep. 


'  Grajean   v.    Manning.  S  Tyr 
785.  B  Cramp.  &  J.  635.  S.  C. ;  and  tee 
3  Tyr.  Rep.  BSD.  (6.)  W.rdle  ft  Ackland, 


3  Tyr.    Rep. 

s.  c. 

*  Stewart  B-  Abraham,  8 


"  PeUr.Tyne,5DC~LRep.!«;*' 
see  Ranger  ft  B%h,  id.  835. 

1  8  Lil.  P.  R.  8*.  87.  HIS.  61i,«l!' 
Anon.  3  Salk.  368,  3.  R  M.  »  A» 
(ft).  K.  B.  Digg*  ft  Price.  Bum,  «* 
C  P. ;  and  see  Tidd  Prac.  9  Ed.  76ft  f '■ 

*  R.H.JW.  IV.  Kg.I.§70.  3B* 
&  Ad.  38*.  B  Bing.  898.  8  Crwup.  *  » 
187. 

1  Dodwn  v.  Taylor,  8  Sir.  106*. 

m  King  v.  Pippet,  1  Dumf.A  E.«& 

■  Irop.C.  P.  b'Ed.  333.  (a);  •oi" 
Tidd  Prac.  9  Ed.  483.  761. 


rUDGMENT   AS   IN   CASE   OF   NONSUIT,   &C.  463 

,  by  a  general  rule  of  all  the  courts  *,  "  no  rule  for  a  trial  by.  Rule  for,  un- 
lall  be  necessary,"  necessary. 

Common  Pleas,  if  no  notice  of  trial  had  been:  given,  the  de-  When  such  trial 
ould  not  formerly  have  tried  the  cause  by  proviso  the  same 
London  or  Middlesex ;  but  afterwards  he  might  have  taken  it 
to,  according  to  law  b :  and  where  notice  of  trial  had  been 

was  not  necessary  that  a  whole  term  should  intervene, 
ie  cause  was  tried  by  proviso ;  but  it  might  have  been   so 
lie  next  term  after  notice  of  trial  ° :  And  now,  by  a  general 
11  the  courts  d,  "  no  trial  by  proviso  shall  be  allowed,  in  the 
n  in  which  the  default  of  the  plaintiff  has  been  made." 
Durse  and  practice  of  the  court  referred  to  by  the  statute  Entry  of  issue 
II.  c  17,  is  that  which  before  regulated  the  trial  by  provUo ;  ^^f 
ie  defendant  could  not  have  had  such  trial,  until  after  the  case  of  nonsuit. 
\  entered  of  record  e,  and  the  plaintiff  had  been  guilty  of 
to  neither  till  then  was  he  entitled  to  judgment  as. in  case  of 

But,  by  a  general  rule  of  all  the  courts  £,  "  no  entry  of  the 
ill  be  deemed  necessary,  to  entitle  a  defendant  to  move  for 
t  as  in  case  of  a  nonsuit."  This  rule  has  not,  it  seems,  made 
ation  in  the  time  for  moving  for  judgment  as  in  case  of  a 

but  the  time  remains  exactly  as  it  was  before  h ;  the  only 

the  rule  being  to  save  the  necessity  of  entering  the  issue  b. 
ere  the  defendant  had  unnecessarily  misled  the  plaintiff  to 
\  issue,  it  was  holden  that  this  would  not  prevent  his  after- 
oving  for  judgment  as  in  case  of  a  nonsuit '. 

;  King's  Bench  k,  and  Exchequer1,  the  defendant  might  for-  Motion  for  costs - 
ive  moved  the  court  for  costs  for  not  proceeding  to  trial,  and  ?*  ^traTand 

.  2  W.  IV.  reg.  1.    §  71.  S  h  Williams  v.  Edwards,  3  Dowl.  Rep. 

d.  984. 8  Bing.  298.  2  Cromp.       183,  4.    1  Cromp.  M.  &  R.  588.  5  Tyr. 

Rep.  177.  &  Cper  Parke,  B. 
.  1654.  §  21.  C.  P.  *  Sarjeani    (or  Sargeaot)  v.  Jones,  2 

ins  p.  Jones,  Barnes,  295.  Cas.       Dowl.  Rep.  420.  7  Leg.  Ob*.  258.  S.  C 
101.  Pr.  Reg.  897.  S.  C. ;  and      per  LUUedale,  J. 

Vwc.9  Ed.  76 J.  k  Triands  v.  Goldsmith,  1  Bos.  &  P. 

.  2   W.  IV.  reg.  I.    §  71.  3       89.  (a.);  and  see  Morgan  v.  Bidgood,  1 
d.  884.  8  Bing.  298.  2  Cromp.       Price,  61,  2.     Mimham  (or  Li  ogham)  v. 

Langhorn,  7  Taunt  476.  1  Moore,  251. 
462.  S.  C. 

i  v.  Price,   Barnes,  318;   and  l  Law  p.  Travis,  Wightw.  65.  Morgan 

>vc.  9  Ed.  764.  t;.  Bidgood,  1  Price,  61.  Fisher  v.  Hodgkra- 

[.  2  W.   IV.  reg.  I.   §  70.  3       son,  2  Price,  90.    Hockin  v.  Reid,  (or 
id.  884.  8  Bing.  298.  2  Cromp.       Dockett  v.  Reed,)  1  Cromp.  &  J.  466.   1 

Tyr.  Rep.  886.  S.  C. 


By  rule  of 
«W.IV. 


OF   COSTS,    FOR    NOT    PROCEEDING    TO    TRIAL,   &c. 


m  in  afterwards  for  judgment  as  in  case  of  a  nonsuit ;  and  it  was  a  rule  of 
the  King's  Bench,  not  to  give  costs,  unless  a  separate  motion  w* 
made  for  tbem:  but  he  could  not  have  moved  for  judgment  as  incut 
of  a  nonsuit,  and  coats  for  not  proceeding  to  trial,  at  the  same  time*: 
nor,  after  moving  for  the  former,  was  he  in  general  allowed  to  »pplj 
for  the  latter  b.  In  the  Common  Pitas,  a  defendant,  who  moved  fcr 
costs  for  not  proceeding  to  trial,  could  not  have  judgment  suidok 
of  a  nonsuit,  for  the  tame  default,  either  in  the  same  or  a  subsequent 
term"  ;  though  it  seems  lie  might  have  had  such  judgment,  after  lit 
issue  was  entered,  for  a  subsequent  default  ■*  :  and,  after  moving  6r 
judgment  as  in  case  of  a  nonsuit,  he  was  not  allowed  to  move  for 
costs  for  not  proceeding  to  trial ".  The  defendant  therefore,  in  ihii 
court,  must  have  made  his  election,  either  to  move  for  costs  for  m 
proceeding  to  trial,  or  for  judgment  as  in  case  of  a 
practice,  it  was  usual  for  him  to  move  for  the  latter 
the  court,  on  shewing  cause,  granted  further  time  t 
was  generally  on  the  condition  of  his  paying  costs  for 

Hil.  trial '.  And  now,  by  a  general  rule  of  all  the  courts  «,  "  no  motion  f« 
judgment  as  in  case  of  a  nonsuit  shall  be  allowed,  after  a  motion  for 
costs  for  not  proceeding  to  trial,  for  the  samt  default ;  but  audi  tab 
may  be  moved  for  separately,  (i.  e.)  without  moving  at  all  for  juJ(- 
ment  as  in  case  of  a  nonsuit,  or  after  such  motion  is  disposed  of:  « 
the  court,  on  discharging  a  rule  for  judgment  as  in  case  of  a  nomttl 
may  order  the  plaintiff  to  pay  the  costs  for  not  proceeding  to  frith 
but  the  payment  of  such  costs  shall  not  be  made  a  condition  of  di*" 
charging  the  rule."  Under  the  above  rule,  it  was  deemed  irrrgoltf 
to  move  for  judgment  as  in  case  of  nonsuit,  after  a  motion  for  coW 
of  the  day  for  not  proceeding  to  trial,  for  the  same  default,  though 
the  motion  for  such  costs  was  made  before  the  rule  came  into  opera- 
tion ".  But  if,  after  a  motion  for  the  costs  of  the  day,  for  not  pro- 
ceeding to  trial,  the  plaintiff  suffers  another  term  to  elapse,  withwi 
giving  notice  of  trial,  that  has  been  considered  as  a  new  default. 
which  entitles  a  defendant  to  move  in  the  next  term,  for  judgment  » 


;  upon  which,  if 
•  the  plaintiff,  i' 
lot  proceeding n> 


"  Earl  of  Leicester  B.  Wooden,  M.  21 
Geo.  II.  K.  B. 

"  Hullock  on  Costs,  8  Ed.  406. 

c  Ogle*.  Moflii,  Barnw,  316.  Clarke 
v.  Simpson,  4  Taunt.  591. 

i  Clarke  v.  Simpson,  4  Taunt.  591. 

•  Id.i&id.  Miruham  (or  Lingham)  ft 
Langhorn,  7  Taunt.  476.  I  Moore,  £51. 
S.C. 


harpe,  2  H.  Blue.  £80. 


JollHfeir.  Morris,  1  Boa.  &  P.  3*.  CWr 
v.  Simpson,  4  Taunt.  Mi.  (a.) ;  tti  « 
Tidd  Prat.  9  Ed.  759,  76B. 

*  H.  H.  e  W.  IV  rtg.  L  5  69.  S  But 
&  Ad.  393,  4.  6  Bing.  BUS,  S  Cramp  > 
J.  187. 

•  Omardoo  v.  Snelting,  1  Do«i  B* 
S7S.  4  Leg.  Obt.  413.  S.  C/w  Urn*". 
J. ;  and  see  Filgrarc  t.  Jualin.  I  HV-  * 
W.  388. 


- 


OP   TRIALS   BEFORE   SHERIFF,   &C.  M& 

f  a  nonsuit  *.     So,  in  a  country  cause,  where  the  plaintiff 
fault  in  not  proceeding  to  trial  at  the  assizes  pursuant  to  his 
d  the  defendant,  in  the  next  term,  without  moving  for  judg- 
n  case  of  a  nonsuit,  merely  applies  for  costs  for  not  proceed- 
il,  and  the  plaintiff  again  makes  default,  by  not  giving  notice 
>r  the  next  assizes,  the  defendant  has  been  holden  to  be  end- 
ive for  such  judgment b.     This  rule,  however,  does  not  enable 
,  where  a  rule  for  judgment  as  in  case  of  a  nonsuit  for  not 
ig  to  trial  is  made  absolute,  to  grant  the  defendant  the  costs 
ly,  on  disposing  of  that  motion e.    In  the  Exchequer,  on  a 
r  costs  for  not  proceeding  to  trial,  the  plaintiff  is  not  excused 
»r  to  refer  the  cause,  made  after  the  commission  day  d. 
uper  give  notice  of  trial,  and  do  not  proceed,  or  be  otherwise  Pauper  may  be 
improper  conduct,  the  court,  we  have  seen  •,  will  order  him  called  "J**?  to 
taupered,  and  until  this  were  done,  they  would  not  formerly  not  proceeding 
e  any  rule  about  costs :  But,  by  a  general  rule  of  all  the  courts  f,  n°  t  dispaupered. 
a  pauper  omits  to  proceed  to  trial  pursuant  to  notice  or  an 
ing,  he  may  be  called  upon  by  a  rule  to  shew  cause,  why 
I  not  pay  costs,  though  he  has  not  been  dispaupered." 


asly  to  the  law  amendment  acts,  trials  by  the  country  were  at  Trial  of  issues 

brfore  sheriff 

«  prim  only :  But  now,  by  the  above  act  h,  it  is  enacted,  that  £c.  by  law 

iction  depending  in  any  of  the  superior  courts  of  common  law  amendment  act. 

minster,  for  any  debt  or  demand  in  which  the  sum  sought  to 

vexed,  and  indorsed  on  the  writ  of  summons,  shall  not  exceed 

pounds,  it  shall  be  lawful  for  the  court  in  which  such  suit  shall 

mding,  or  any  judge  of  any  of  the  said  courts,  if  such  court 

e  shall  be  satisfied  that  the  trial  will  not  involve  any  difficult 

n  of  fact  or  law,  and  such  court  or  judge  shall  think  fit  so  to 

nrder  and  direct  that  the  issue  or  issues  joined  shall  be  tried 

the  sheriff  of  the  county  where  the  action  is  brought,  or  any 

>f  any  court  of  record  for  the  recovery  of  debt  in  such 

;  and  for  that  purpose  a  writ  shall  issue,  directed  to  such  sheriff1, 

u  Edwards,  2  DowL  Rep.  58.  '  Ante,  241. 

j.  Gardner,  1  Dowl.  Rep.  380.  '  R.  H. 2  W. IV. reg.L§\  10. 8 Barn. 

Richards,  4  Leg.  Obs.  288.  &  Ad.  890.  8  Fing.  805.  2  Cramp.  &  J. 

Taunton,  J. ;  but  see  Moseley  199. 

Dowl.  Rep.  66.  temb.  contra.  s  8&4W.  IV.  c.  42. 

ft  v.  Smith,  1  Dowl.  Rep.  421.  b  §  17. 

.867.  S.  C.  per  Taunton,  J.  '  The  words  "  or  judge**  feem  to  have 

«.  Shuckburgb,  2  Dowl.  Rep.  been  here  accidentally  omitted,  4  Moore  & 

;.  Obs.  28.  S.  C.  Excheq.  S.  172,  8.  per  Tindal,  Ch.  J. 

H   H 
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Comtraedoo  of 
sot,  and  deoV 


41  AnsMfwtMlitig  Kim  tn  try  mrh  i—ti^nr  iiiti^  hy  *  jtwy  to  K>  sUfpw^fMJ 

"  by  him,  and  to  return  such  writ,  with  the  finding  of  the  jury  them 
"indorsed,  at  a  day  certain,  in  term  or  in  vacation,  to-be  named  it 
"  such  writ;  and  thereupon  auch  sheriff  or  judge  shall  swmaoat 
44  jury,  and  shall  proceed  to  try  such  issue  or  issues.'*    And  therein 
similar  rlmiir  in  the  late  net,  for  improTing  thr  prsrtirr  and  piper  nilafi 
in  the  court  of  Common  Pleas  of  the  county  palatine  of  Znaeasfcr*. 
The  provisions  of  the  law  amendment  act,  respecting  the  taslrf 
issues  before  the  sheriff  &c  are  confined  to  actiona  for  the  raw- 
very  of  debts  or  demands,  in  which  the  sum  sought  to  be  tewftnd, 
and  indorsed  on  the  writ  of  ntmmnm$9  does  not  exceed  20L    It  As* 
fore  applies  only  to  actions  for  debts  and  pecuniary  demsndi,  Jsr 
sums  not  exceeding  that  amount,  and  not  to  actiona  ottortK   Aastt 
was  determined  in  one  cases  that  the  court  or  a  judge  has  no 
to  reduce  the  amount  indorsed  upon  a  writ  of  mwwaa*yoo  m 
the  cause  triable  by  the  sheriff.    But  it  waa  - An — nrda  tflMwt  ♦* 
where  a  cause  is  proper  to  be  tried  by  the  sheriff,  under  tfewdLtf 
trial  act,  but  by  mistake  a  larger  sum  ia  indorsed  on  the  wriftAiafc 
plaintiff  claims,  and  than  is  allowed  by  the  act,  the  conn  will  tl* 
the  writ  to  be  amended  d.    And  it  seems  that  the  court  will  astat 
aside  a  trial  before  the  sheriff  on  the  ground  that  the  casewafjat- 
within  the  statute,  at  the  instance  of  the  party  who  obtained  thesw* 
for  the  writ  of  trial  *.     The  application  for  a  writ  of  trial  any** 
made  either  to  a  judge  at  chambers,  or  to  the  court :  and  it  seems  A** 
when  an  application  has  been  made  to  a  judge  at  chambers,  who  b** 
refused  to  make  the  order,  the  court  will  not  entertain  the  applicst*00* 
although  the  party  might,  under  the  act,  have  come  before  the  cO1**1 
in  the  first  instance  r. 

In  pursuance  of  the  above  act,  if  the  court  in  which  the  suit  is  &* 
for  trial  of  issues,  pending,  or  any  judge  of  a  superior  court,  is  satisfied  upon  hear**1* 
taioed.  counsel,  or  the  attornies  or  agents  for  both  parties,  that  the  Burnsou*?**1 

to  be  recovered  does  not  exceed  twenty  pounds,  and  that  the  trial  w**1^ 
not  involve  any  difficult  question  of  fact  or  law,  they  will  makes  r**** 


Rule  or  order 


■  4  &  6  W.  IV.  c.  62.  §  20. 

b  Watson  v.  Abbot,  2  Cromp.  &  M. 
160.  4  Tyr.  Rep.  64.  2  DowL  Rep.  215. 
S.  C. ;  but  see  Price  r.  Morgan,  2 
Meeson  &  W.  53. 

c  Trotter  v.  Bass,  1  Scott,  403.  1  Bing. 
N.  R.  516.  S  DowL  Rep.  407. 1  Hodges, 
23.  9  Leg.  Obs.  414.  S.  C. ;  and  see 
Edge  v.  Shaw,  4  Dowl.   Rep.   189.    2 


Cromp.  M.  &  R.  416.  &  C. 

4  Edge  v.  Shaw,  4  DowL  Rep.  W*  l 
Cromp.  M.  &  R.  415.  S.  C.    Fw*** 
v.  Round,  4  Dowl.  Rep.  669.  1  H*r.* 
W.  667.  11  Leg.  Obs.  38*  4.  &  C^ 
PaJtettm,  J. 
•  Price*  Morgan? Mc<soi*W.tt 
'  Daries  v.  Lloyd,  1  Tyr.&&* ' 
DowL  Rep.  478.  S.  C. 
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ir  order  for  trial  of  the  issue  or  issues  joined  therein,  before  the  she- 
iff  of  the  county  where  the  action  is  brought,  or  any  judge  of  a  court 
>f  record  for  the  recovery  of  debt  in  such  county ;  and  that  a  writ 
ssue,  directed  to  such  sheriff  or  judge,  for  trial  thereof  accordingly. 
in  affidavit  is  sometimes  required  by  the  court  or  a  judge,  in  sup- 
wit  of  the  application  for  a  rule  or  order  for  a  writ  of  trial  * ;  but  it 
s  commonly  granted,  without  an  affidavit,  by  summons  and  order  b  at 
t  judge's  chambers.  The  writ  of  trial  is  directed  to  the  judge  of  the  Direction  and 
»urt  of  record  in  those  places  in  which  there  is  a  court  of  record,  tJ££ 
md  to  the  sheriff  where  there  is  no  such  court c :  And  where  a  writ 
of  trial  was  directed  to  the  mayor  of  Colchester,  and  the  cause  was 
tried  by  his  deputy,  the  court  refused  to  set  aside  the  proceedings,  on 
a  suggestion  that  the  cause  ought  to  have  been  tried  by  the  mayor 
fcmself ;  it  not  appearing  that  the  officer  had  no  authority  to  appoint 
i  deputy c.  This  writ  begins  by  stating  that  the  plaintiff  had  im- 
pleaded the  defendant,  in  the  court  from  which  it  issued,  in  an  action 
on  promises,  (or  of  debt,  &c.  as  the  case  may  be;)  and  after  setting 
farth  the  declaration,  plea,  and  issue  or  issues  joined,  and  that  the 
■ttto  sought  to  be  recovered,  and  indorsed  on  the  writ  of  summons, 
does  not  exceed  20/.  and  that  it  is  fitting  that  the  issue  or  issues 
Aoold  be  tried  before  the  sheriff  or  judge  to  whom  it  is  directed, 
commands  the  said  sheriff  or  judge,  that  he  summon  twelve  free  and 
**ftl  men,  duly  qualified  according  to  law,  who  are  in  no  wise  akin 
to  the  plaintiff  or  to  the  defendant,  who  shall  be  sworn  truly  to  try 
Ac  issue  or  issues  joined  between  the  parties,  and  that  he  proceed  to 
try  such  issue  or  issues  accordingly  ;  and  when  the  same  shall  have 
ooen  tried  in  manner  aforesaid,  that  he  make  known  to  the  court  what 
•hall  have  been  done  by  virtue  of  the  writ,  with  the  finding  of  the 
pry  thereon  indorsed,  on  the  return  day  d. 

He  writ  of  trial  is  engrossed  on  parchment ;  and,  by  a  general  rule  Sealing  and 
*tfaD  the  courts0,  "shall  be  sealed  only,  and  not  signed."   This  writ  is  pTw^ings**11 
*Wed  in  like  manner  as  the  writ  of  inquiry  in  ordinary  cases  f ;  and  hereon. 
*hould  be  delivered  to  the  sheriff,  two  clear  days  at  least  before  the 
*tte  appointed  for  its  execution,  folded  up,  and  indorsed  with  a  state- 
ment of  the  court  in  which  the  action  is  brought,  the  names  of  the 

1  For  the  form  of  this  affidavit,  when      R.  PL  H.  4  W.  IV.  Sched.  No.  5.  Append. 
r,  tee  Append,  to  Tidd  Sup.  1833,      Posi,  §  5. ;  and  see  Append,  to  Tldd  Sup, 


wSO?/  1833,  p.  308. 

» /d907.  b.  e  R.Pr.H.  4W.  IV.reg.  19.  5  Barn. 

•  Clark  v-  Marner,  4  Moore  &  S.  171.       &  Ad.  Append,  xvii.  10  Bing.  456.  2 
!  DowL  Rep.  774.  S.  C.  Crorap.  &  M.  6. 

4  Tot  the  form  of  the  writ  of  trial,  see  r  Jnte,  297. 
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of  a  nonsuit,  in  a  town  cause,  the  next  term  after  issue  joined  * ;  or, 
in  a  country  cause,  the  next  term  after  the  first  assises  b.    But  the 
motion  can  in  no  case  be  made  the  same  term  in  which  issue  is 
joined  c :   and  unless  notice  of  trial  has  been  given,  it  cannot  be 
made  in  a  town  cause,  until  the  second  term  after  issue  joined d, 
nor,  in  a  country  cause,  till  the  next  term  after  the  second  assizes  '. 
Where  issue  was  joined  on  the  22d  July,  and  the  defendant  took  out 
a  summons,  calling  on  plaintiff  to  try  before  the  sheriff  in  a  fortnight, 
sod  a  judge  granted   an   order  accordingly,  the  court  held  first, 
that  the  judge  had  no  power  to  make  such  an  order ;  secondly,  that 
a  motion  for  judgment  as  in  case  of  a  nonsuit  in  Michaelmas  term, 
premature ;  and  lastly,  that  that  motion  having  been  made  on  the 
of  a  judge's  order,  which  was  overturned  by  the  decision  of  the 
towt,  the  rule  for  judgment  as  in  case  of  a  nonsuit  should  be  dis- 
charged, without  costs  f.     And  where  a  peremptory  undertaking  is 
given,  on  discharging  a  rule  for  judgment  as  in  case  of  a  nonsuit,  the 
coort  will  require  the  plaintiff  to  proceed  to  trial  in  a  reasonable  time, 
to  be  regulated  by  the  practice  of  the  sheriff's  court*.     It  seems  Putting  off  triaL 
tost  die  under-sheriff,  under  the  writ  of  trial  act,  has  no  power  to 
postpone  the  trial  of  a  cause ;  but  the  application  must  be  made  to  a 
judge h :  and  where  it  was  made  to  the  under-sheriff,  after  the  jury 
*ere  sworn,  on  the  ground  of  the  absence  of  a  material  witness,  and 
fltfaed,  the  court  would  only  grant  a  new  trial  on  payment  of  costs  h. 
If  t  new  trial  from  the  sheriff's  court  has  been  granted,  at  the  in-  Trial  by  profa. 
•tince  of  the  plaintiff,  who  afterwards  neglects  to  retry  the  cause, 
the  defendant  must  take  down  the  record  by  proviso1. 


*  Wall*  (or  Halls)  v.  Redmayne,  2 
DowL  Rep.  508.  8  Leg.  Obs.  881.  S.  C. 
jMr  Tattnton*  J.  Mullins  v.  Bishop,  2 
Xkml  Rep.  657.  8  Leg.  Obs.  488.  S.  C. 
Haddeky  (or  Madely)  v.  Batty,  8  DowL 
Bep.  805.  9  Leg.  Obs.  110.  S.  C. 

b  Honrood  v.  Roberts,  8  DowL  Rep. 
884.  9  Leg.  Obs.  80.  S.  C  Banks  v. 
Wright,  8  DowL  Rep.  14.  0  Leg.  Obs. 
806.  a  C  Ward  v.  Krank,  8  Leg.  Obs. 
851.  per  PatUson,  J. 

"  Begbie  «.  Grenrille,  2  DowL  Rep. 
238.  j*r  £qyby,  B. 

4  Honrood  cu  Roberts,  2  DowL  Rep. 
584. 

*  Battcrworth  t>.  Cnbtree,  3  DowL  Rep. 
184.  1  Cramp.  M.   &  R.  519.   6  Tyr. 


Rep.  149.  S.  C.  per  Parke,  B.  Harle  v. 
Wilson,  1  Gale,  139.  3  DowL  Rep.  658. 
10  Leg.  Obs.  222.  S.  C. 

f  Wright  v.  Skinner,  1  Tyr.  &  G.  69. 
2  Cromp.  M.  &  R.  746.  4  DowL  Rep. 
727.  12  Leg.  Obs.  157.  S.  C. 

B  Mullins  v.  Bishop,  2  DowL  Rep. 
557.  8  Leg.  Obs.  428.  S.  CpcrPaUemn, 
J.  Banks  o.  Wright,  8  DowL  Rep.  14.  9 
Leg.  Obs.  206.  S.  C.  per  LUUedale,  J. ; 
and  set  Williams  v.  Edwards,  3  DowL 
Rep.  660.  10  Leg.  Obs.  222.  S.  C. 

h  Packham  v.  Newman,  8  DowL  Rep. 
165.  5  Tyr.  Rep.  215.  1  Cromp.  M.  & 
R.  584.     9  Leg.  Obs.  178.  S.  C. 

1  Corone  t?.  Garment,  1  Hodges,  74. 
Day  p.    Day,  1  Meeson  &  W.  39.     1 


rule  of  that  c 


Foradj 


NOTICE   OF   TRIAL. 


',  all  notices  are  required  to  be  given  by  and  totbc 


By  another  rule  of  the  Exchequer  of  Pleas  b,  it  is  ordered  that  ''ill 
notices  of  trial,  in  causes  on  the  plea  side  of  the  court,  for  the  sitiiagi 
after  term  in  London  and  Middlesex,  shall,  in  case  the  deft  ml  ml  it 
defendants  reside  at  a  leas  distance  from  the  cities  of  London  ur  Wnt- 
minster  than/iu'/y  miles,  he  given  ei^Ai  days  before  the  day  aupoimi 
by  the  Lord  Chief  Baron,  for  the  trial  of  the  same  causes ;  ui  * 
case  the  defendant  or  defendants  reside  forty  miles  or  upwards  ike* 
from,  then  such  notices  of  trial  shall  be  given  fourteen  days  l> 
such  day  appointed  by  the  Lord  Chief  Baron  *is  aforesaid ;  one 
being  considered  inclusive,  and  the  other  exclusive-"     This  tu1«, 
ever,  was  altered,  as  to  notices  of  trial  for   the  adjournment  d 
London,  by  a  subsequent  rule c ;  by  which  it  is  ordered,  that  1 
every  notice  of  trial   thereafter  to  be  given   for  the  sittings  al'wr  I 
term,  to   be  bolden   at  the  Guildhall  aforesaid,   it   shall  be  sped 
whether  the  cause  is  intended  to  be  tried  on  the  Erst  day  of  suchi 
tings,  or  at  the  adjournment  day  ;  and  that  in  every  case  b  »k 
such  notice  shall  specify  that  the  cause  is  to  be  tried  at  the  sdjui 
ment  day,  it  shall  be  sufficient  to  give  such  notice  eight  days  brf 
the  first  day  of  the  sittings  after  term,  if  the  defendant  or  delend» 
reside  above  forty  miles  from  the  said  city  of  London;  and/wri 
before  the  said  first  day,  if  the  defendant  or  defendants  reside  will* 
that  distance." 

Upon  an  old  issue,  or,  in  other  words,  when  there  have  been  no  prs- 
*  ceedings  for  four  terms  exclusive,  or  as  it  seems,  in  the  K*g'< 
Bench,  for  a  year  after  issue  joined,  a  term's  notice  of  the  plainai*! 
intention  to  proceed  is  requisite  ;  which  notice  must  formerly 
been  given  before  the  essoign  day  of  the  fifth,  or  other  subseqw* 
term  d.  But,  by  a  general  role  of  all  the  courts  «,  "  where  a  term's  oo- 
"  tice  of  trial  is  required,  such  notice  may  be  givi 
"  the  first  day  of  term."  A  term's  notice,  howc 
before  motion,  for  costs  of  the  day  f.  Short  notii 
'  causes,  must  formerly  have  been  given,  in  the  King's  Bench,  /csnfaj* 
at  least  before  the  commission  day,  one  exclusive  and  the  other  iwi- 


imekfert 
aecttaiji 


•  R.  M.  1  W.  IV.  reg.  1L  5  7.  1 
Cromp.  &  J.  !77.   1  Tyr.  Hep.  169. 

>  K.  E.  56  Geo.  III.  in  Scac.  Mim. 
Es.  Append.  S87.  4  Price,  *.;  and  ux 
Tidd  I'tbc.  !)  Ed,  755. 

'  H.  H.  I  W.  IV.  1  Cronif  &  J.  SSS. 
I  Tyr.  Rep,  20S. 


*  Tidd  Pmi.  0  Ed.  756. 

•  K.H.2W.  IV. ng.  l.fStSft* 
ft.  Ad.  381.  8  Bing.  895.  SCtvttfil 
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oissory  note  at  a  trial  before  the  secondary,  where  the  action  is 
wrought  upon  it,  is  no  ground  for  moving  for  a  new  trial,  unless  the 
objection  to  its  non-production  was  taken  at  the  time  *.      The  rule 
vhich  forbids  a  motion  for  a  new  trial,  when  the  amount  is  under  20/. 
ixoept  for  mis-direction  of  the  judge,  does  not  apply  to  trials  before 
he  sheriff,  under  the  writ  of  trial  actb.     It  is  a  rule,  however,  that  no 
lew  trial  will  be  granted  on  the  ground  of  the  verdict  being  against 
evidence,  where  the  verdict  is  for  less  than  5l.c     But  where,  in  an 
Moon  tried  under  a  writ  of  trial,  upon  a  promissory  note  for  two  x 
guineas,  in  which  the  requisites  of  the  statute  17  Geo.  III.  c.  30. 
bad  not  been  complied  with,  the  under-sheriff  directed  the  jury  to 
find  for  the  defendant,  and  the  jury  on  bringing  in  their  verdict  said 
1  we  find  that  the  money  is  due,  but  there  is  an  informality  in  the 
wte,'  the  court  held,  that  if  the  verdict  were  not  so  clear  that  it 
mild  be  entered  for  the  defendant,  it  amounted  to  a  perverse  ver- 
lict ;  and  a  new  trial  was  granted,  although  the  sum  was  under  5LA 
Vhere  an  action  was  tried  before  the  sheriff,  under  the  above  act, 
Bd  the  jury  gave  20/.  for  the  debt,  and  10*.  for  interest,  it  seemed 
bat  the  verdict  was  bad,  quoad  the  10s. e     But  where,  upon  the  trial 
f  an  issue  before  the  sheriff,  in  an  action  of  debt  on  bond,  a  va- 
cate appeared  between  the  bond  as  stated  in  .the  declaration  and  the 
mid  produced  in  evidence,  the  penalty  in  one  being  260/.  and  in  the 
*her  200/.  but  the  sheriff  refused  to  nonsuit,  and  the  plaintiff  ob- 
ained  a  verdict,  the  court  refused  a  rule  for  a  new  trial  on  the 
pound  of  the  variance,  though  no  amendment  had  been  made,  nor 
fc  facts  found  specially,  as   directed   by  the  24th  section  of  the 

In  order  to  move  for  a  new  trial  of  a  cause  tried  before  the  sheriff,  Motion  for. 
h*  party  applying  should  in  general  produce  a  copy  of  the  under- 
forifTs  notes,  verified  by  affidavit  * ;  or  an  affidavit  stating  a  refusal 
1  the  under-sheriff  to  give  a  copy  of  his  notes,  and  bringing  before 
I*  court  the  facts  proved  at  the  trials  ;  and  also,  in  cases  where  no 


*  Henn  (or  Hann)  v.  Neck,  3  DowL 
ep- 163.  9  Leg.  Obs.  173.  S.  C. ;  and 
r  decisions  on  writs  of  trial,  see  id.  242. 
b  Ttylor  ©.  Helps,  5  Bam.  &  Ad.  1068. 
Hards  v.  Dignam,  2  Dowl.  Rep.  642 ; 
t  tee  Henning  v.  Samuel,  3  Moore  &  S. 
8.  2  DowL  Rep.  766.  S.  C  semb. 
Urn. 

6  Packham  v.  Newman,  1  Cromp.  M. 
R.586.  5  Tyr.  Rep.  215.  S.  C. 
1  Owen  v.  Pugh,  1  Tyr.  &  G.  26. 


e  Burleigh  v.  Kingdom,  2  Dowl.  Rep. 
351.  2  Cromp.  &  M.  476.  4  Tyr.  Rep. 
369.  S.  C. 

f  Hill ».  Salter,  {or  Salt,)  2  DowL  Rep. 
380.  2  Cromp.  &  M.  420.  4  Tyr.  Rep. 
271.  S.  C. 

B  Hall  v.  Middleton,  4  Nev.  &  M.  368. 
1  Har.  &  W.  7.  S.  C. ;  and  see  Johnson 
v.  Wells,  2  DowL  Rep.  352.  2  Cromp.  & 
M.  428.  4  Tyr.  Rep.  270.  7  Leg.  Obs. 
334.  S.  C.    HeDings  v.  Stevens,  4  Tyr. 
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counsel  has  been  retained  to  conduct  the  cause,  or  defence,  in  tbe 
court  below,  an  affidavit  setting  forth  tbe  cause  or  nature  of  the  ap- 
plication *.  The  affidavit,  verifying  the  sheriff's  notes,  need  unit 
state  that  the  paper  annexed  contains  die  notes  sent  by  the  sheriff 
to  the  court b :  and  it  is  not  necessary,  on  applying  for  a  new  trial 
to  state  the  pleadings  in  the  affidavits  ;  for  the  writ  of  trial,  like  the 
postca  in  an  action  which  has  heeu  tried  before  a  judge,  is  assumed  to 
be  in  court  c.  If  the  motion  be  made  by  counsel  engaged  at  the 
trial,  the  court,  under  special  circumstances,  will  not  require  the  pro- 
duction of  the  sheriff's  notes'1 :  and  where  they  have  been  delivered 
to  one  of  the  judges,  neither  party  is  entitled  to  them,  for  the  pur- 
pose of  making  a  motion  for  a  new  trial '.  All  motions  to  *.i 
aside  verdicts  obtained  in  causes  tried  before  sheriffs,  or  judgni/ 
inferior  courts  of  record,  pursuant  to  the  above  statute,  shall  come" 
for  hearing  as  motions  in  the  ordinary  course,  and  not  be  set  down  a 
the  new  trial  paper f.  The  sheriff's  notes,  however,  need  not  or 
filed  * :  and  where  they  were  produced  on  moving  for  a  new  trial, 
but  the  rule  was  drawn  up  on  reading  the  affidavit  only,  andnnioe 
reading  the  sheriff's  notes,  it  was  hohlen  to  be  sufficient,  in  order  W 
save  expense ;  for  if  that  course  had  not  been  adopted,  the  oppwru 
party  must  have  taken  office  copies  of  the  notes  h.  In  a  case  tried 
before  the  sheriff,  the  court  refused  to  allow  a  motion  for  a  new  trill 
after  the  fourth  day  of  the  term,  though  the  sheriff's  notes  had  noi  beet 
received  until  the  fifth  day,  when  tbe  motion  was  made  '.  And  when 
a  new  trial  is  moved  for,  on  the  under-sheriffs  notes,  on  the  ground 
of  the  absence  of  evidence  to  warrant  the  verdict  of  the  jury,  it» 
not  competent  for  the  other  party  to  use  affidavits  k.     If  the  undn- 

Rep.870,71.1001.   Mantfleldf.Bie.rej;  380.     *  DowL   Rep,  378.   11  Leg.*' 

1  Ad.  A  E.  3*7.    3  Nev.  AM.  471.  458.  S.  C. 

S.  C-     Bumey  ft   Miwwn,   (or  Moxaf,)  «  Barnett    o.  GIo»wp,   3  Dmrt  Bf 

1  Ad.  A  E.  3*8.  (a.)  S  Nev.  A  Jit.  178.  085. 

[o.)S-  CtMoore&S.  4B*,  5.  Grainne  •   Viclrert  v.  Cool,  3  Do.L  Hep.* 

!>.  Shoppec  (or  Strapper,)  9  Dowl.  Rep.  '  Reiolution  of  the  Judge*,  *  Mom  » 

64*.  4  Tyr.  Rep.  1000.  S  Leg.  Obi.  477.  S.  486. 

S.C.       Thornm  ft    Edwards,    1    Cromp.  •  Mansfield  r,  Brearey,  I  AA  AS.*"- 

M.   A   R.   388.       Muppin  n    Gillatl,  4  3  Nev.  A  M.  471.  S.  C. 

Dow].  Rep.  180.  10  LeB.  OU.  3KS.  S.  C.  *  Stephen,  ft  Pell,  (or  Tell,)  1  D*>- 

•  Resolution  of  the  Judges  *  Moore  &  Rep.  68B.    8  Crotnp.  A  M.  710.  »•* 

S.  4BS.  Obi.  88,  9.  S.  C.  per  Parit,  B. 

'  Hellinjfj   s,    Stevens,   4   Tyr.    Rep.  '  Anon.  I  Har.  &  W.  1*6. 

1001.  »  Jonav.  HoweU.4  DowL  Rep.  I"1 

'  Milligan  ij.  Thomas,  I  Tyr.  A  G.  and  tee  Doe  d.  Johnaoo  ft  Bay"*  I  ""* 

134.   8  Cromp.  M.  A  R.  756.   I  Gale,  A  W.  870. 


OP  TRIALS   BEFORE  SHERIFF,  &C.  478 

not  furnish  his  notes  of  the  trial  in  proper  time,  the  court 
further  time  for  making  the  motion  for  a  new  trial  *.  And 
;  withheld  after  the  court  has  required  their  production,  he 
rmpelled  to  pay  the  expenses  caused  to  the  parties  by  their 
ction  b  ;  but  he  is  not  answerable  for  his  agent's  conduct  in 
g  them,  unless  it  be  shewn  that  the  latter  acted  under  his 
• 

proceedings  are  not    stayed  by  the    certificate  of  the  Taxing  cost* 
judge  before  whom  the  trial  is  had,  or  by  a  judge's  order  for  SJj^aJJJ/* 
idgment  or  execution,  the  plaintiff,  we  have  seen  °,  may 
tax  his  costs,  sign  judgment,  and  issue  execution.    And 
>n  a  trial  under  the  act,  the  plaintiff  having  obtained  a  ver- 
bis costs  taxed,  and  signed  judgment  on  the  same  day,  the 
I  that  the  judgment  was  regular  d.     A  sheriff,  or  judge  of  Decisions  as  to 
r  court,  to  whom  a  cause  is  sent  by  writ  of  trial,  has  no  £!^and  court 
sertifying,  to  deprive  the  plaintiff  of  costs,  pursuant  to  the  of  requests' acts. 
.  6.  §  %  •  :  and  a  debt  reduced  below  40*.  by  a  set-off,  on 
fore  the  under-sheriff,  is  not  within  the  jurisdiction  of  the 
equests'  acts  f.     But  where  the  plaintiff  did  not  recover  51. 
vithin  the  provisions  of  the  London  court  of  conscience  act, 
Seo.  III.  c.  civ.  §  12.)  he  was  not  entitled  to  costs  *.    And  a 
,  by  consenting  to  a  cause  being  tried  before  the  sheriff, 
writ  of  trial  act,  knowing  at  the  time  that  he  was  liable 
d  for  the  debt  in  a  local  court  only,  does  not  thereby 
right  to  claim  costs  from  the  plaintiff,  upon  his  recovering 

v.  Edwards,  2  Dowl.  Rep.  5  DowL  Rep.  74. 12  Leg.  Obi.  116,  16. 

,  Rep.  835.    1  Cromp.  M.  &  S.  C. ;  and  see  Bailey  v.  Chitty,  2  Meeson 

C.    Anon.  1  Har.  &  W.  146.  &  W.  28.    5  DowL   Rep.  307.    13  Leg. 

indey,  id.  (a.)  Obs.  1 10,  1 1.  S.  C 

v.  Parry,  3  DowL  Rep.  93.  9  *  Kidd  v.  Mason,  3  DowL  Rep.  8ft. 

220.  S.  C. ;  and  see  Same  v.  Same  v.  Same,  id.  96.  9  Leg.  Obs.  236. 

wL  Rep.    589.  9  Leg.  Obs.  &  C.      Bond  v.  Bailey,  3  DowL  Rep. 

808.  I  Gale,  162.  2  Cromp.  M.  &  R. 

70.  246.  10  Leg.  Obs.  331, 2.  8.  C;  and  see 

i  t*.  Chambers,  2  DowL  Rep.  Godson  v.  Lloyd,  4  DowL  Rep.  157.  1 

mp.  &  M.  385.  4Tyr.  Rep.  Gale,  244.    10  Leg.    Obs.    462.  S.  a 

Croadt?.  Harris,  4  DowL  Rep.  616.  1 

per  v.  Richardson,  1  Ad.  &E.  Har.&W.657.  1 1  Leg.  Obs.  436.  S.  C. 

&  M.  839.   S.  C. ;  and  see  Bernard  v.  Turner,  1  Meeson  &  W.  580. 

junsey,    11  Leg.  Obs.   307.  Turner  ©.  Barnard,  5  DowL  Rep.   170. 

Smith,  4  DowL  Rep.  583.   1  12   Leg.   Obs.   246,   7.  S.  C;  but  see 

667.  S.  C.  stat  5  &  6  W.  IV.  c  xcir. 

on  v.   Morton,    (or  Norton,)  b  Shaw  v.  Oates,  4  DowL  Rep.  720  \ 

i  W.  800.  1  Tyr.  &  G.  676.  and  see  Potty  Chap.  XL. 


CHAP.  XXXIV. 


the  Record  of  Nisi  Prius,  Jury  Process,  Special 

Juries,  and  Views. 

IE  record  of  nisi  prius  contains  an  entry  of  the  declaration  and  R^cord  °f  *** 

....  -  pnus,  and  its 

dings,  and  the  issue  or  issues  joined  thereon,  with  the  award  of  content*. 

venire  facias,  as  in  the  issue  made  up  and  delivered  to  the  defend- 

i  attorney,  or  his  agent ;  and  is  in  the  nature  of  a  commission  to 

judges  at  nisi  prius,  for  the  trial  of  the  cause.     It  formerly  began  Ptacita,  in  K.B. 

the  placita,  or  style  of  the  court,  of  the  term  issue  was  joined  ; 
in  the  King's  Bench,  after  the  award  of  the  venire  facias,  there  was 
ys  a  second  placita,  of  the  term  in  or  after  which  the  cause  was 
t  • :  But  in  the  Common  Pleas,  there  was  no  second  placita,  where  In  C.  P. 
wrties  went  to  trial  the  same  term  issue  was  joined,  unless  on  the 
b  or  change  of  a  chief  justice  b.     And  now,  by  the  form  given  in  Abolitbed. 
schedule  annexed  to  the  late  statutory  rules  of  pleading c,  the 
ita  are  directed  to  be  omitted ;  and  after  copying  the  issue  or 
js  intended  to  be  tried,  to  the  end  of  the  award  of  the  venire 
is,  the  record  concludes  with  an  entry  called  the  jurata,  (which,  Jurata, 
nother  statutory  rule  d,  is  directed  to  be  still  retained,)  stating 

on  the  teste  of  the  distringas  or  habeas  corpora,  the  jury 
reen  the  parties  is  respited  until  the  return  day  thereof,  unless 
chief  justice,  or  judges  of  assize,  shall  first  come  on  the  first  day 
ittings,  or  commission  day  of  assizes,  according  to  the  form  of 
statute,  &c.  for  default  of  the  jurors,  because  none  of  them  did 
ear :  and  the  sheriff  is  required  to  have  the  bodies  of  the  said 
>rs  accordingly. 

Append,  to  Tidd  Prac.  9  Ed.  Chap.  9.   And  as  to  the  record  of  nisi  prius  and 

XIV.  §  J.  its  contents,  and  by  whom  made  up,   &c, 

Gilb.  C.  P.  80,  81.  1  Cromp.  8  E<1.  previously  to  the  above  rules,  see  Tidd 

2  Wms.  Saund.  5  Ed.  258.  (8.) ;  and  Prac.  9  Ed.  775,  6,  7.    Append,  thereto, 

fidd  Prac.  9  Ed.  775.  Chap.  XXXIV.  §   1,  2. 
K.  PL  H.  4  W,  IV.  Sched.  No.  2.  d  R.  PL  Gen.  H.  4  W.  IV.  rtg.  2.  5 

«rn.  &  Ad.  Append,  xi.    10  Bing.  Barn.  &  Ad.  Append,  ii.  lOBing.  464.  2 

•  2  Cromp.  &  M.  26.   Append,  post,  §  Cromp,  &  M.  1 1. 


OF.THB  JURY  PROCESS.  47.7 

by  billy  on  the  last  day  of  the  term  before  the  assizes ;  and  the 
tgas,  or  habeas  corpora,  was  tested  on  the  quarto  die  post  of  the 
i  by  original,  or  by  bill  on  the  return  of  the  venire ;  and  made 
isble  on  the  first  general  return  day  or  day  certain  in  term  time, 
the  trial ».  But,  by  the  statute  3  &  4  W.  I V.  c.  67.  b,  reciting 
by  the  existing  law,  and  the  practice  of  the  courts  of  common 
it  Westminster,  actions  may  be  brought,  and  issues  proceed  to 
sod  .final  judgment  in  vacation,  notwithstanding  the  cause  of 
a  may  have  arisen  subsequent  to  the  then  preceding  term,  and 
process  was  by  law  tested  in  term  time  only ;  it  was  enacted,  that 
m  and  after  the  passing  of  that  act,  the  writ  of  venire  facias  jura- 
ts may  be  tested  on  the  day  on  which  the  same  shall  be  issued, 
I  be  made  returnable  forthwith ;  and  that  the  writ  of  distringas 
mjores,  or  habeas  corpora  juratorum,  may  be  tested  in  term  or  vaca- 
i,  on  a  day  subsequent  to  the  teste  of  the  writ  of  venire  facias 
Uores :  Provided  always,  that  when  any  trial  is  to  be  had  at  bar, 
writ  of  venire  facias  juratores  shall  be  made  returnable  as  here- 
we. 

the  Common  Pleas  at  Lancaster,  by  a  late  act  for  improving  the  In  C.  P.  at 
ice  and  proceedings  in  that  court c, "  every  writ  of  'venire  facias  jura- 
9,  issued  out  of  the  same  court,  shall  bear  date  on  the  day  next 
ceding  the  first  commission  day  of  each  assises,  unless  such 
■mission  day  shall  be  on  a  Monday,  and  then  on  the  Saturday  pre- 
ing;  and  every  writ  of  habeas  corpora  juratorum  shall  bear  date 
he  day  of  the  return  of  the  venire  facias  juratores  " 
thestatutes5Geo.il.  c.  25.  §8.  and  6  Geo.  I  V.c.  50.  §15.  a  panel   Want  of  panel 

.  .  to  writ  of  <*f«- 

aired  to  be  annexed  to  the  writ  of  habeas  corpora  or  distringas,  con-  irin£ati  &<.. 
g  the  names  of  the  jurors,  with  their  places  of  abode  and  addi- 
;  upon  which  statutes  it  has  been  holden,  that  the  want  of  a 
to  a  writ  of  distringas  juratores,  is  error  ;  and  the  defect  is  not 
by  the  statutes  of  jeofails  d.  But  where  one  panel  only  is  an- 
I  to  the  writs  of  venire  facias  and  distringas  juratores,  it  is  no 
id  of  error  •. 


idd  Pme.  9  Ed.  781.    And  as  to  e  4  &  5  W.  IV.  c.  62.  §  S3. 

in  general,  see  id.  777 ;  the  d  Rogers  t>.  Smith,  S  Nev.  &  M.  760. 


arjon,  disqualification,  and  ezemp-  1  Ad.  &  E.  772.  S.  C. 
jurors,  id.  782;  the  mode  of  return-  *   Green  (or  Archbold)    v.  Smith,  0 

warn  juries,  id.  785  j  and  of  strik-  Bowl.  Rep.  174.  I  Meeson  &  W.  740. 

wal  juries,  id.  787.  12  Leg.  Obs.  196.  S.  C. 


2. 


op  views.  479 

>re  whom  the  cause  is  tried,  shall,  immediately  after  the 
jrtify  under  his  hand,  upon  the  back  of  the  record,  that 
vas  a  cause  proper  to  be  tried  by  a  special  jury."  This 
iwever,  did  not  apply  to  cases  in  which  the  plaintiff  had 
».d  * ;  and  it  being  deemed  expedient  that  the  judge  should 
>wer  of  certifying,  as  well  when  a  plaintiff  is  nonsuited,  as 
i  a  verdict  against  him,  it  was  enacted  by  the  law  amend-  By  law  amend- 
hat  "  the  said  provision  of  the  statute  6  Geo.  IV.  c.  50, 
thing  therein  contained,  shall  apply  to  cases  in  which 
ff  shall  be  nonsuited,  as  well  as  to  cases  in  which  a  verdict 
against  him." 


of  waste,  and  trespass  quare  clausum  j "regit,  the  necessity  Rule  for  view, 

i  ,A-    r  *  *.i_        i     j«  j   •      how  obtained. 

n  general  appears  on  the  face  of  the  pleadings  ;  and  in 

the  motion  for  it  had  become  a  motion  of  course  in  the 
h,  requiring  only  counsel's  signature ;  upon  which  a  rule 
s  drawn  up  in  terra  time,  or  a  judge's  order  in  vacation, 
mon  Pleas,  it  was  said,  that  a  rule  for  a  view  was  never 
thout  an  affidavit,  in  any  case,  except  in  an  action  of 
:  therefore,  in  other  cases,  an  application  must  have  been 
i  rule,  to  the  court  in  term  time,  or  to  a  judge  in  vacation, 
rit  of  the  circumstances  d.  But,  by  a  general  rule  of  all 
',  "  the  rule  for  a  view  may  in  all  cases  be  drawn  up  by 
►f  the  court,  on  the  application  of  the  party,  without  am- 
otion for  that  purpose."  The  costs  of  a  view  are  not  Coats  of  view, 
he  Common  Pleas,  unless  the  writ  of  habeas  corpora  jura- 
in  the  name  of  a  shewer  appointed  by  the  defendant,  as 
tie  plaintiff7. 

Jrimwood,  10  Barn.  &  C.  e  B.  H.  S  W.IV.ng.  L  § 63.  SBarn. 

[an.&  R.  622.  S.  C.  &  Ad.  882.  8  Bing.  297.  2  Cromp.  &  J. 

IV.  c  42.  §  85.  185.    Ante,  2S9. 

rnes,  467. ;  and  see  Red-  f  Taylor  v.  Thompson,  7  Bing.  408.  5 

>  Moore,  497.  2  Bing.  262.  Moore  &  P.  255.  1  DowL  Rep.  218.  &  C. ; 

and  see  Tidd  Prac  9  Ed.  798. 
\  9  Ed.  485.  797. 


ADMISSION   OF  DOCUMENTS,  &C.  481 

fore  him,  shall  indorse  upon  such  summons,  that  he  does  not  think 
reasonable  to  require  such  admission." 

By  the  law  amendment  act*,    reciting  that   it  is  expedient  to  Power  of  judges 
men  the  expense  of  the  proof  of  written  or  printed  documents,  or  J^™**  J*8^1" 
pies  thereof,  on  the  trial  of  causes ;    it  is  enacted,  that  "  it  shall  admission  of 
rod  may  be  lawful  for  the  judges  of  the  superior  courts  of  common  eTdooimentsT" 
Uw  at  Westminster,  or  any  eight  or  more  of  them,  of  whom  the  **• 
chief  of  each  of  the  said  courts  shall  be  three,  at  any  time  within 
jhe  years  after  that  act  shall  take  effect,  to  make  regulations,  by 
general  rules  or  orders,  from  time  to  time,  in  term  or  in  vacation, 
touching  the  voluntary  admission,  upon  an  application  for  that  pur- 
pose, at  a  reasonable*  time   before  the  trial,  of  one  party  to  the 
other,  of  all  such  written  or  printed  documents,  or  copies  of 
documents,  as  are  intended  to  be  offered  in  evidence  on  the  said 
IrW,  by  the  party  requiring  such  admission,  and  touching  the 
inspection  thereof  before  such  admission  is  made,  and  touching  the 
eosts  which  may  be  incurred  by  the  proof  of   such   documents 
or  copies  on  the  trial  of  the  cause,  in  case  of  the  omitting  to  apply 
Jbr  such   admission,  or  the  not  producing  of  such  document  or 
copies,  for  the  purpose  of  obtaining  admission  thereof,  or  of  the 
refusal  to  make  such  admission,  as  the  case  may  be,  and  as  to  the 
•aid  judges  shall  seem  meet ;  and  all  such  rules  and  orders  shall  be 
Unding  and  obligatory  in  all  courts  of  common  law,  and  of  the 
Kke  force,  as  if  the  provisions  therein  contained  had  been  expressly 
■Meted  by  parliament."     And  there  is  a  similar  clause  in  the  late 
t,  for  improving  the   practice   and   proceedings  in  the  court  of 
taunon  Pleas  of  the  county  palatine  of  Lancaster  b. 

In  pursuance  of  the  law  amendment  act,  a  rule  of  court  was  made  Rule  made  in 
f  all  the  judges  c,  by  which  it  is  ordered,  that  "  either  party,  after  JJJIJJJJ08 
Ita  pleaded,  and  a  reasonable  time  before  trial,  may  give  notice  to  Notice  of  inteu- 
ki  other,  either  in  town  or  country,  in  the  form  thereto  annexed,  .tion  i0  adduce 

in  evidence 

ttrked  (A.)*  or  to  the  like  effect,  of  his  intention  to  adduce  in  evi-  written  or  ' 


certain  written  or  printed  documents  ;  and  unless  the  adverse  P".01*1  docu- 

r  ^  ments. 

tfty  shall  consent,  by  indorsement  on  such  notice,  within  forty-eight  Summons  and 

•iri,  to  make  the  admission  specified,  the  party  requiring  such  order» in  CMe  of 

jl?  .  11         .  -ji.1.  rcfusal  to  ad- 

Untsion  may  call  on  the  party  required,  by  summons  to  shew  cause  mit  them. 

1  9k  4  W.  IV.  c.  42.  §  15;  and  see  b  Stat.  4  &  5  W.  IV.  c.  62.§  17. 

&«f  C.  L.  Com.  17.  67.     And  as  to  fll  Pr.  H.  4  W.  IV.  reg.  SO.  5  Barn, 

fen  evidence,  of  a  public  or  private  na-  &  Ad.  Append,   xvii.    10  Bing.  456.  £ 

%  ate  TSdd  Prac.  9  Ed.  800,  &c.  and  Cromp.  &  M.  6,  7. 


oasts  -and  authorities  there  re-  d  Append.  Pott,  §  10. 

■*edto. 
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ADMISSIBILITY   OF   INTERESTED   WITNESSES.  483 

>n  of  documents ;  but  if  a  judge  at  chambers  desire  parties 
before  him  to  go  before  the  court,  they  will  be  heard,  though 
t  will  pronounce  no  judgment,  leaving  that  to  be  done  by  the 
chambers  *. 


i  general  rule,  that  the  witnesses  should  be  such  as  are  not  in-  Witnesses  ta- 
in the  event  of  the  suit b  :  but  in  order  to  render  the  rejection  ^account  o? 
jsses,  on  the  ground  of  interest,  less  frequent,  it  is  enacted  v«"dict  admissi- 

&  .       ^  ble,bystat.8& 

statute  3  &  4  W.  IV.  c.  42  c,  that  "  if  any  witness  shall  be  4  W.'IV.  c.  42. 
ed  to  as  incompetent,  on  the  ground  that  the  verdict  or  judg- 
in  the  action  in  which  it  shall  be  proposed  to  examine  him, 

be  admissible  in  evidence  for  or  against  him,  such  witness 
levertheless  be  examined ;  but  in  that  case  a  verdict  or  judg- 
in  that  action,  in  favour  of  the  party  on  whose  behalf  he  shall 
»een  examined,  shall  not  be  admissible  in  evidence  for  him,  or 
ne  claiming  under  him ;  nor  shall  a  verdict  or  judgment 
t  the  party  on  whose  behalf  he  shall  have  been  examined, 
nissible  in  evidence  against  him,  or  any  one  claiming  under 

On  this  statute,  where  the  defendant  proved,  in  support  of  a  Decisions 
payment,  the  payment  of  a  certain  sura  to  H.  the  plaintiffs 
-,  on  the  plaintiff's  account,  in  answer  to  which  the  plaintiff 
I  H.  as  a  witness  to  prove  that  the  defendant  afterwards  called 
m,  and  got  the  money  back  again,  but  his  evidence  was  re- 
n  the  ground  of  his  being  interested,  and  the  defendant  ob- 
1  verdict,  the  court  held  that  the  witness  was  competent,  and 

evidence  ought  to  have  been  received  d.  And  if  a  right  of 
pleaded  for  the  inhabitant  householders  of  M.  to  fetch  water, 
)itant  householder  of  M.  may  be  examined  as  a  witness,  in 

of  this  plea e.  This  statute,  however,  does  not  make  the 
>f  an  accommodation  bill  a  competent  witness  for  the  defendant, 
tion  by  the  indorsee  against  the  acceptor  f .  So,  in  an  action 
a  carrier,  for  negligence  in  carrying  a  parcel,  the  carrier's  ser- 

ey  v.  Blake,  7  Car.  &,  P.  404.  v.  Hudson,  1  Bing.  257.  and  Radburn  v. 

'bbtger,  Ch.  B. ;  and  see  Same  Morris,  4  Bing.  649. 

Tyr.  &,  G.  528.  d  Bowers  v.  Evans,   1  Meeson  &  W. 

Prac.  9  Ed.  799.  214. 

And  as  to  the   incompetency  *  Knight  v.  Woore,  7  Car.  &  P.  258. 

es,  on  the  ground  of  their  being  per  Williams,  J. 

in  the  event  of  the  suit,  see  the  f  Burgess  v.  Cut  till  {or  Cuihill,)  <i  Car. 

Lex  v.  Bray,  Can.  temp.  Hardw.  &  P.  282.  1  Moody  &  R.  315.  S.  C./»r 

Graham  v.  Bonn,  4  Bur.   2251.  Ld.  Lyndhurst,  Ch.   B. ;  and  see  Biss  v. 

taker,  3  Durnf.  &  E.  27.    Smith  Mountain,  id,  302.  per  Aldcrtm,  J. 
,  7  Durnf.  &  E.  60.  Doddington 
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EXAMINATION    IIF    WITNESSES, 

vant  is  not  made  a  competent  witness  for  the  defendant  *.  So,  in 
action  for  damage  done  to  tlie  plaintiff's  horse  and  cart,  by  the  m 
gent  driving  of  the  defendant's  servant,  the  plaintiff's  servant, 
was  driving  his  cart  at  the  time  of  the  accident,  is  not  a  competes! 
witness  for  the  plaintiff,  without  a  release  ;  and  the  statute  bit*  i 
no  alteration  in  the  law  on  this  point  b.  In  these  cases  therefore,  tt* 
witness  cannot  lie  examined,  without  a  release.  And  a,  release  bj  a 
individual  corporator  to  the  corporation,  of  all  his  interest  in  tbetnb- 
ject  matter  of  the  action,  will  not  render  hira  an  admissible  witse* 
in  an  action  of  trespass  for  an  injury  done  to  the  corporation  land'. 
1  By  the  same  statute  d,  "  the  name  of  every  witness  objected  10  » 
'•  incompetent,  on  the  ground  that  such  verdict  or  judgment  would  i« 
"admissible  in  evidence  for  or  against  him,  shall,  at  the  trial,  be  p- 
"  dorsed  on  the  record  or  document  on  which  the  trial  shall  trial 
"  together  with  the  name  of  the  party  on  whose  behalf  he  I 
"  amined,  by  some  officer  of  the  court,  at  the  request  of  either  jaflji 
"  and  shall  be  afterwards  entered  on  the  record  of  the  judgment:  «J 
"  such  indorsement or  entry  shall  lie  sufficient  evidence  that  sucbw 
"  ness  was  examined,  in  jiny  subsequent  proceeding  in  which  llw  I* 
'•  diet  or  judgment  shall  l>r  oHi*red  in  evidence." 


I       Before  the  statute  1  W.  IV.  c.  22.  great  difficulties  were  oft(S* 
perienced,  from  the  impossibility  of  obtaining  the  personal  imvrai** 

■  of  witnesses  at  the  trial.  Sometime*  it  was  found  that  ihry  ** 
unable  to  attend,  by  reason  of  absence  in  foreign  countries; 
times,  by  reason  of  dangerous  illness,  or  permanent  infirmity.  •' 
prevent  a  failure  of  justice  from  any  of  these  circumstances,  drew 
of  law  frequently  availed  themselves  of  the  opportunity  which  tn 
plication  for  some  indulgence  afforded,  to  obtain,  as  a  condition,  4* 
consent  of  a  party  to  an  examination  of  such  witnesses,  preriomlj™ 
the  trial,  upon  interrogatories,  before  an  officer  of  the  court,  or  bet** 
commissioners  ;  and  the  courts,  in  proper  cases,  would  rent""*  ' 
plaintiff  from  proceeding  to  trial,  until  he  consented  to  a  t-om 
for  examining  material  witnesses  residing  abroad  :  But  when  "* 
courts  of'law  had  not  the  opportunity  of  compelling  the  cunt  oil  of  P'' 


'  Hit 


HGtCK 


'.  Clliwell,  6  Ci<-  4.  P. 


N.  B.  681.   1  S 


S.S.C. 


*  Hsrding  e.  Cc.bl.-y,  6  C«r.  &  P.  fl6l 
per  Ld.  Drnmmi,  Cli.  J.  ;  awl  *ee  Bin  1 
Mountain,  1  Muudy  &  U.  302  ;  but  ir 
yincourt  r.  Bull,  I  Hodge*  9t».    I  Binj 


Jiilifli  and  AtsisunH  of  Ca** 
R  «.  Phillips.  I  Hir.  !«■» 
&  M.  811.  S.  C. 

W.  IV.  r.  it  *  *>■ 


1  Sot. 
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1  indirect  means,  recourse  must  have  been  had  to  a  court 
where  a  new  suit  must  have  been  instituted  for  the  pur- 
ciliary  to  the  suit  at  law  *. 

onveniences  were  in  part  remedied  by  the  statute  18  Geo.  Writ,  in  nature 
;  which  enacted,  that  "  when  and  as  often  as  the  East  or  commission, 
pany,  or  any  person  or  persons,  should  commence  or  pro-  to  ramiDjJJj*"" 
y  action  or  suit,  in  law  or  equity,  for  which  cause  had  by  stat.  IS  Geo. 
India,  against  any  other  person  or  persons,  in  any  of  his       * c*     '  *     * 
courts  at  Westminster,  it  should  and  might  be  lawful  for 
ts  respectively,  upon  motion  there  to  be  made,  to  provide 
L  such  writ  or  writs,  in  the  nature  of  a  mandamus  or  com- 
s  therein  mentioned,  for  the  examination  of  witnesses; 
examination  being  duly  returned,   should  be  allowed  and 
should  be  deemed  good  and  competent  evidence,  at  any 
aring  between  the  parties  in  such  cause  or  action."  c 
s  statute,  writs  were  granted  in  several  cases,  by  the  court  Writs  granted 
ench  d ;  and,  in  one  of  them e,  the  motion  being  made  on  aJ|ri,a^"0MUlC, 
of  term,  the  court  awarded  such  writ,  even  before  issue  thereon, 
d  the  court  of  Common  Pleas  granted  a  mandamus  to  a 
lia,  to  examine  witnesses  on  behalf  of  the  defendant  in  a 
.     Where  a  defendant,  at  his  own  expense,  had  obtained 
ndamvts,  under  the  above  statute,  for  examining  witnesses 
d  depositions  were  returned,  and  filed  at  the  secondaries 
e  Common  Pleas,  the  court  held  that  the  plaintiff  was 
copies  of  them,  on  payment  of  the  charges  for  making 
although  he  had  not  attended  in  court  in  India,  either  by 

L.  Com.  23,  4.  73,  &c.  court  is  authorized,  on  motion,  to  award  a 

writ  of  mandamus  to  any  court  of  judica- 

rm  of  a  rule  for  the  exami-  ture,  or  the  governor,  &c.  of  the  country 

tses  in  India,  on  this  statute,  where  the  offence  was  committed,  to  obtain 

V.  c.  28,  see  Append,    to  proof  of  the  matters  charged,  §  2 ;  and 

Ed.  Chap.  XXXV.  §  26 ;  may  order  an  examination  on  interrogato- 

t  in  support  thereof,  id.  §  ries  de  bene  esse,  where  vivd  voce  evidence 

i  mandamus  thereon,  id.  §  cannot  conveniently  be  had,  §  8 ;  and  see 

e  statutes  24  Geo.  III.  c.  Rex  v.  Jones,  8  East,  31. 
hing  a  court  of  judicature,  d  Mullick  v.  Lushington,  M.  26  Geo. 

eedy  and  effectual  trial  of  III.     East  India  Company  v.  Ld.  Maiden, 

1  of  offences  committed  in  E.  82  Geo.  III.     Taylor  v.   East  India 

s,  §  78.  81.  and  42  Geo.  Company,  M.  38  Geo.  III.  K.  B. 
rhich  offences  committed  by  *  Spalding  v.  Mure,  T.  35  Geo.  III. 

jred  in   any  public   service  K.  B. 

prosecuted  in  the  court  of  f  Grillard  v.  Hogue,  1  Brod.  &  B.  519.. 

n  England,  J  1  ;  and  that  4  Moore,  818.  S.  C. 


&<:.  and  l«  ill 
action,  in  ihe 
couits  at  Weil- 
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his  agent  or  counsel  M.     And  where  a  mandamus  was   granted  for  d* 

tli.- t'i- <nl nni  lo  examine  witnesses  in  India,  the  plaintiff,  having  obtsinrJ 

a  verdict,  was  holden  to  he  entitled  to  his  costs   of  cross  examinis* 

such  witnesses ''.      But  where  the  plaintiff  had  applied  for  and  obtain J 

such  writ,  which  was  returned,  with   the  depositions,   to  this  co 

but  the  defendants  did  not  join  in  the  application  for  the  writ,  notrt- 

amine  or  cross  examine  witnesses  under  it,  and  the  plaintiffs  obtabwJ 

a   verdict,  the  court  held  that  they  were  not  entitled  to  the 

attending  the  writ,  or  of  the  office  copies  of  the  depositions *. 

court  of  Exchequer  has   the  same  power  as   the    courts  of  Kinj'i 

Bench  and  Common  Pleas,  since  the  13  Geo.  III.  c.  63.  §  44.  to  i«*f 

initwlamui  or  commission,  for  the  examination  of  witnesses  abroad'. 

The  powers  and  provisions  of  the  above  statute,  which  confined!!* 

power  of  the  courts  in  granting  writs  of  mandavius  for  the  examinf 

on  of  witnesses  in  India,  to  causes  of  action  arising  in  that  count", 

ere  extended  by  the  statute  1  W.  IV.  c.  22*;   by  which  ilisenarni 

that  all  and  every  the  powers,  authorities,  provisions,  and  matirrt 

contained  in  the  therein  recited  act',  relating  to  the  exatoiititnw of 

witnesses  in  India,  shall  be,  and  the  same  are  thereby  exteniM » 

all  colonics,  islands,  plantations,  and  places,  under  the  dominion" 

his  majesty,  in  foreign  parts,  and  to  the  judges  of  the  several  «*fl 

therein,  and  to  all   actions  depending  in  any  of  his  majesty's  court" 

of  law  at  Westminster,  in  what  place  or  country  soever  the  cn«*^ 

action  may  have  arisen,  and  whether  the  same  may  have  «rw* 

within  the  jurisdiction  of  the  court  to  the  judges  whereof  the  w* 

or  commission  may  be  directed  or  elsewhere,   when  it  shall  app* 

that    the  examination   of  witnesses,  under  a  writ  or  comroiwi*1 

issued  in  pursuance  of  the  authority  thereby  given,  will  beneo* 

sary  or  conducive  to  the  due  administration  of  justice,  in  the  mail" 

wherein  such  writ  shall  be  applied  for."     On  this  statute  the  conn 

has  power  to  issue  a  mandamus,  to  examine  a  witness  in  India,  whtf 

soever  the  cause  of  action  may  have  arisen  I. 

And  it  is  thereby  further  enacted,  that  "  when  any  writ  or  Minn"' 
"  sion  shall  issue,  under  the  authority  of  the  said  recited  act,  or  of  il* 
"  power  thereinbefore  given  by  that  act,  the  judge  or  judges  to  "h"1" 


•  Davidson  v.  Nicol,  5  Moore  &  P. 
185.  1  DowL  Rqi.SSO.  D.vii  ft,  Nicnol- 
■on,  T  Bmg.  368.  S.  C. 

»  Whylt  p.    Macintoah,  8  Mm.  &  it. 


133.  I 


S.C. 
■  MMt  e.  Parker,  1  Moan  &  P.  438. 


'  Savage  v.  Binny,  B  Du.L  HcfW 
«■  Porir,  B. 

'  Stat  13  Geo.  III.  r.  63. 
'  Bain  v.    De  Velry.    1  Gak,  *  ' 
Dowl.  Rep.  olfi.    10  Ug.Obf.  «41' 


ON    INTERROGATORIES,   See.  487 

H  the  same  shall  be  directed,  shall  have  the  like  power  to  compel  and  enforce  the  at. 
w  enforce  the  attendance  and  examination  of  witnesses,  as  the  court  !!!ldl/lce,.tnd  r 

'  examination  of 

M  whereof  they  are  judges  does  or  may  possess  for  that  purpose,  in  witnesses. 
w  raits  or  causes  depending  in  such  court."  *     And  "  that  the  costs  Costs  of  writ  or 
"of  every  writ  or  commission  to  be  issued  under  the  authority  of  the  JJJJJ^S? tnd 
w  and  recited  act,  or  of  the  power  thereinbefore  given  by  that  act,  in  thereon,  to  be  in 

*  any  action  at  law  depending  in  either  of  the  said  courts  at  West-  courL  °°       e 

*  minster,  and  of  the  proceedings  thereon,  shall  be  in  the  discretion 
"of  the  court  issuing  the  same."  *> 

The  application  for  a  writ  of  mandamus  may  be  made  by  either  Application  for 
fifty;  and  must  be  to  the  court  in  which  the  action  is  pending,  sup-  ^^S^n^^ 
ported  by  an  affidavit  of  the  facts,  shewing  the  necessity  for  issuing  thereon. 
sack  writ :  The  rule,  if  granted,  is  in  the  first  instance  only  a  rule 
aift*j  which  must  be  served  on  the  opposite  party,  and  if  no  sufficient 
•ate  be  shewn,  it  will  be  made  absolute  of  course  d  ;  and  should  be 
fawn  up  with  the  clerk  of  the  rules  in  the  King's  Bench  and  Ex- 
chequer, and  with  the  secondaries  in  the  Common  Pleas.     The  writ 
us  is  made  out  by  the  attorney ;  and,  after  being  signed 
sealed,  should  be  forwarded  to  an  agent,  to  be  delivered  to  the 
ittdge  or  judges  of  the  court  to  whom  it  is  directed,  with  proper  in- 
structions for  the  examination  of  the  witnesses  e. 

The  practice  of  examining  witnesses  on  interrogatories,  in  other  Courts  at  We*. 
lasts,  is  regulated  by  the  statute  1  W.  IV.  c.  22.  f ;  by  which  it  is  ^T[^urm 
iaacted,  that  "  it  shall  be  lawful  to  and  for  each  of  the  courts  at  West-  ham^  may  order 

*  mknster,  and  also  the  court  of  Common  Pleas  of  the  county  pala-   0f  witnesses 

*  tine  of  Lancaster,  and  the  court  of  pleas  of  the  county  palatine  of  "^fjin  their  ju. 

.  *  risdiction,  by  an 

*  Dnrkanij  and  the  several  judges  thereof,  in  every  action  depending  officer  of  the 

*  in  such  court,  upon  the  application  of  any  of  the  parties  to  such  ma^k-5  °F 

*  suit,  to  order  the  examination  on  oath,  upon  interrogatories  or  other-  commission  for 
*wise,  before  the  master  or  prothonotary  of  the  said  court,  or  other  ofthSrjurU-° 

*  person  or  persons  to  be  named  in  such  order,  of  any  witnesses  diclion- 

*  within  the  jurisdiction  of  the  court  where  the  action  shall  be  de- 
"  pending ;  or  to  order  a  commission  to  issue,  for  the  examination  of 
M  witnesses  on  oath,  at  any  place  or  places  out  of  such  jurisdiction, 

*  by  interrogatories  or  otherwise ;  and  by  the  same,  or  any  subsequent 

*  Stat  1  W.  IV.  c  82.  $  2.  a  judge's  order  to  examine  witnesses  in 
fc  Id.  §  8.  New  South  Waki,  see  Append,  to  Tidd 

*  Doc  d.  Grimes  (or  Winter)  v.  Pattis-  Sup.  1833,  p.  SIS ;  and  for  a  mandamus 
■°o>  3  DowL  Rep.  36.  9  Leg.  Ob*.  109.  to  examine  witnesses  in  India,  or  the  colo- 
^Cper  IMUedaU,  J.  nies,  &c.  see  id.  SIS,  14. 

4  For  the  form  of  a  rule  for  a  manda-  •  Cbapm.  Prac.  K.  B.  2  Ed.  836. 

•**,  en  stat  1  W.  I V.  c.  98.  founded  on  f  J  4,  he. 
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aurt  by  affidavit,  that  the  application  had  not  been  delayed  with  any 
butter  intention*.  It  has  been  doubted,  whether  an  advanced  state 
i  pregnancy  be  a  cause  for  the  examination  of  a  female  witness  by 
he  prothonotary,  under  the  above  statute  b :  If  it  be,  it  must  be 
hewn,  by  affidavits  of  competent  persons,  that  the  delivery  will  pro- 
ably  happen  about  the  time  fixed  for  the  trial  of  the  cause  b.  But 
ike  court  permitted  the  examination  of  a  witness  before  the  protho* 
sotary,  under  the  above  statute,  on  payment  of  costs,  upon  the  affida- 
nt  of  his  medical  attendant,  who  swore  that  he  was  in  a  precarious 
Hate,  and  could  not  attend  at  the  trial  without  great  danger  c. 
M  When  any  rule  or  order  shall  be  made  for  the  examination  of  Compelling  at- 

*  witnesses,  within  the  jurisdiction  of  the  court  wherein  the  action  ncMC1>  ^d  1^1 

*  shall  be  depending,  by   authority  of  that  act,  it  shall  be  lawful  Auction  of  docu- 
m  .  .  ments. 

*  lor  the  court,  or  any  judge  thereof,  in  and  by  the  first  rule  or  order 

*  to  be  made  in  the  matter,  or  any  subsequent  rule  or  order,  to  com- 
M  naad  the  attendance  of  any  person  to  be  named  in  such  rule  or 

*  order,  for  the  purpose  of  being  examined,  or  the  production  of  any 

*  writings  or  other  documents  to  be  mentioned  in  such  rule  or  order ; 
"sad  to  direct  the  attendance  of  any  such  person  to  be  at  his  own 

*  place  of  abode,  or  elsewhere,  if  necessary  or  convenient  so  to  do : 

*  -And  the  wilful  disobedience  of  any  such  rule  or  order  shall  be  Disobedience  to 

*  deemed  a  contempt  of  court,  and  proceedings  maybe  thereupon  contempt  of 

*  had,  by  attachment d,  (the  judge's  order  being  made  a  rule  of  court,  courU 

*  before  or  at  the  time  of  the  application  for  an  attachment,)  if,  in  ad- 

*  dhion  to  the  service  of  the  rule  or  order,  an  appointment  of  the 
*time  and  place  of  attendance  in  obedience  thereto,  signed  by  the 
^person  or  persons  appointed  to  take  the  examination,  or  by  one  or 
*ttO?e  of  such  persons,  shall  be  also  served,  together  with,  or  after 

*  the  service  of  such  rule  or  order :  Provided  always,  that  every  per-  Conduct  money, 

*  son  whose  attendance  shall  be  so  required,  shall  be  entitled  to  the  "peJZTrf  wit. 

*  like  conduct  money,  and  payment  for  expenses  and  loss  of  time,  as  nesses. 
**apon  attendance  at  %  trial:  Provided  also,  that  no  person  shall  be  "Provisos*  to 
14  compelled  to  produce,  under  any  such  rule  or  order,  any  writing  or  documents.0 

*  other  document,  that  he  would  not  be  compellable  to  produce  at  a 
"trial  of  the  cause."6 

*  Pine  »  lion,  8  Sing.  148.    1  Moore  2  Dowl.  Rep.  730.  S.  C 
4  &  884. 1  Dowl.  Rep.  262.  S.  C  d  For  the  proceedings  against  a  witness 

b  Abraham  v.  Newton,  (or  Norton,)  8  for   non-attendance,    see    Chapm.    Prac 

Bog.  874.    1  Moore  &  S.  384.    1  Dowl.  K.  B.  2  Ed.  251. 
Btft866.S.  C.  e  Stat.  1  W.  IV.  c.  28.  *  5. 

'  Pond  9.  Dimes,  S  Moore  &  S.  161. 
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**  h  shall  be  lawful  for  any 
ae  custody  of  any  prisoner, 
the  authority  of  that 
to  be  issued  for  that  jot-' 
by  any  court  or  judge, 
Banner,  as  such  court  or 
commonly  called  a  writ  of 


II         II M*. 


L-J    ^ 


on  interrogatories,  tat 
•wjdA  must  be  engrossed  <■ 
1  copy  given  to  the  oppoiiee 
=»  interrogatories,  if  he  thi 
ir  examination  of  the  witnea', 
:  and  the  examination  mut 
me  oath  to  be  administered 
ir  by  a  judge  of  the  court  a 


rirrf  voce,  an  appointment 
iLetaed  bv  the  rule  or  order* 
most  specify  the  time  at 
1  aroy  of  the  rule  or  order,  *i» 
«  :ae  opposite  party  ;  and  the  ik- 
:  .:\z  r  irfrrzrition,  to  be  administered 
:  -  —  .t  r  --j:  purpose,  in  the  presence 
:    >    ::.::=l  7^:rer  to  attends 

"v  .•!  ;.-  ;j  errant  commissions  for 

-  ic.    n  :!:e  statute  1   W.  IV.  c.  it 

-    v.-z   v-:^e>>*:s  reside  within  the  king's 

■:    ::-i*"   ssue  to  examine  them,  in  any 

::•=  .'jurts.  on  motion  in  that  court  in 

»r::-::ni:        This  statute,   however,  does 

And   an   application  under  it, 


'*••■»-!»■  «i.    » 


■  ■?     »r-;. 


■^ -**.'' 


■^.   *«e 


Tiid  Fnic.  9  Ed.  81  J. 

Append,  to  Tidd  Sup.  1833,  p.  SI6. 

1   Chapm.  I'rac.  K.  B.  2  Ed.  til 

g   IL  241,2. 
Duckett  v.  Williams,   1  Cromp.  &  J- 
y  \     1  Tyr.    Rep.  502.    J  Price,  N.  & 
K*.   1  Dowl.  Rep.  291.  a  C.   Reynanif 
J.-x,  1  Tyr.  Rep.  505.  (a.) 

*  Rex  r.  Lady  Briscoe,  1  DowL  R*p. 
5:20.  5  Leg.  Obs.  384.  S.  C  /*r  Park, 
? 
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br  the  examination  of  a  witness  resident  out  of  the  jurisdiction  of 
the  court,  must  be  made  as  early  as  possible  after  issue  joined ». 
Where  a  witness  resides  abroad,  at  so  great  a  distance  that  a  com- 
saiasion  sent  out  to  examine  him  would  necessarily  occasion  great 
May,  it  is  not  a  matter  of  course  to  grant  such  commission,  on 
tike  application  of  the  defendant ;  but  it  must  be  made  out  to  the 
totiifaetion  of  the  court,  that  the  evidence  of  the  witness  would  be 
L  admissible,  and  of  service  to  the  defendant  when  obtained b.     And 
-Hit  appear  to  the  court,  that  a  mandamus  or  commission  to  examine 
abroad    is  moved   for    to   delay  the   plaintiff,   they  will 
the  writ  only  on  bringing  the  money  into  court c.     Under  this 
ite,  a  commission  to  examine  witnesses  abroad  may  be  granted, 
the  usual  clause,  requiring  the  commissioners  to  take  an  oath 
taach,  if  circumstances  be  shewn  which  make  it  appear  that  the  corn- 
will  be  inoperative,  unless  that  clause  be  omitted d.     And 
an  affidavit  in  support  of  an  application  for  a  commission  to 
witnesses  abroad,  stated  that  the  facts  alleged  in  the  pleadings 
place  in  the  presence  of  the  witnesses,  that  they  were  resident 
jfcfoad,   and   that  their  evidence  was  material  and  necessary,  the 
tjfenrt  held  it  to  be  sufficient ;  and  that  the  affidavit  need  not  state 
Hal  the  evidence  was  admissible,  or  that  the  application  was  bond 
jjNk  and  not  for  delay ;  and  also  that   no  affidavit  of  merits  was 
• :  and  the  court,  in  granting  such  an  application,  will  not 
terms  upon  the  party  applying  e.     But  where  a  rule  nisi  was 
Obtained  for  a  commission  to  examine  witnesses  in  Jamaica,  founded 
an  affidavit,  stating  that  there  were  several  persons  residing  in 
island,  but  whose  names  were  unknown  to  the  deponent,  who 
cognizant  of  the  facts  on  which  the  issue  was  joined,  the  court 
the  rule,   on  the  ground  that  the  affidavit  must  either 
sffjeciiy  the  witnesses  by  name,  or  otherwise  describe  themf. 

*>-  In  an  action  on  a  policy  of  insurance,  a  rule  having  been  obtained  for  Time  limited  for 
A  commission  to  examine  witnesses  abroad  on  interrogatories,  three  nations,  Ac. 
Greeks'  time  was  limited  for  taking  the  examinations ;  which  proving 
skmfficient,  the  time  was  afterwards  enlarged  *.      In  a  subsequent 

*  Brydget  v.  Fwher,  4  Moore  &  S.       55.  1  Tyr.  &  G.  869.   1  Gale,  410.  S.  C. 
46H  '  Gunter  v.  Mactear,  (or  M'Kear,)  1 

*  Lloyd  v.  Key,  S  DowL  Rep.  253.  Tyr.  &  G.  246.   1  Meeson  &  W.  201.  1 

*  DtJfton  v.  Lloyd,  1  Gale,  102.  Gale,  440.  4  DowL  Rep.  722.    12  Leg. 
«Cky  t>.    Stephenson,   1  Har.   &  W.       Obs.213.  S.C. 

*Nev.  &  M.S18.  S  Ad.  &  £.  807.  *  Shovey  v.  Shebelli,  1  Tyr.  Rep.  505. 
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•  Baddeley  v.  Gilmore,  1  Meeson  &  W. 
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"  ised  to  take  the  examination  of  witnesses  by  any  rule,  order,  writ,  taken  upon  oath, 

.  .  m  ..ma  /•  1  ^  1        I  OT    ftffinQfttlOII* 

"  or  coinrnission,  made  or  issued  in  pursuance  of  that  act,  and  he 

**  and  they  are  thereby  authorized  and  required,  to  take  all  such 

"  examinations  upon  the  oath  of  the  witnesses,  or  affirmation  in 

u  cases  where  affirmation  is  allowed  by  law  instead  of  oath,  to  be 

"  administered  by  the  person  so  authorized,  or  by  any  judge  of  the 

u  court  wherein  the  action  shall  be  depending :  And  if,  upon  such  Persons  giving 

u  oath  or  affirmation,  any  person  making  the  same  shall  wilfully  and  bedeemedsuUty 

u  oorruptly  give  any  false  evidence,  every  person  so  offending  shall  of  perjury. 

"  be  deemed  and  taken  to  be  guilty  of  perjury,  and  shall  and  may 

M  be  indicted  and  prosecuted  for  such  offence,  in  the  county  wherein 

'*  such  evidence  shall  be  given,  or  in  the  county  of  Middlesex,  if  the 

•*  evidence  be  given  out  of  England  :  And  that  it  shall  and  may  be  Persons  ap- 

"  lawful  for  the  master,  prothonotary,  or  any  other  person  to  be  j^L  examina-  " 

M  named  in  any  such  rule  or  order  as  aforesaid,  for  taking  any  ex-  tions  t0  reP°rt 

J  °  to  the  court, 

**  simulation  in  pursuance  thereof,  and  he  and  they  are  thereby  re-  upon  the  con- 
u  quired  to  make,  if  need  be,  a  special  report  to  the  court,  touch-  ^^eateTi? 
"  mg  such  examination,  and  the  conduct  or  absence  of  any  wit-  necessary. 
'•  ness  or  other  person  thereon,  or  relating  thereto ;  and  the  court  Proceedings 
"  is  thereby  authorized  to  institute  such  proceedings,   and  make  thereon* 
"  such  order  and  orders,  upon  such  report,  as  justice  may  require, 
**  and  as  may  be  instituted  and  made  in  any  case  of  contempt  of  the 
u  court."* 

t  The  party  succeeding  in  the  action  was  not  formerly  entitled  to  Costs  of  examin. 
the  costs  of  examining  his  witnesses  on  interrogatories,  or  taking  jjj* irucrmea^ 
office  copies  of  depositions ;  but  the  party  whose  witnesses  were  tories. 
examined  paid  his  own  expense,  unless  it  were  otherwise  ex- 
in  the  rule  b :  and  this  held,  as  well  with  regard  to  wit- 
examined  abroad,  as  in  this  country c  :  The  reason  was,  that 
by  the  practice  of  the  court  of  Chancery,  a  party  applying  for  a 
commission  to  examine  witnesses  on  his  behalf,  must  pay  the  ex- 
penses ;  and  unless  the  courts  of  law  had  adopted  the  same  rule, 
with  respect  to  die  party  applying  for  leave  to  examine  witnesses 
abroad  on  depositions,  which  could  not  be  done  without  the  other 
party's  consent,  such  consent  would  never  have  been  given,  but  the 
applicant  would  have  been  driven  to  the  expense  of  applying  for  a 
commission d.  But,  in  the  Common  Pleas,  where  the  rule  of  court 
for  examining  witnesses  by  commission  expressed  that  the  deposi- 
tions of  witnesses  at  Hamburgh  and  Lubeck  were  to  be  taken,  and 

*  Sot.  1  W.  IV.  c  22.  §  8.  c  Taylor  v.  Royal  Exchange  Assurance 

b  Stephens  v.  Crfchton,  2  East,  959;       Company,  8  East,  219a 
and  see  Hul  Costs,  2  Ed.  439.  d  Same  ?.  Same,  id.  393,  4. 


depoaiiimit. 
of  the  party. 
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the  commission  was  directed  to  persona  at  Hamburgh,  and  the  com 
were  ordered  to  abide  the  event  of  the  trial,  the  expenses  of  bringing 
witnesses  from  Lubeck  to  Hamburgh  were  allowed  on  taxation'. 
And  now,  by  the  statute  1  W.  IV.  c.  2%  b,  "  the  costs  of  ever)-  role 
"  or  order  to  be  made  for  the  examination  of  witnesses,  under  »T 
"  commission  or  otherwise,  by  virtue  of  that  act,  and  of  the  proceed- 
"  ings  thereupon,  shall,  except  in  the  case  thereinbefore  proiiiW 
"  for  r,  be  costs  in  the  cause,  unless  otherwise  directed,  either  by  tin 
"  judge  making  such  rule  or  order,  or  by  the  judge  before  whom  il» 
"  cause  may  be  tried,  or  by  the  court."  Since  the  making  of  thli 
statute,  it  is  discretionary  with  the  court,  whether  they  will  alio* 
the  expenses  of  foreign  witnesses  brought  over  for  the  purposes  of  I 
cause,  or  only  the  costs  of  a  commission  d.  And  the  costs  of  a  com- 
mission to  examine  a  witness  abroad,  are  not  allowed  to  the  p«rtj 
who  obtains  the  commission,  although  successful  in  the  action,  "bat 
the  examination  is  more  peculiarly  for  his  benefit*.  But  in  order  to 
review  a  taxation  by  the  master,  for  disallowing  the  expenses  ill'  At- 
tention of  a  foreign  witness  in  this  country,  it  should  be  shewn  tbi 
the  master  did  not  exercise  his  discretion  on  the  subject,  after  "pe- 
dal grounds  for  the  allowance  had  been  laid  before  himf. 
'  As  the  depositions  on  interrogatories,  however,  are  only  taken  i 
bene  esse,  it  is  enacted  by  the  above  statute  *,  thut  "  no  examination 
"  or  deposition,  to  be  taken  by  virtue  of  that  act,  shall  be  read  '« 
"  evidence  at  any  trial,  without  the  consent  of  the  party  ag»m"> 
"  whom  the  same  may  be  offered,  unless  it  shall  appear  to  tlie  iati»- 
"  faction  of  the  judge,  that  the  examinant,  or  deponent,  is  bejW 
"  the  jurisdiction  uf  the  court,  or  dead,  or  unable,  frojn  peimsiiin1 
"  sickness  or  other  permanent  infirmity,  to  attend  the  trial ;  in  ill 
"  or  any  of  which  cases,  the  examinations  and  depositions,  certified 
"  under  the  hand  of  the  commissioners,  master,  prothonotary,  or  other 
"  person  taking  the  same,  shall  and  may,  without  proof  of  the  sig- 
"  nature  to  such  certificate,  be  received  and  read  in  evidence,  saving'" 
"just  exceptions."  And  it  has  been  holden,  that  witnesses  exwiKd 
under  a  judge's  order,  in  expectation  of  their  going  abroad,  are  «~ 


•  Mulkr  <>.  Hanihorne,  3  Bot  4  P. 
55b';  and  me  TidJ  IW  »  Ed.  813. 

'  Arte,  *87. 

'  M'Alpincu.  Pole.,  (Powlea,or  Cole*,) 
1  Cramp.  &  M.  795.  8  Tyr.  Rep.  871.  S 
Dowl.  Rep.  899.  7  Leg.  Obi.  11,  IS. 
S.  C.  Excheq. 


■  Bridge*  (or    Brydges)  v.  FU 

Bing.  N.  B.  610.  1  Scott,  185.  Iff 

86.  S.  Cv 

'  White  0.  Mayor,  5  Tyr.  Rep.  * 
*  Stat.  I  W.  IV.  c  BB.5  10;  i 

to  giving  deposition*  in  evidrwr, » 

Prac.  9  Ed.  811,4c. 
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ied  as  much  for  one  side  as  the  other ;  and  either  party  may  use 
r  evidence  at  the  trial,  if  it  be  shewn  that  the  witnesses  are 
>ad :  but  this  must  be  proved ;  and  the  statement  in  their  de- 
tions,  that  they  are  going  abroad,  is  not  sufficient  for  this  pur- 

*  Proctor  v.  Lainson,  7  Car.  &  P.  629. 
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rm  for  any  such  arbitrator  making  his  award."  This  statute  ap- 
i  to  references  of  civil  proceedings  only :  when  criminal  matters, 
efore,  are  referred,  the  submission  is  revocable  at  common  law  *• 
the  statute  does  not  apply  to  arbitrators  appointed  in  pursuance 
clause  in  a  deed,  that  all  disputes  shall  be  referred  to  the  arbi- 
on  of  two  persons,  who  are  directed  to  choose  an  umpire  before 
•  proceed,  but  which  umpire  has  not  been  appointed1*.  On  this 
ate  it  has  been  decided,  that  the  authority  of  an  arbitrator  can- 
be  revoked,  after  he  has  made  his  award  c.  And  the  court,  or  a 
$e,  cannot  make  a  rule  or  order  for  revoking  it,  without  hearing 
b  parties :  Therefore,  where  a  judge  at  chambers  had  revoked  a 
mission  to  arbitration,  on  an  ex  parte  statement,  the  court  rescinded 
order  of  revocation d.  This  statute  is  general,  as  to  the  power 
be  court,  or  a  judge,  to  enlarge  the  time  for  making  an  award  *. 
d  it  seems  that  the  court,  or  a  judge,  may  enlarge  the  time  for 
arbitrator  to  make  his  award,  whether  his  authority  has  been  re- 
ted  or  not,  and  although  the  order  of  reference  contain  no  power 
enlarge  the  original  termr. 

\y  another  clause  of  the  same  statute  it  is  enacted,  that  "  when  any  Power  to  oam- 
sftrence  shall  have  been  made  by  any  such  rule  or  order,  or  by  any  07 JjJ^e?0* 
ibmission  containing  such  agreement  as  aforesaid,  it  shall  be  law- 
il  for  the  court  by  which  such  rule  or  order  shall  be  made,  or 
hich  shall  be  mentioned  in  such  agreement,  or  for  any  judge,  by 
lie  or  order  to  be  made  for  that  purpose,  to  command  the  at- 
indance  and  examination  of  any  person  to  be  named,  or  the  pro- 
action  of  any  documents  to  be  mentioned  in  such  rule  or  order  * 
ad  the  disobedience  to  any  such  rule  or  order  shall  be  deemed  a 
antempt  of  court,  if,  in  addition  to  the  service  of  such  rule  or 
rder,  an  appointment  of  the  time  and  place  of  attendance  in  obe- 
ience  thereto,  signed  by  one  at  least  of  the  arbitrators,  or  by  the 
tnpire,  before  whom  the  attendance  is  required,  shall  also  be 
firved,  either  together  with,  or  after  the  service  of  such  rule  or 
rder :  Provided  always,  that  every  person  whose  attendance  shall 
•e  so  required,  shall  be  entitled  to  the  like  conduct  money,  and 

Rex  v.  Bardell,  1  Nev.  &  F.  74.  651.  3  Scott,  90.   5  DowL  Rep.  32.    2 

«.  ShilHbeer,  5    DowL  Rep.  23b.  Hodges,  1.  12  Leg.  Obi.  323.  a  C. 

~  •  Burley  v.  Stevent,    4  Dowl.  Rep. 

Bright  v.  Durnell,  4  Dowl.  Rep.  756.  770.  1  Gale,  374.  S.  C. 

ft.  &  G.  576.  S.  C.  f  Potter  ».  Newman,  1  Tyr.  &  G.  29. 

Ptrippt  v.  Ingram,  3  Dowl.  Rep.  669.  2  Cromp.  M.  &  R.  742.   1  Gale,  873.  4 

Ug.  Obs.  173.  S.  C.  Dowl.  Rep.  504.  S.  C. 

Clarke  v.  Stocken,  2  Bing.    N.  R. 
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&  10  W.  III.  c.  15.  $  1.     In  the  King's  Bench  it  is  a  rale*,  that  Objections  to 
i  .  ,  .  •  j  award  mutt  be 

wben  a  rule  to  shew  cause  is  obtained  in  this  court,  to  set  aside  an  gtated  in  rule 

ward,  the  several  objections  thereto  intended  to  be  insisted  upon  at  nuu 
tie  time  of* making  such  rule  absolute,  shall  be  stated  in  the  rule  to 
hew  cause:"  and  there  is  a  similar  rule  in  the  Common  Pleas b; 
rhich  has  also  been  adopted  in  the  Exchequer c.  This  rule  ap- 
dies  to  the  certificate  of  an  arbitrator,  empowered  to  ascertain  the 
unount  due  from  the  defendant  to  the  plaintiff,  and  to  certify  the 
Mine  to  the  associate,  by  whom  a  verdict  is  to  be  entered  accord- 
ingly d :  And,  in  the  King's  Bench,  where  a  rule  to  set  aside  an  award 
wai  drawn  up  on  reading  the  affidavit,  and  paper  writing  annexed, 
which  was  in  fact  a  copy  of  the  award,  but  was  not  stated  to  be  so, 
tke  court  held  that  the  rule  was  bad,  and  could  not  be  amended'. 
Bat  a  rule  to  set  aside  an  award,  made  after  action  commenced,  on 
Mount  of  objections  to  the  declaration,  need  not  refer  to  the  declara- 
•«;  as  it  is  sufficiently  before  the  court e.  So,  where  the  defect  is 
apparent  on  the  face  of  the  award,  it  is  unnecessary  to  state  the  ob- 
jection in  the  rule  nisi f.  In  the  Common  Pleas,  on  moving  to  set 
•ride  an  award  made  under  a  rule  of  court,  the  rule  nisi  ought  to  be 
fawn  up,  on  reading  the  rule  under  which  the  matter  was  referred*: 
And  in  a  case  which  occurred  in  that  court,  previously  to  the  above 
wle,  it  was  holden  that  although  the  objections  to  an  award  ought  to 
we  been  specified  in  the  rule  nisi  to  set  it  aside,  the  court  was  not 
frecluded  by  the  omission,  from  entering  into  any  valid  objection  that 
Bight  be  raised  to  the  award  h. 


*  B.  E.  2  Geo.  IV.  K.  B.  4  Barn.  & 
AM.  639.  2  Chit  Rep.  376 ;  and  see  Al- 
bs? «.  Proudlock,  1  Har.  &  W.  357.  4 
Dowl.Rep.54.  10  Leg.  Oba.  525, 6.S.C. 

kR.M.10  Geo.  IV.  6  Bing.  348.  3 
Moore  &  P.  762. 

9  faith  v.  Briscoe,  11  Price,  57.  Wat- 
U*  P.  Phillpotts,  1  M'CleL  &  T.  394. 
Add  Prac.  9  Ed.  844,  5. 

4  Cvxnicbael  v.  Houchen,  3  Nev.  &  M. 
*S;  and  see  Whatley  v.  Morland,  4  Tyr. 


Rep.  255. 

•  Sherry  v.  Okes,  (or  Oke,)  1  Har.  & 
W.  119.  3  Dowl.  Rep.  349.  9  Leg.  Ob*. 
379.  S.C. per  Patteson,  J.;  and  see  Car- 
michael  v.  Hunter,  1  Har.  &  W.  120.  (a.) 

f  Manser  v.  Heaver,  3  Barn.  &  Ad. 
295. 

*  Christie  v.  Hamlet,  5  Bing.  195.  2 
Moore  &  P.  316.  8.  C. 

h  Dicas  v.  Jay,  5  Bing.  281.  2  Moore 
&  P.  448.  S.  C. 
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Qf  Trials  at  Nisi  Prius,  awl  their  Incidents. 

i !■■■■■  ■■.,.'.!■:■  :.  J.  \  the  present  Chapter  it  is  proposed  to  consider  the  alteration 
which  have  been  made  by  recent  statutes,  rules  of  court,  and  judicul 
decisions,  in  the  following  incidents  to  trials  at  nhi  prius;  1st,  plea 
after  the  last  pleading,  or  issuing  the  jury  process,  which  were  for- 
merly called  pleas  puis  darrein  continuance ;  2diy,  the  hearing  of  coun- 
sel at  the  trial ;  Sdly,  the  amendment  of  variances  by  the  coutt,  « 
judge  at  nisi  prius,  under  the  statutes  9  Geo.  IV.  c.  15.  and  3  &  t 
W.  IV.  c.  42. ;  M.l)  I  v.  the  acquittal  of  a  co-defendant,  to  make  liirn  i 
witness^  5th)y,  ordering  witnesses  out  of  court ;  Gthly,  the  aata- 
ment  of  damages  by  the  jury,  oti  a  verdict  for  the  plaintiff;  7tlilv,  the 
judge's  certificate  respecting  costs,  or  for  immediate  or  speedy  execs- 
tion ;  and  lastly,  the  postea. 

We  have  already  seen  *,  that  by  a  late  statutory  rule  of  pleading'. 
"  no  entry  of  continuances  by  way  of  imparlance,  curia  advisari  rill. 
v'tcecomes non  misit  breve,  or  otherwise,  shall  be  made  upon  any  record 
or  roll  whatever,  or  in  tlie  pleadings,  except  the  jxirata  ponitvr  in  a- 

it  sptcfu,  which  is  to  be  retained."  In  this  ride  there  is  a  proviso,  thtf 
"  in  all  caseB  in  which  a  pita  puts  darrein  continuance  is  no*'  by  la* 
pleadable  in  banc,  or  at  nisi  prius,  the  same  defence  may  be  pleaded 
with  an  allegation  that  the  matter  arose  after  the  last  pleading,  or  tto 

c-    issuing  of  the  jury  process,  as  the  case  may  be  :"  and  there  is  alsoi 
proviso,  that  "  no  such  plea  shall  be  allowed, 
an   affidavit,   that   the   matter   thereof  arose 
before  the  pleading  of  such  plea,   or  unless  th 


!  order."      An  affi, 

town,  on  the 

taking  affidai 
before  one  of  the  judges  of  assi 
allow  it  to  be  resworn  before  hiii 


accompanied  bj 

irose  within  eight  days  neii 

less  the  court  or  a  judge  shiU 

fy  such  plea  at  the  assizes,  if 

day  of  the  assizes,  befon: 

is  not  good  :  it  should  be  swore 

but  the 

And  where  a 


:,  ,*•., 


"  Ante,  *47,  S. 

"  R.   Pt.    Gen.    H.    +  W.  IV.  rig.  2. 

Barn.   &  Ad.  Append. ii    lOBing.  46*. 
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1  Bulletin.  Leighlon,SC»r.4P.4» 
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ntinuance  stated  that,  since  the  last  continuance,  the  plaintiff  had  re-  When  notsuf- 
vered  a  judgment  for  the  same  cause  of  action,  and  the  affidavit  to  J™  "^ 
rify  this  plea  stated  the  time  at  which  the  judgment  was  recovered, 
rich,  by  reference  to  the  nisi  prius  record,  appeared  to  be  not  since 
*  last  continuance,  it  was  holden  that  this  affidavit  did  not  verify  the 
?a,  and  that  the  plea  could  not  be  received ».  But  if  a  plea 
?aded  after  the  last  pleading  be  good  in  form,  and  verified  by  offi- 
cii, and  there  be  also  an  affidavit,  under  the  above  rule,  the  judge 
nisi  prius  will  receive  it,  although  there  may  be  reason  to  believe 
it  it  is  pleaded  for  delay  b. 


When  the  jury  are  sworn,  the  junior  counsel  for  the  plaintiff  opens  Order  in  which 
pleadings0 ;  after  which,  if  the  onus  probandi,  or  proof  of  the  issue,  ^"rf^**6 
t  upon  the  plaintiff,  as  where  the  general  issue  is  pleaded,  or  com- 
Q  plea  in  denial  of  the  contract  or  wrong  stated  in  the  declaration, 

senior  or  leading  counsel  states  his  case  to  the  jury  ;  -  and  after  When  plaintiff's 
ing  and  examining  witnesses  in  support  of  it,  the  counsel  for  the  counseTentitled 
eiidant  are  heard ;  and  if  they  call  any  witnesses,  the  plaintiff's  to  begin,  and 

.___  have  the  revlv 

usel  have  the  general  reply  d.  The  plaintiff's  counsel  have  also  a 
ht.  to  begin  and  state  the  facts,  although,  by  a  rule  of  court,  the  de- 
fiant is  under  an  obligation  to  admit  the  plaintiff's  case  d.  And  if  a 
*t  of  equity  direct  an  action  of  trover  to  be  brought,  and  order  that 
defendant  shall  admit  the  finding  and  conversion  of  the  goods, 
*  does  not  entitle  the  defendant  to  begin  *.  If  a  defendant  prove 
r*nent  to  a  plaintiff,  by  shewing  the  particulars  of  demand  deli- 
cti under  a  judge's  order,  in  which  the  plaintiff  has  credited  the 
fetidant,  this  is  the  evidence  of  the  defendant,  and  entitles  the  plain- 
^  to  the  reply  f.  But  when  there  is  a  rule  to  pay  money  into  court, 
e  Unere  production  of  the  rule  by  the  defendant  is  not  considered  as 
whence  on  his  part,  so  as  to  give  the  right  of  reply  to  the  plaintiff*. 


*  fctinsball  v.  Evans,  4  Car.  &  P. 
**•  per  Palteson,  J. ;  and  see  further  as 
9  picas  puis  darrein  continuance,  Tidd 
W  9  Ed.  847,  &c.  Alder  v.  Park,  5 
W  Rep.  16.  2  Har.  &  W.  78.  12 
*g.  Obs.  289, 90.  S.  C. 

b  Corporation  of  Ludlow  v.  Tyler,  7 
'*».  &  P.  637. 

*  On  the  trial  of  an  action  brought  in 
^md  pauperis,  a  king's  counsel  or  ser- 
*nt.may  appear  for  the  plaintiff  alone, 
khout  a  junior.     James  v.  Harris,  7  Car. 


&  P.  257.  per  Williams,  J. 

d  Thwaites  o.  Sainsbury,  5  Car.  &  P. 
69.  per  Tindal,  Ch.  J. 

•  Turberville  v.  Patrick,  4  Car.  &  P. 
557.  per  Bosanqvet,  J. 

7  Rymer  v.  Cook,  1  Moody  &  M.  86. 
(a.)  ;  and  see  Macarthy  v.  Smith,  8  Bing. 
145.  1  Moore  &  S.  227.  2  Tyr.  Rep. 
888.  (a.)  S.  C. 

1  R.  H.  60  Geo.  III.  C.  P.  2  Taunt. 
267.  1  Car.  &  P.21.n. 
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On  sevenl  When  there  are  several  issues,  some  of  which  are  incumbent  on  the 


issues. 


plaintiff,  and  others  on  the  defendant,  it  is  said  to  be  usual  for  the 
plaintiff  to  begin,  and  to  prove  those  which  are  essential  to  his  ate; 
and  then  the  defendant  does  the  same,  and  afterwards  the  plaintiff  ii 
entitled  to  go  into  evidence  to  controvert  the  defendant's  affinnatjre 
proofs ;  after  which,  the  defendant's  counsel  is  entitled  to  a  reply 
upon  such  evidence,  in  support  of  his  own  affirmatives,  and  theplfto- 
tiff's  counsel  to  a  general  reply  a. 
On  plea  in  abate-  On  a  plea  in  abatement  of  the  non-joinder  of  a  joint  contractor,  k 
joinder,  &c         was  formerly  ruled  that  the  defendant's  counsel  were  entitled  to 

begin  b :  but  it  has  since  been  determined,  that  the  plaintiffs  cotnad 
in  such  case  are  entitled  to  begin,  unless  the  damages  are  admitted'. 
And  where,  in  assumpsit  for  work  and  labour,  the  defendant  pktded 
that  '  the  promise  was  made  to  the  plaintiff  and  /•  S.  and  not  to  the 
plaintiff  alone,'  and  the  replication  was  that  c  the  promise  was  suit 
to  the  plaintiff  alone,  and  not  to  the  plaintiff  and  /.  S.'  it  was  rtU 
that  on  this  issue,  the  plaintiff  ought  to  begin d.  So,  in  assmpcti 
where  fhe  declaration  stated  that  the  defendant  agreed  to  bail' 
houses  according  to  a  specification,  and  assigned  for  breach  that  he 
did  not  build  according  to  the  specification,  and  the  defeodtft 
pleaded  that  he  did  so  build,  the  court  held  that  on  this  issue  the 
plaintiff  must  begin,  and  prove  that  the  defendant  had  not  bnk 
When  issue  is  according  to  the  specification e.  When  the  general  issue,  or  col- 
lateral fact.      ~    mon  plea  m  denial,  is  not  pleaded,  but  issue  is  joined  on  a  collated 

fact,  as  the  execution  of  a  release  in  assumpsit  or  debt,  the  fact  of 
payment  in  assumpsit*  or  debt  on  bills  of  exchanges,  or  for  money 
lenth,  or  on  a  plea  of  solvit  ad  diem  in  debt  on  bond  *,  the  proof  of 
which  rests  on  the  defendant,  his  counsel  begin  after  the  pleadings  art 
opened,  and  have  the  general  reply.  So,  in  an  action  by  the  indorsee 
of  a  bill  of  exchange  against  the  acceptor,  where  the  defendant  pleaded 
first,  that  the  bill  was  accepted  for  a  debt  from  which  he  was  discharged 
under  the  insolvent  debtors'  act,  of  which  the  plaintiff,  at  the  time  of  the 

*  1   Stark  Evid.  1  Ed.  382 ;    and  see  e  Smith  n.  Davies,  7  Car.  &  P.  &> 

Rose.  Evid.  2  Ed.  13 J,  2.     Jackson  v.  and  see  Shilcock  v.  Passman,  ui  23ft/* 

Hesketh,  2  Stark.  NL  Pri.  519.  521.  Alderson,  B.      Scott  t>.  Lewis,  id.  Stf- 

b  Fowler  v.  Coster,  1  Moody  &  M.  241.  jter  Coleridge,  J. 

3  Car.  &  P.  463.  S.  C.  per  Ld.  Tcntcrdeii,  f  Coxhcad  v.  Huisb,  7  Car.  &  P.  & 

Ch.  J. ;  and  see  2  Stark.  Evid.  1  Ed.  2.  e  Smart  v.  Rayner,  6  Car.  &  P.  721./*" 

c  Morris  v.  Lotan,  1  Moody  &  R.  233.  Parke,  B. 

per  Ld.  Denman,  Ch.  J.;  and  see  2  Stark.  h  Ricbard*on  t».  Fell,  4  DowL  Rep*  ^' 

Evid.  1  Ed.  2.  10  Leg.  Obs.  206.  S.  C. 

A  Davies  r.  Evans,  6  Car.  &  P.  619.  »  Sandford  n.  Hunt,  I  Car.  &  P.  IK- 
per  Parke,  B. 
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dorsement,  had  notice ;  and  secondly,  that  the  bill  was  accepted  to 
dttce  the  drawer  not  to  oppose  the  discharge  of  the  defendant 
ider  that  act,  of  which  the  plaintiff,  at  the  time  of  the  indorsement, 
fed  also  notice,  and  the  plaintiff,  in  his  replication,  denied  the  no- 
ce  stated  in  each  of  the  pleas,  it  was  ruled  that  on  these  issues, 
te  defendant  must  begin,  and  that  the  onus  of  proving  that  the  plain- 
tff  bad  notice,  was  on  the  defendant  *.  So,  where  a  party  gave  a 
beck  for  the  amount  of  a  deposit,  on  a  sale  by  auction,  which  sale 
*as  void,  and  in  an  action  on  the  check,  he  pleaded  that  there  was 
bo  consideration  for  it,  and  the  plaintiff  replied  that  there  was  con- 
sideration, it  was  ruled  that  on  this  issue,  the  defendant  must  be- 
pn  \  So,  in  an  action  on  a  bill  of  exchange,  by  the  indorsee  against 
ke  acceptor,  where  the  defendant  pleaded  that  it  was  an  accomrao- 
■tion  bill,  and  that  a  blank  acceptance  had  been  filled  up  and  ap- 
ied  in  discharge  of  this  and  other  bills,  and  the  plaintiff  replied 
•t  the  defendant  broke  his  promise  without  such  cause  as  in  that 
*»  alleged,  the  court  held  that  on  these  pleadings,  the  defendant 
»  entitled  to  begin  c.  So,  in  assumpsit  on  a  bill  of  exchange,  by 
Lorvee  against  acceptor,  where  the  only  plea  was  that  the  bill  had 
***  altered  after  acceptance,  without  the  defendant's  consent,  the 
**"t  held  that  the  defendant's  counsel  had  the  right  to  begin,  and 
it  upon  his  calling  for  the  bill,  the  plaintiffs  counsel  ought  to 
<Nl*ice  it  without  notice  d.  To  a  mandamus  to  a  rector,  to  restore 
Parish  clerk,  the  rector  returned  that  the  clerk  was  guilty  of  acts  of 
K>xication,  and  therefore  he  dismissed  him ;  the  clerk  brought  an 
Win  for  a  false  return,  and  in  his  declaration  recited  the  return, 
*&  negatived  the  allegations  contained  in  it;  the  rector,  by  his 
b*,  repeated  the  charges  contained  in  the  return,  and  the  court 
*ld  that,  on  these  pleadings,  the  defendant  had  the  right  to  be- 

In  an  action  for  a  libel,  when  a  justification  was  pleaded  without  In  action  for 
*«  general  issue,  it  was  formerly  holden  that  the  defendant  was 
^titled  to  begin  f.     So,  in  an  action  of  assault  and  battery,  when  Of  assault,  and 
b*n  was  a  plea  of  justification  only  and  issue  thereon,  the  defend-  baltery' 
*tt*s  counsel  had  formerly  a  right  to  begin,  the  affirmative  of  the 
**ue  being  on  him,  and  the  onus  of  proving  damages  not  being 

*  Warner  v.  Haines,  6  Car.  &  P.  666.       Edwards  v.  Jones,  id.  683. 

*r  Ld.  Dcnman,  Ch.  J.  *  Bowles  v.  Neale,  7  Car.  &  P.  262. 

b  Mills  v.  Oddy,  6  Car.  &  P.  728.  per  per  Ld.Denman,  Ch.  J. 

W*ef  B.  f  Cooper  v.  WaLley,   1  Moody  &  M. 

•  Faith  ir.  M'Intyre,  7  Car.  &  P.  44.  248.    3  Car.  &  P.  474.  S.  C.  ;*r  Ld. 
4  Barker  v.  Malcolm,  id.  101 ;  and  see  Tenterden,  Ch.  J. 
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sufficient  lo  give  that  right  to  the  plaintiff's  counsel  *. 
however,  has  been  recently  come  to  by  all  the  judges,  that 
of  slander,  libel,  and  other  actions  for  personal  injur 
plaintifFsecks  to  recover  actual  damages,  of  an  unascertained  amount, 
he  is  entitled  to  begin,  although  the  affirmative  of  the  issue  may,  it 
point  of  form,  be  with  the  defendant '  b;  And  accordingly,  in  so  u- 
tion  for  false  imprisonment,  where  the  defendant  pleaded  as  a  judi- 
cation, that  the  plaintiff  had  stolen  feathers,  and  that  he  was  tlerc 
fore  imprisoned,  and  the  plaintiff  replied  de  injuria,  &c.  it  was  ruW 
that  the  plaintiff  was  entitled  to  begin,  although  there  was  no  pi" 
of  the  general  issue,  and  the  affirmative  was  on  the  defendant'.  S* 
where,  to  an  action  for  breach  of  promise  of  marriage,  the  defendant  did 
not  plead  the  general  issue,  but  only  that  the  plaintiff,  after  the  promw. 
conducted  herself  in  a  lewd,  unchaste,  and  immodest  manner,  &c  it  *» 
decided  that  on  this  state  of  the  pleadings,  the  plaintiff  was  entitled  w 
begin*.  But  where  the  plaintiff  does  not  go  for  unliquidated  damip* 
the  party  on  whom  tin-  affirmative  lies  is  entitled  to  begin*:  Tbtrt- 
fore,  in  an  action  of  debt  for  a  penalty  of  50/.  for  carrying  the  [Jim- 
tiff  to  a  prison  under  mesne  process,  within  twenty-four  hours,  "&« 
the  defendant  pleaded  that  it  was  by  the  plaintiff's  own  constat, 
and  the  plaintiff  replied  tliat  he  did  not  consent,  the  court  add 
that  on  these  pleadings,  the  defendant  should  begin  e.  So,  in  corn**! 
to  recover  damages  for  the  n on- performance  of  an  agreement  udJ" 
seal,  if  the  defendant  plead  only  that  the  deed  was  obtained  by  ff«^ 
and  covin,  the  affirmative  of  the  issue  being  upon  him,  and  tK» 
not  being  a  case  within  the  rule,  his  counsel  has  a  right  to  begin. 
although  the  damages  are  uncertain,  and  evidence  was  requisite  w 
guide  the  jury  in  forming  their  estimate  of  them  f.  And  in  an  act"» 
of  covenant  for  not  repairing,  &c.  if  the  defendant  plead  aflirmati" 
pleas,  he  is  in  general  entitled  to  begins.  In  considering,  howect. 
which  party  ought  to  begin,  it  is  not  so  much  the  form  of  the  ism' 
which  is  to  be  considered,  as  the  substance  and  effect  of  it ;  and  lk 
judge  will  consider  what  is  the  substantial  fact  to  be  made  oat,  m 
on  whom  it  lies  to  make  it  out h  :  And  accordingly,  where  in  an  actio* 

•  Bedell  v.  KuweH  Ry.  &  Mo.  893.  '  Silk  v.  Humphery,  7  Cir.  k  P.  Hi 

per  Beu.  Ch.  J.  and  Ma  Burtetl  r.  Nicholson,  1  !UWi* 

»  Carter  v.  Jonen,  6  Car.  fc  P.  6*.    1  R.  30*.  6  Car.  &  P.  80S.  S.C.foU 

Moody  it  R.  381 .  S.  C.  Denwum.  Ch.  J. 

'  AuEimon  v.  Wm|  6  C.r.  &  P.  C97.  '  Reeve  e.  Unrlerhili,  6  Car-  S  P.  ™- 

jf  Aldennn,  D.  frr  Hh»aV,Ch.  J. 

'  Harriion  e.  Gould,  7  Car.  h  P.  580.  «  Lewi.  r.  WdU,  7  Cat.  *  P.  «'• 

fit  iinida,  .1.  after  vunsulliiig  witfc  Lit.  b  Soward  y.  Lcg^-ait,  Ul.  613. 
Alllng/tr,  Ch.  U. 
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wvenant  to  repair,  the  breach  was  that  the  defendant  did  not  re- 
r,  but  suffered  the  premises  to  be  ruinous,  &c.  and  the  defendant 
aded  that  he  did  repair,  and  did  not  suffer  the  premises  to  be- 
ne ruinous,  &c.  it  was  ruled  by  Lord  Abinger,  that  on  this  issue 
\  plaintiff  must  begin  \ 

[n  replevin,  where  a  defendant  pleads  property  in  a  third  per-  In  replevin. 
a,  and  issue  is  taken  thereon,  he  is  entitled  to  begin b.  And 
lere,  to  an  avowry  for  rent  in  arrear,  it  was  pleaded  that  the 
Bant  had  let  other  property  to  the  defendant  at  a  larger  rent,  and 
was  agreed  that  the  two  rents  should  be  set  off  against  each  other, 
ad  that  in  consequence  a  larger  sum  was  due  to  the  tenant  than 
be  tarn  distrained  for  by  the  defendant,  to  which  there  was  a  repli- 
afrm  denying  the  agreement,  it  was  holden  that  on  these  pleadings, 
lie  plaintiff  was  entitled  to  begin  c.  So  where,  in  replevin,  there  was 
i  cognizance  for  rent  in  arrear,  to  which  there  were  two  pleas,  the 
ne  stating  that  a  certain  agreement  had  been  entered  into  between 
die  landlord  and  tenant,  and  the  tenant  was  subsequently  induced  by 
the  landlord  to  enter  into  another  agreement,  which  second  agree- 
ment was  the  demise  in  the  cognizance  mentioned,  and  that  this  latter 
agreement  had  been  abandoned  by  mutual  consent,  before  any  rent 
became  due,  and  the  other  plea  was  similar,  except  that  it  averred 
$at  the  tenant  was  induced  to  enter  into  the  second  agreement  by 
fraud,  and  there  was  a  replication  to  the  first  plea  denying  the 
■handonment,  and  to  the  other  denying  the  fraud,  it  was  holden  that 
°ft  these  pleadings,  the  plaintiff  had  the  right  to  begin  d. 

In  trespass  quare  clausum  f regit,  if  the  defendant  plead,  as  to  the  In  trespass 
Mining  with  force  and  arms,  and  whatever  else  is  against  the  peace,  not  a^u,  &c.  "* 
polty,  and  as  to  the  residue  of  the  trespasses  a  justification,  which  is  de- 
"ed  by  the  replication  c,  the  defendant  has  a  right  to  begin.  So,  in  tres- 
*w  for  entering  the  plaintiff's  dwelling-house,  and  taking  his  goods, 
Q  a  plea  justifying  the  trespass  by  proceedings  under  a  commission 
f  bankrupt,  and  replication  taking  issue  on  the  act  of  bankruptcy, 
*e  defendant,  not  having  pleaded  the  general  issue,  has  a  right  to  be- 
'&  f.  So,  in  trespass  quare  clausum /regit,  where  liberum  tenementum 
*s  pleaded,  and  no  general  issue,  the  defendant  was  holden  to  be 
ttitled  to  begin  «.      So,  in  an  action  of  trespass  for  taking  goods, 

*  Soward  v.  Leggatt,  7  Car.  &  P.  613.  •  Hodges  w.  Holder,  3  Campb.  866. 

*  Colstone  ».  Hiscolbs,  1  Moody  &  R.  per  Bayley,  J.  Jackson  v.  Hesketh,  2 
K;*r  Alderton,  J.  Stark.  Ni.  PH.  518.  per  Bat/ley,  J. 

*  Curtis  ».  Wheeler,  4  Car.  &  F.  196.  f  Cotton  t>.  James,  1  Moody  &  M.  273. 
Moody  &  M.  493.  S.  C.  per  Ld.  Ten-  278.  3  Car.  &  P.  605.  S.  C.  per  Ld. 
«!«,  Ch.  J.  Tenterden,  Ch.  J. 

4  Williams  p.    Thomas,  4  Car.    Sc  P.  g  Pearson  v.  Coles,  1  Moody  &  R.  206. 

i./*r  Boliand,  B.  per  PaUeum,  J. 
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where  the  defendant,  without  pleading  the  general  issue,  pleaded  tla* 
the  house  was  within  and  parcel  of  the  parish  of  M-  and  that  it. 
being  a  constable,  took  the  goods  under  a  warrant  of  distress  fbt  pa- 
rochial rates ;  the  replication  stated  that  the  house  was  not  "itfci 
or  parcel  of  the  parish  of  M.  the  plaintiff's  counsel  claimed  the  ngfa 
to  begin,  as  they  had  to  prove  the  demand  of  the  perusal  and  coprrf 
the  warrant ;  this  the  defendant's  counsel  ottered  to  admit ;  anil  Ar 
court  held  that  the  defendant  had  the  right  to  begin  *.  And  hrfan 
the  same  right  in  treapais  for  shooting  a  dog,  where  there  arv  h 
pleas  of  justification,  hut  no  plea  of  the  general  issue,  although  tkr 
declaration  allege  special  damage  b. 

In  ejectment,  by  the  heir  at  law  against  a  devisee,  if  the  defemu* 
will  admit  the  lessor  of  the  plaintiff  to  be  heir,  he  has  a  right  f  if- 
gin,  and  is  entitled  to  the  reply  »:  So,  if  the  lessor  of  the  pi 
prove  his  pedigree,  and  there  stop,  and  the  defendant  set  up 
case  in  his  defence,  which  is  answered  by  evidence  on  the  part  of  lit 
lessor  of  the  plaintiff,  the  defendant  is  entitled  to  the  general  rrplj '  ■ 
which  is  also  the  case,  where  the  lessor  of  the  plaintiff  claims  undti  i 
will,  and  the  defendant  under  a  codicil  thereto,  the  validity  of  irfw* 
is  the  question  between  them,  and  the  defendant  admits  the  tait  »f 
the  lessor  of  the  plaintiff  under  the  will*.  So  in  ejectment  by  It*)", 
claiming  under  several  descents  from  a  particular  ancestor,  wh«iW 
defendant  admits  all  the  descents  except  the  first,  and  claims  undf 
will  of  this  ancestor,  the  defendant  is  entitled  to  begin  '.  But  "km 
in  ejectment,  each  party  claimed  as  heir  at  law,  and  the  real  q 
was  as  to  the  legitimacy  of  the  defendant,  who  was  clearly  heir  "l 
legitimate,  and  proposed  to  admit  that  unless  he  were  legitimate,  thr 
lessor  of  the  plaintiff  was  the  heir  at  law,  it  was  holden  that  itiimd- 
mission  did  not  give  him  the  right  of  beginning  «.  And  the  ilrlrtni- 
ant's  counsel  has  no  right  to  the  general  reply,  unless  he  admit*  tl* 
whole  primd  facie  case  of  the  lessor  of  the  plaintiff1' ;  Therrftf. 
where  the  counsel  for  the  defendant  only  admitted  the  pedum  oft* 
lessor  of  the  plaintiff,  and  the  counsel  for  the  latter  proved  tlicicB"1 


■  Burrcll  v.  Nicholson,  6  Csr.  &  F. 
S08.  I  Moody  &  R.  30+.  S.  C-  per  hi. 
Dtnmim,  Cti.J. 

*  Fiih  t.  Trarera,  3  Car.  &  P.  67R. 
;wt  Beit,  Ch.  J. ;  and  h*  Moms  w. 
Nugent,  7  Car.  &  P.  678. 

c  ,T ■,!...  ,.  v.  HeskMh,  2  Stark.  IK  Pri. 
51 B.  per  DavUy,  J. 

*  Goodiiile  d.  Reveit  r.  Braliam,  * 
Durnf.  &  E.  WTl  bul  Kc  Doe  <f.  Pile  P. 
Wilton,  6  CM.    A    P.  301.  305,8.  jwr 


Ld.  Dtnman,  Ch.  J. 

•  Doe  d.  Corbett  P.  Cotbeit,  S  C«q* 
308.  per  Bayley,  3.  Mm  r,  HcM 
B  Stark-  NL  Pri.  620.  per  Bajt  ,,  J. 

'.  Doe  d.  Wollaiton  e.  Bvoc  M>* 
&  It.  3S6.  per  Lu.  Doumm,  Ch.  J. 

'  Doe  d.  Warren  u.  Bray,  1  Mo 
M.  166.  per  Vaughn*,  B. 

»   Doc  A.  Tucker  e.  Tucker.  1  * 
&  M.  636.  per  Bnlland,  B. 
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itor  by  receipt  of  rent,  which  case  was  answered  by  set* 
ill,  die  validity  of  which  was  disputed  by  evidence  on  the 
lessor  of  the  plaintiff,  it  was  holden  that  the  defendant's 
not  entitled  to  the  general  reply  *.  On  a  trial  at  bar  of  On  writ  of  right 
*htt  the  demi  mark  having  been  tendered,  the  tenant  must 
i  where  a  rule  to  set  aside  an  award  is  made  into  a  special 
tunsel  who  objects  to  the  award  ought  to  begin,  and  have 

mt  for  goods  sold  and  delivered,  on  a  plea  of  coverture,  if  When  plaintiff 
elect  to  begin,  he  must  go  into  his  whole  case;  but  if  the  whdecuel 
Imit  the  debt,  she  is  entitled  to  begin  d.  And,  in  an  action 
when  the  general  issue  is  pleaded,  and  also  special  pleas, 
andestine  removal  of  goods  to  avoid  a  distress,  the  plain- 
sen  said,  ought  to  go  into  the  whole  of  his  case  in  the  first 
But  where  there  are  cross  demands  between  the  plain- 
endant,  the  plaintiff  need  not,  in  the  first  instance,  prove 
f  his  account,  but  need  only  prove  the  balance  which  he 
I  if  the  defendant  prove  his  set  off  to  a  larger  amount, 
may  then  prove  other  parts  of  his  account,  to  cover  the 
set  off  f. 

rmative  pleas  of  justification  are  put  on  the  record,  with  the  When  affirma. 
guilty,  the  plaintiff's  counsel  may,  if  they  please,  not  only  Sj£2  ortre 
cts  of  the  declaration,  but  may  also,  in  the  first  instance,  pleaded  with 
he  defendant's  case  is  gone  into  at  all,  go  into  any  evidence  ^l^f  not 
to  destroy  the  effect  of  the  justification,  by  way  of  antici- 
lefence  ;  or  they  may,  if  they  please,  content  themselves 

1  the  fact  on  the  plea  of  not  guilty,  and  then  close  their 

>  (or  Pill)  v.  Wilson,  6  Car.       178.  per  Abbott,  Ch.  J. ;  and  »ee  Bryan  v. 

6.  lMoody  &R.32S.S.C.  Wagstag  2  Car.  &  P.  125.  Ry.  ft  Mo. 
n,  Ch.  J. ;  but  see  Doed.      829.  S.  C  per  Abbott,  Ch.  J. 

arnea,  1  Moody  &  R.  386.  •  Rees  v.  Smith,  2  Stark.  NL  Pri.  81. 

m,  Ch.  J.  per  Ld.  EUenborough,  Ch.  J. ;  and  see 

fegwell,  8  Bing.  446.   11  Murray  v.  Butler,  8  Esp.  Rep.  105.  per 

2  Car.  &  P.  271.  S.  C.  Ld.  Kenyan,  Ch.  J.  Paterson  v.  Zacha- 
y,  5  Car.  &  P.  319.  per*  riah,  1  Stark.  Nu  Pri.  72.  per  Ld.  Bllen- 
Spiers  v.  Morris,  9  Bing.  borough,  Ch.  J.  Jackson  v.  Heaketh,  2 
&  S.  118.  S.  C  Stark.  Nu  Pri.  519,  20.  per  BayUy,  J. 
.  Marquis  of  Anglesea,  2  Robey  v.  Howard,  id.  555.  per  Abbott,  Ch. 

7.  per  Ld.  Lyndhurst,  Ch.  J.  Stansfeld  e.  Levy,  3  Stark.  Nu  Pri. 
further,  as  to  the  cases  in       8.  per  Abbott,  Ch.  J. 

tiff's  or  defendant's  counsel  r  Williams  v.  Davies,  {or  Davis,)    1 

)egin,  and  have  the  reply,  Cromp.  &  M.  464.    8  Tyr,  Rep.  888.   1 

£d.  858,  9.  Dowl.  Rep.  647.  S.  C. 
liggius,  3  Stark.  Nu  Pri. 
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case,  leaving  the  defendant  to  make  out  his  justification  as  he  can,  ud 
afterwards  go  into  evidence  in  reply,  as  to  the  justification*:  Butif  i 
plaintiff's  counsel,  knowing  by  the  pleas  what  the  defence  is  li) 
close  their  case,  and  trust  to  evidence  in  reply,  they  are  to  be  rewrir 
to  such  evidence  as  goes  exactly  to  answer  the  case  proved  w 
tempted  to  be  proved  by  the  defendant,  in  support  of  the  justifinassa, 

r  and  they  cannot  be  allowed  to  go  beyond  it  *.  In  an  action  for  a  I'M 
when  the  plea  of  not  guilty  is  pleaded,  and  also  special  pleas  of  ji 
fication,  the  plaintiff  may,  in  the  outset,  give  all  the  evidence  he  in- 
tends to  offer  to  rebut  such  justification ;  or  he  may  do  10  in  reuh  tt 
evidence  produced  by  the  defendant:  but  he  is  not  entitled  to  fm 
part  of  such  evidence  in  the  first  instance,  and  to  reserve  the  r«m« 
der  for  reply  to  the  defendant's  caseb. 

ly-  When  a  plaintiff's  ease  is  closed,  the  defendant's  counsel  may,  if 
think  there  is  no  evidence  to  go  to  the  jury,  ask  the  judge  to  now 
the  plaintiff' ;  but  if  the  defendant's  counsel  has  addressed  llic  jir 
and  examined  witnesses,  lie  has  then  no  right  to  address  the  judgef 
a   nonsuit  ■ .      After    the   plaintiff  has   closed   his   case,  he  is  not 

wit-'  general  permitted  to  adduce  further  evidence  d  ;  and  the  judge  *i 
never  allow  a  witness  to  be  called  back,  to  get  rid  of  any  difficulty  o 

j*.  the  merits,  or  on  any  thing  which  goes  to  the  justice  of  the  cue' 
But  the  judge  has  a  discretion,  whether  or  not  a  witness  shall  hen 
called,  after  the  party  who  called  him  has  closed  his  case'.  Anil 
the  exercise  of  this  discretion,  he  will  allow  the  plaintiff's  counsel  tt 
recall  awitness  to  prove  a  point  he  had  before  omitted  s,  or  lo  ob*irt 
objections  which  are  beside  the  justice  of  the  case,  and  little  met* 
than  mere  matter  of  form  h :  and  this  has  been  allowed  in  a  pen) 
action1.  In  an  action  for  work  and  labour,  after  the  plaintiff  b*J 
closed  his  case,  the  defendant  called  a  witness,  who  stated  that  tier* 
had  been  a  contract  i;i  writing  between  the  plaintiff  and  defend*!*, 
which   the  latter  produced,  but  tt  not  being  stamped,  the  judge  ■ 

*  Pierpoim  u.  Shapland,  1  Cur.  &   P.  jvr  Bttt,    Ch.    J.  ;    and    see  Soulbj  f. 

447,  H.  per  Lillledale,  J. ;  and  see  By.  &  PicLford,  S  Moore  &  P.  645. 

Mo.  S6fi.  in  mtit.  '    •  Adwns  u.  Bankart,  B  Tyi.  Rep.  4& 

-  Browne  D.  Murray,  By.  S.  Mo.  854.  428. 

per  AbboU.  Ch.  J.     Svlvinler  I'.  Hall,  id.  '  Browne.  00a,  iCu.&P.  \li.ff 

S5o.  in  nolh.  Pari,  J. ;  but  i«  George  ft  RtdfaA  1 

'  Robortl  t:  Croft,  7  Car.  ft  P.  S76.  Car.  tt  P.  466.  per  LtL  Tenltrdtn,  Cb.  J- 

-  George*.  Radford,  5  Car.  &  P.  46*.  »  Gile.  r.  Powell,  S  C»r.  ft  P.M9.J» 
466.  per  Ld.  TetUerden,  Ch.  J.     Re*  B.  Beit,  Ch.  J. 

Hildiich,  5  Car.  *  P.  K99.  per  Tnuntea,  '  i:  Surgoym-,  1    C»r.  *  '- 

J.  ISO.  (A.) 

1  Gilo  ft   Powell,   S   dr.   &  P.  250. 
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d  to  receive  it  in  evidence  ;  and  the  court  of  Common  Pleas  held 
it  was  properly  rejected,  hut  granted  a  new  trial,  on  payment  of 
s,  in  order  that  the  defendant  might  have  an  opportunity  of  pro- 
ng an  instrument  duly  stamped  a.  When  a  defendant  relies  upon  On  objections 
pd  objection,  and  calls  evidence  to  support  it,  the  plaintiff's  conn-  ^e  triah"^ 
baring  answered  the  objection,  the  defendant  is  entitled  to  be 
d  on  the  law  in  reply  b :  and  if  the  plaintiff's  counsel  answer  the 
ction,  and  the  defendant's  counsel,  in  replying  thereon,  cite  a  case, 
daintiff's  counsel  will  be  allowed  to  observe  on  the  case  so  cited  c. 
if  certain  parts  of  a  book  are  used  to  refresh  the  memory  of  a 
MS  for  the  plaintiff,  and  the  defendant's  counsel,  in  his  address  to 
jury,  observe  upon  the  general  state  of  the  book,  and  refer  to 
r  parts  of  it,  such  observations  do  not  give  the  plaintiff's  counsel 
light  of  reply  d.  Where  the  defendant  who  had  begun,  had  closed 
case,  and  the  plaintiff's  counsel  had  after  that,  in  his  address  to 
ury,  read  a  letter  which  he  caused  one  of  the  defendant's  wit- 
Mi  to  prove,  but  neither  gave  it  in  evidence,  nor  adduced  any  evi- 
e  at  all,  the  judge  would  not  allow  the  defendant's  counsel  to  re- 
but suggested  that  the  plaintiff's  counsel  should  have  the  letter 
a  and  read,  after  which  the  defendant's  counsel  should  reply*.  If  a 
r,  however,  be  shewn  to  a  witness  for  the  defendant,  on  the  voire 
to  make  out  that  he  has  an  interest,  and  the  witness  be  released 
examined,  the  judge  will  not  prevent  the  plaintiff's  counsel  from 
rang  on  this  letter  in  reply  f. 

»  an  action  of  false  imprisonment,  where  the  defendants  had  pleaded  When  several 
it  plea  of  not  guilty,  the  judge  would  not  allow  the  counsel  of  each  p^  by  diflfer- 
idant  either  to  cross  examine  the  witnesses,  or  to  address  the  ent  attornies. 
separately  *.     And  it  has  been  ruled,  that  where  several  defend- 
appear  by  separate  attornies,  and  have  separate  counsel,  if  they 
II  the  same  interest,  only  one  counsel  can  be  heard  to  address  the 
,  and  the  witnesses  are  to  be  examined  by  one  counsel  on  the  part 
1  the  defendants,  in  the  same  manner  as  if  the  defence  were 
*•     So,  in  ejectment,  if  a  landlord  and  tenant  defend  by  different 


lelder  v.  Ray,  3  Moore  &  P.  659. 
irden  v.  Tucker,  1  Moody  &  R.  192. 
i.  Tenterden,  Ch.  J. 
'airfie  v.  Denton,  3  Car.  &  P.  103. 
L  Tatierdetiy  Cb.  J. ;  and  see  PuU 
White,  id.  484.  per  Bett,  Ch.  J. 
*  v.  Barbara,  7  Car.  &  P.  356.  per 
tgc,J. 

ullen  v.  White,  3  Car.  &  P.  434. 
ssf ,  Cb.  J. 


•  Faith  v.  M'Intyre,  7  Car.  &  P.  44. 

f  Paul  v.  White,  5  Car.  &  P.  837.  per 
Patteson,  J. ;  and  see  Stephens  v.  Foster,  6 
Car.  &  P.  289.  per  Ld.  Lyndhurst,  Ch.  B. 

*  Seale  v.  Evans,  7  Car.  &  P.  593. 
Neele  v.  Wood,  13  Leg.  Obs.  157.  &  C. 

h  Chippendale  v.  Masson,  4  Campb.  174; 
and  see  Doe  d.  Fox  v.  Bromley,  6  Dowl. 
&  R.  292.  Perring  v.  Tucker,  1  Moody 
&  M.  391.  4  Car.  &  P.  70.  S.  C. :  but 
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,  and  have  different  counsel,  but  it  appears  that  the  tenant 
claims  no  title  but  what  he  derives  from  the  landlord,  the  judgt  n 
the  trial  will  only  allow  one  counsel  to  address  the  jury  for  (tteit- 
fence  ;  but  the  party's  counsel  who  does  not  address  the  jun.  w& 
be  at  liberty  to  cross  examine,  and  also  to  call  witnesses  *.  Aid 
where  two  defendants  appear  and  plead  by  the  same  attorney,  bo!  •> 
the  trial  counsel  appear  for  one  defendant  only,  and  the  other  de- 
fendant appear  in  person,  (he  counsel  only  will  be  allowed  to  *din» 
the  jury,  but  the  defendant  who  has  no  counsel  may 
the  witnesses b.  So  where,  on  (he  trial  of  an  issue  out  of  the* 
of  Chancery,  a  person  who  is  not  a  party  to  the  record  is,  by  < 
of  that  court,  to  be  at  liberty  to  attend  the  trial  of  such  ilea* 
counsel  of  such  person  has  no  right  to  address  the  jury,  or  U 
witnesses;  but  he  may  cross  examine  the  witnesses  called  by 
parties,  and  suggest  points  of  law  (.  When  there  are  several  eoi 
on  the  same  side,  and  a  junior  has  begun  to  examine  a  witness, 
leader  may  interpose,  take  the  witness  into  his  own  hands,  and  Iswi 
the  examination  ''.  But  after  one  counsel  has  brought  his  eul 
tion  to  a  close,  a  question  cannot  regularly  be  put  to  the  witm*»,tj 
another  counsel  on  the  same  side11. 

In  a  criminal  case,  a  prosecutor  conducting  his  cause  in 
and  who  is  to  be  examined  as  a  witness  in  support  of  the  ii 
has  no  right  to  address  the  jury  in  the  same  manner  as  couweh 
And  where  a  defendant,  in  addressing  the  jury,  is  guilty  of  i  f* 
tempt,  a  judge  at  nisi  prius  has  the  power  of  fining  him  '.  ThraV 
fendant,  on  the  trial  of  misdemeanor,  cannot  have  the  assistiooaf 
counsel  to  examine  the  witnesses,  and  reserve  to  himself  the  rigat*f 
addressing  the  jury  *.  But  if  he  conduct  his  defence  hirnse!£  ad 
any  point  of  law  arise  which  he  professes  himself  unable  »  irgufc 
the  court  will  hear  it  argued  by  his  counsel  a.  And,  in  .,,-..■'..-" 
has   been   doubted   whether,  if  a  party  conduct   his  own  cause,  »* 


in  King  p.  Wfllittiuon,  S  Stark.  NL  Pri. 
168.  Hex  v.  Cooke,  1  Car.  &  P.Sfil. 
388.  (o.)  4  Car.  &  P.  168.  (a.)  Ridgwiy  *. 
Philip,  {or  Phillip*,)  I  Crown.  M.  ft  K. 
*lo.STyr.Rep.  131.  3  Dow  1.  Rep.  I6i. 
a  Leg.  Obi.  60.  8.  C.  temb.  contra. 

•  Dot  A.  Hogg  v.  Tindale,  3  Cir.  &  P. 
665.  1  Moody  ft  M.  314.  S.  C.  per  L». 
Tenlerden,  Ch.  J. 

*  Periing  t-.  Tucker,  *  Cir.  ft  P.  70. 
I  Moody  AM.  Sill.  S.C.  per  TkUU,  Ch. 
J.  i  and  M  4  Cir.  A  P.  108.  («.) 


•  Wright  p.  Wright,  *Cm«F* 
7  Bing.  459,  60.  (4.)  5  Moote  *  f 
319.  (b-)S.  C. 

'  Doe  v.  Roe,  E  Cuapb.  MO. 

'  Rei  p.  Brice,  8  Bun.  ft  Ali«* 
Chit.  Rep,  358.  S,  C.  ;  ind  M  K" 
Justice!  ofLaneuhire.  id.  80S. 


■.Dart 


b.9B.    Bb* 


'  Rex  v.  White, 
Parkin*  ttj.  ft  Mo.  166.  1  C«.  ** 
&48.  S.  C.  Shutileworth  v.  Nk**»' 
Moody  ft  R-  854.  f«r  T,*JtL  CV  > 


OF   HEARING   COUNSEL. 


511 


inline  the  witnesses,  he  can  be  allowed  to  have  the  assistance  of 
utel,  to  argue  points  of  law  a.     Where  a  defendant,  indicted  for  a 
isance,  conducted  his  own  case,  the  judge,  at  the  conclusion  of  the 
ie  on  the  part  of  the  prosecution,  warned  him  that  if  he  called  a 
tness,  or  read  any  letter  or  paper  not  already  in  evidence,  or  opened 
w  facts,  the  counsel   for  the  prosecution  would  have  a  right  to 
dy  b.     And  if  the  counsel  for  the  defendant,  on  an  indictment  for  a  On  opening  new 
•demeanor,  open  new  facte  in  his  address  to  the  jury,  and  afterwards  cajw^tnetaea 
dine  calling  witnesses  to  prove  the  facts  so  opened,  the  counsel  for  to  prove  them. 
I  prosecution  is  notwithstanding  entitled  to  the  general  reply  c.     A 
9pecutor*8  counsel,  in  a  case  of  felony,  has  in  strictness  the  right  of 
dy,  though  the  counsel  for  the  prisoner  only  call  witnesses  to  cha- 
rter ;  but  it  seems  that  this  is  not  a  right  which  in  practice  ought 
be  exercised,  except  under  very  special  circumstances  d. 

When  the  attorney-general,  or  a  king's  counsel,  appears  officially  as  Right  of  attor- 
cb,  to  conduct  a  prosecution  on  an  indictment  or  information  for  a  ^piy 
jfdemeanour,  he  is  entitled  to  reply,  though  the  defendant  call  no 
Uncases  e :  but  this  privilege  does  not  seem  to  be  allowed  to  counsel, 
\  a  private  prosecution  f ;  nor  to  the  attorney-general,  where  he  does 
it  prosecute  in  his  official  character  *.  In  a  late  case  however, 
bgre,  in  an  action  between  subjects,  the  crown  interfered  pro  interesse 
f,  and  undertook  the  defence  of  the  cause,  and  witnesses  were 
Qed  on  both  sides,  the  plaintiff  was  allowed  the  general  reply h. 
sid  counsel  for  the  crown,  on  shewing  cause  against  a  rule,  have  a 
got  to  reply  to  the  arguments  in  support  of  it !. 


*  Hoscati  v.  Lawson,  7  Car.  &  P.S2. 

*  Bex  *  Carffle,  6Car.  &  P.  636.  643, 
Jssp  JPOtktf  J* 

*  Rex*.  Bignold,DowL&R.  NLPri. 
C  4  DowL  &  R.  70.  S.  C. ;  and  see 
evens  v.  Webb,  7  Car.  &  P.  60 ;  but  see 
(Car  v.  Sodo,  1  Moody  &  M.  85.  where 
%%ssaidby  Lord  Tenterden,  Ch.  J.  that 
the  defendant'!  counsel  refuse  to  call  a 
teafM,  to  establish  the  facts  which  they 
*V»  undertaken  to  establish,  the  judge 
*t,  in  his  discretion,  permit  a  reply ;  but 
* to  the  strict  right,  the  practice  is  clearly 
Its*  it. 

4  Rex  v.  Stannard,  7  Car.  &  P.  673 ; 
*4  for  the  practice  to  be  observed  on 


trial*  for  felony,  where  the  prisoner  has 
counsel,  see  id.  676. 

*  Rex  v.  Marsden,  1  Moody  &  M.  439. 
per  Ld.  Tenterden,  Ch.  J. 

1  Rex*  Earl  of  Abingdon,  PeakeCas. 
Nu  Pri.  3  Ed.  310.  per  Ld.  Kenyan,  Ch. 
J.  ;  but  see  the  case  of  Rex  v.  Smith,  id. 
(a.)  xmb.  contra. 

«  Rex  k  Bell,  1  Moody  &  M.  440.  per 
Ld.  Tenterden,  Ch.  J. 

*  Rowe  v.  Brenton,  3  Man.  &  R.  304, 
5. 

1  Attorney-General  v.  Tomsett,  I  Gale, 
147.  5  Tyr.  Rep.  614.  S.  C.  And  see  fur- 
ther, as  to  the  hearing  of  counsel,  Tidd 
Prac.  9  Ed.  869,  &c. 


Tkhiwi  mi 

amendable  al 
trill,  Ac.  before 
lUt.  B  Geo.  IV 


appeal  between 
ed  evidence  and 


MM, 


AMENDMENT    OF    VARIANCES. 

Previously  to  Lord  Tenterden's  act',  great  expense  km  oftm  ■ 
curred,  and  delay  or  failure  of  justice  took  place  at  trials,  by  n 
of  variances  between  writings  produced  in  evidence,  and  the  rerib 
or  setting  forth  thereof  upon  the  record  on  which  the  trial  was  hin,  ia 
matters  not  material  to  the  merits  of  the  case ;  and  such  record  a 
not  in  any  case  have  have  been  amended  at  the  trial,  and  in  some  c 
could  not  be  amended  at  any  time11:  For  remedy  whereof  it  was  eotfla 
by  the  above  statute,  that  "  it  shall  and  may  be  lawful  for  tm 
"  court  of  record  holding  plea  in  civil  actions,  any  judge  sitting  a 
"  nisi  prius,  and  any  court  of  oyer  and  terminer  and  general  gaol  it 
"  very,  in  England,  Wales,  the  town  of  Berwick  upon  Tweed,  and  ht- 
"  land,  if  such  court  or  judge  shall  see  fit  so  to  do,  to  cause  the  » 
"  cord  on  which  any  trial  may  be  pending  before  any  such  judgr  * 
"court,  in  any  civil  action,  or  in  any  indictment  or  information  h 
"  any  misdemeanour,  where  any  variance  shall  appear  between  n 
"  matter  in  writing  or  in  print  prothiced  in  evidence,  and  the  recital  • 
"  setting  forth  thereof  upon  the  record  whereon  the  trial  ii  pendafr 
"  to  be  forthwith  amended  in  such  particular,  by  some  officer  of  Or 
"  court,  on  payment  of  such  costs,  if  any,  to  the  other  party,  aim 
"  judge  "f  court  shall  think  reasonable  ;  and  thereupon  the  trill  lU 
"  proceed,  as  if  no  such  variance  had  appeared  ;  and  in  case  suchtri 
"  shall  be  had  at  nisi  prim,  the  order  for  the  amendment  shall  !**■ 
"  dorsed  on  the  posted,  and  returned,  together  with  the  record ;  al 
"  thereupon  the  papers,  rolls,  and  other  records  of  the  cou 
"  which  such  record  issued,  shall  be  amended  accordingly." 

This  statute,  which  authorizes  a  judge  to  order  amendments  of 
1  or  printed  evidence  and  the  record,  intra 
i,  which  cannot  it  seems  be  revised  by  the  w 
above  c.  And  where  a  judgment  was  stated  on  the  record  as  in.  ■ 
court,  and  it  appeared,  by  the  production  of  an  examined  cop;,  U) 
have  been  obtained  in  another,  the  judge  at  nisi  prius  ordered  tk  re- 
cord to  be  amended  d.     So  where,  in  a  declaration  on  a  bill  of  «• 


■  9  Geo.  IV.  c.  ifi. 


evidence  g 


B  Geo.    IV.  e.  16. 


of  personal  <• 


been  holden  to  be  foul,  and  in  whit  im- 
material, we  Tidd  Prac.  9  Ed.  *S*,  5.  (f.) 
&  Sup.  [hereto,  1830.  pp.  98.  9  ;  and  ace 
flintier  gi  to  ,«™-™,    1  Chii.    PI.  b  Ed. 


27S.  &c  3  Stark.  Evtd.  I  Ed.  I  jit  h. 

'  Puki  e.  Edge,  1  Cromp.  h  M.  t» 
3  Tyr.  Rep.  36*.  Porker  e.  Aie,  I  DM 
Rep.  613.  S.  C.  Rex  c.  AicMi 
York,  1  Ad.  &.E.  39*.  3  N*..  *M- 
163.  S.  C.  Doe  rL  Poole  f.  EniifM, 
id.  646.    1  Ad.  &  E.  750.  S.  C 

i  Briut  e.  Eicke,  I  Moody*  «.» 
l*r  Lit.  Tenterden,  Ch.  J. 
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e  date  of  the  bill  was  stated  to  be  the  26th  of  March,  when 
as  the  29th,  the  judge,  in  an  undefended  cause,  allowed  the 

0  be  amended,  under  the  above  statute,  without  the  pay- 
my  costs  ».  And  where,  in  an  action  against  a  defendant 
>eying  a  subpoena,  the  declaration  stated  that  the  plaintiff 
be  left  with  the  defendant,  a  copy  of  the  writ  of  subpoena, 
of  Common  Pleas  held  that  a  judge  at  nisi  prius  had  autho- 
r  the  above  statute,  to  allow  this  allegation  to  be  amended 
:  "  a  copy  of  so  much  of  the  said  writ  of  subpoena  as  re- 
e  said  defendant"  b  So,  in  an  action  on  a  bill  of  exchange 
?e  against  indorser,  where  the  bill  was  stated  to  have  been 
rable  to  the  drawer's  order,  and  by  him  indorsed  to  A.  B. 
t  appeared  in  evidence  to  have  been  drawn  in  favour  of 
judge  having  amended  the  record,  the  court  of  Exchequer 
of  it c.  So,  in  an  action  on  an  instrument  declared  on  as  a 
change,  the  judge  made  an  order,  in  an  undefended  cause, 
tendment  of  the  record,  by  allowing  the  plaintiff  to  declare 
promissory  note,  and  also  for  the  amendment  of  a  judge's 
ich  had  been  obtained  for  admitting  the  handwriting  of  the 
and  the  indorsersd.  And  a  record  was  amended,  pend- 
al,  by  correcting  a  variance  between  a  written  contract  and 
nent  of  the  contract  on  the  pleadings,  although  it  did  not 
f  the  record,  that  the  contract  was  in  writing6.  But 
:ion  for  a  malicious  arrest,  an  allegation  that  the  de- 
did   not  prosecute   the   suit   complained   of,   but  therein 

1  made  default,  and  their  pledges  were  in  mercy,  &c.  is 
rted  by  proof  of  a  discontinuance  ;  and  this  variance  was 
t  to  be  such  an  error  in  the  record  as  could  be  amended  at 
,  under  the  above  statute  ;  it  not  being  a  mere  mistake  in 
ut  a  written  instrument,  but  an  allegation  of  something 
Ferent  from  the  proof f.  So,  in  replevin,  where  the  defend- 
t  avowry,  stated  that  the  distress  was  for  rent  in  arrear,  and 
laintiff  held  the  lands  on  certain  terms,  but,  on  the  plaintiff's 
lg  put  in,  it  appeared  that  he  held  them  on  other  and  dif- 
ms,  the  judge  at  nisi  prius  ruled  that  this  variance  was  not 
e,  under  the  statute  9  Geo.  IV.  c.  15  8;  and. also,  that  the  act 

ig  v.  Scott, ^i  Car.  &  P.  24.  •  Larney  v.  Bishop,   4  Barn.  &  Ad. 

479.  1  Nev.  &  M.  SS2.  S.  C. 

nan  o.  Judson,  8  Bing.  224.  '  Webb  v.  Hill,  I  Moody  &  M.  25S.  S 

.  Edge,  1  Cromp.  &  M.  429.       Car.  &  P.  465.  S.  C.  per  Ld.  TenterdeH, 

364.     Parker  r.  Ade,  1  Dowl.       Ch.  J. 

.  C.  "  Ryder  v.  Malbon,  8  Car.  &  P.  594. 

t  v.  Powell,  G  Car.  &  P.  283.        per  Park,  J. 
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o£  the  pleadings  where  such  variance  occurs,  and  in  every  other 
port  of  the  pleadings  which  it  may  become  necessary  to  amend,  on  Terms  of 
men  terms,  as  to  payment  of  costs  to  the  other  party,  or  postponing  men 

tihe  trial  to  be  had  before  the  same  or  another  jury,  or  both  pay- 
ment of  costs  and  postponement,  as  such  court  or  judge  shall  think 
reasonable :  and  in  case  such  variance  shall  be  in  some  particular  or 
particulars  in  the  judgment  of  such  court  or  judge  not  material  to 
he  merits  of  the  case,  but  such  as  that  the  opposite  party  may  have 
teen  prejudiced  thereby  in  the  conduct  of  his  action,  prosecution, 
Mr  defence,  then  such  court  or  judge  shall  have  power  to  cause  the 
■me  to  be  amended,  upon  payment  of  costs  to  the  other  party,  and 
nididrawing  the  record,  or  postponing  the  trial  as  aforesaid,  as  such 
sourt  or  judge  shall  think  reasonable ;  and  after  any  such  amendment,  Trial  to  pro- 
he  trial  shall  proceed,  in  case  the  same  shall  be  proceeded  with,  in  ^^^J,*  u 
lie  same  manner  in  all  respects,  both  with  respect  to  the  liability  of  if  no  variance 
fitnesses  to  be  indicted  for  perjury  and  otherwise,  as  if  no  such         ppe***1. 
variance  had  appeared :  and  in  case  such  trial  shall  be  had  at  niri  Order  for 
r,  or  by  virtue  of  such  writ  as  aforesaid,  the  order  for  the  b^fodorted  on 


it  shall  be  indorsed  on  the  posted,  or  the  writ,  as  the  case  P0*****  and  en* 

tered  on  roll* 

amy  be,  and  returned,  together  with  the  record  or  writ,  and  there- 
ipon  such  papers,  rolls,  and  other  records  of  the  court  from  which 
lach  record  or  writ  issued,  as  it  may  be  necessary  to  amend,  shall 
fo  amended  accordingly ;  and  in  case  the  trial  shall  be  had  in  any 
of  record,  then  the  order  for  amendment  shall  be  entered  on 


At  roll,  or  other  document,  upon  which  the  trial  shall  be  had :  pro-  Party  dissatis- 
*ided,  that  it  shall  be  lawful  for  any  party  who  is  dissatisfied  with  "  ^jju£ 
tte  decision  of  such  judge  at  nisi  pruts,  sheriff,  or  other  officer,  re-  may  apply  to 
specting  his  allowance  of  any  such  amendment,  to  apply  to  the  trial 
tourt  from  which  such  record  or  writ  issued,  for  a  new  trial  upon 
tfcat  ground ;  and  in  case  any  such  court  shall  think  such  amend- 
ment improper,  a  new  trial  shall  be  granted  accordingly,  on  such 
terns  as  die  court  shall  think  fit,  or  the  court  shall  make  such  other 
aider  as  to  them  may  seem  meet." 

Under  this  statute,  the  judge  at  nisi  prius  will  in  general  amend 
ty  variance,  which  does  not  go  at  all  to  affect  the  matter  really  in 
•pate  between  the  parties,  and  which  was  not  likely  to  mislead 
as  opposite  party  * :  Therefore  where,  in  assumpsit  on  the  warranty 
t  •horse,  a  general  warranty  of  soundness  was  declared  on,  and  a  war- 
Wty  "  except  in  one  foot "  was  proved,  the  judge  allowed  the  declara- 
01  to  be  amended,  the  real  dispute  between  the  parties  being  whether 

•  Hemming  v.  Parry,  6  Car.  &  P.  580.  per  Alderton,  B. 
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the  horse  wo*  a  roarer'.  So  where  a  .contract,  by  which  J.  gua- 
ranteed to  B.  the  amount  of  a  debt  to  be  contracted  with  B.  by  C. 
was  described  in  pleading  us  n  promise  to  pay  the  debt  to  be  w  a 
tracted,  thy  court  sanctioned  nn  amendment  ordered  at  niti  priu,  »j 
substituting  "guarantee"  for  "pay."b  So  where,  in  tretpiui  fa 
breaking  the  plaintiff's  close  called  Clover  Hill,  the  dclVftdwu 
pleaded  not  guilty,  and  that  the  close  was  not  the  plaintiff's,  and  tk 
real  name  of  tlie  close  appeared  to  lie  Clover  Moor,  the  judge  otir 
the  record  to  be  amended,  by  inserting  the  word  Movr  instead  of  Hill' 
And  where  it  appeared,  on  the  trial  of  an  ejectment,  thai  the  p< 
was  mis-stated  in  the  declaration,  the  judge  allowed  it  to  be  amrwW. 
although  the  ejectment  was  for  a  forfeiture  A.  lint  where  the  declarauw 
In  ejectment  was  on  a  supposed  joint  demise  by  A.  and  B.  and  it  if 
peared  in  evidence  that  A.  and  B.  had  not  such  an  interest  that  tbrj 
could  join  in  a  demise  to  the  nominal  plaintiff,  the  judge  nt  m« 
refused  to  amend  the  declaration,  under  the  above  statute,  by  » 
ing  the  demises  ".  So,  if  several  defendants  tire  sued  in  'Iclit,  and  tW 
evidence  do  not  fix  all  of  them,  the  plaintiff  must  be  nonsuited;  ui 
the  judge  will  not  allow  the  declaration  to  be  amended,  by  striking  W 
the  names  of  those  defendants  who  are  not  arleeted  by  the  evidence'. 
So,  where  A.  covenanted  to  pay  B.  «707.  on  the  15th  December,  »i* 
interest  up  to  that  time,  and  not  having  done  so,  B.  brought  it 
action  of  debt,  laving  his  damages  at  10/.  it  was  holden  that  B. 
not  recover  any  more  than  the  principal,  with  the  interest  up  w it* 
15th  December,  and  10/.  more,  although  the  interest  up  to  the  t 
the  action  amounted  to  a  larger  sum ;  and  the  judge  at  the  trial  *a& 
not  order  the  declaration  to  be  amended,  by  inserting  a  Urgent 
than  10/.  as  the  damages*.  So  where,  in  an  action  on  the  cue 
diverting  a  water-course,  a  party  who  had  a  right  to  the  use  o(  tu- 
ning water,  as  an  owner  of  adjoining  bud-,  had  appropriated  iuindty 
his  declaration  claimed  the  right  thereto  as  the  owner  of  a  mill  n* 
twenty  years  old,  this  was  holden  to  be  bad,  and  the  judge  at  their*! 
would  not  allow  the  declaration  to  be  amended11.     And  even 

■  Hemming  v.  Parry,  6  Car.  &  P.  5Sn.  »  Doe  d.  Puol*  e.  Erringtm.  1  M«°* 

jier  Mdtrsoa,  B.  A  K.  3+3.    3  Nev.  &  M.  tit6.   I  U 

*  Hnnbury  t>.  Kill,  3  Nev.  &  M.  *3M.  E.750.S.C.JW  Ttauum,  J. 
I  Ad.  &  F_  61.  S.  C.  '  Cooper  v.  Whitehouw.  0  Cu-  * 

c  Howell  *  Thomii,  7  Cat.  &  P.  3*9.  5i5.  per  Aldmen,  B. 
per  Coleridge,  J.  *  W»tlrin»  v.    Morgan,   6  Cu.  »  F 

'  Deed.   Matriotl  u.  Edwards,  6  dr.  611 1 .  ]<er  LiUledaU,  J. 
&  P.  SOS.    1  MoodyA  R,  319.  S.  C.  per  »  Frunkuni  v.  Earlof  Falmouth,  6C« 
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y  find  the  plaintiff's  right  specially,  and  it  be  indorsed  on  the 
ttea,  under  the  twenty-fourth  section  of  the  statute,  the  court  above 
1  not  give  judgment  for  the  plaintiff  on  that  finding ;  because,  if 

*  plaintiff  had  stated  his  right  properly,  the  defendant  might  have 
tAed  differently  *.  So,  in  trespass  for  taking  '  mirrors  and  hand- 
rchiefs,'  where  the  defendant  justified  the  taking  of  the  mirrors, 
t  by  mistake  omitted  the  taking  of  the  handkerchiefs,  the  judge 
Id  that  this  omission  could  not  be  amended  at  the  trial b.  And  a 
tge  sitting  at  nisi  prius  has  no  power,  under  the  above  statutes,  to 
!er  an  amendment  of  the  award  of  the  venire  facias,  on  the  nisi  prius 
sorde. 

By  another  clause  of  3  &  4  W.  IV.  c.  42  d,  "  the  said  court  or  judge  Power  of 
iball  and  may,  if  they  or  he  think  fit,  in  all  such  cases  of  variance,  t0  directfau 

instead  of  causing  the  record  or  document  to  be  amended  as  afore-  to  *?  (?und 

.  specially. 

said,  direct  the  jury  to  find  the  fact  or  facts  according  to  the  evi- 
dence ;  and  thereupon  such  finding  shall  be  stated  on  such  record  or 
document,  and  notwithstanding  the  finding  on  the  issue  joined,  the  said 
court,  or  the  court  from  which  the  record  has  issued,  shall,  if  they 
shall  think  the  said  variance  immaterial  to  the  merits  of  the  case, 
and  the  mis-statement  such  as  could  not  have  prejudiced  the  oppo- 
lite  party  in  the  conduct  of  the  action  or  defence,  give  judgment 
according  to  the  very  right  and  justice  of  the  case."     On  this 
liter  clause,  where,  in  an  action  against  the  sheriff,  for  allowing  a  de- 
codant  to  escape  after  he  had  been  arrested  on  mesne  process,  it  was 
■roved  at  the  trial,  that  an  opportunity  only  had  offered  itself  of 
taking  the  arrest,  but  that  the  sheriff  had  not  availed  himself  of  it 
7  arresting  the  party,  the  judge,  on  an  application  for  leave  to  amend 
*fc  declaration,  directed  the  jury  to  find  the  facts  specially,  reserving 
<te  question  of  the  plaintiff's  right  to  amend,  for  the  opinion  of  the 
*Hnt '.     And  where,  in  an  action  on  the  case,  against  the  defendants 
■  carriers,  for  negligence,  it  appeared  from  the  evidence  that  the  de- 
Gndants,  if  liable  at  all,  were  liable  as  wharfingers,  upon  a  contract  to 
tovard,  and  just  before  the  plain  tiffs  cpunsel  commenced  his  reply, 
te  applied  to  the  judge  to  amend  the  declaration,  which  however  the 
earned  judge  refused  to  do,  but  left  it  to  the  jury  to  say  whether 
bere  was  a  contract  to  forward,  or  a  contract  to  carry,  and  they  found 

;  P.  529. /wr  JUkrxm,  B.  4  Nev.  &  M.  °  Adams  v.  Power,  7  Car.  &  P.  76\ 

JO.  S.  C. ;  and  see  Kirby  v.  Simpson,  3  per  JBoUand,  B. 

toirl.Rep.791.  10  Leg.Obs.S34.  S.C  d  §  24. 

*  Id.  ibid.  •  Guest  v.  Everest,  9  Leg.  Obs.  75; 
b  John  v.  Currie,  6  Car.  &  P.  618.;>er  and  for  the  decision  of  the  court  thereon, 
irke,  B.  And  see  Yoifng  v.  Fewson,  13  see  Geast  (or  Guest)  v.  Klwes,  6  Nev.  & 
•g.  Obf.  396.  per  Ld.  Dennwn,  Ch.  J.  M.  433.  2  Har.  &  W.  St.  S.  C. 


that  there  was  a  contract  to  forward,  upon  which  the  judge  directed  n* 
verdict  to  be  entered  Tor  the  defendant,  but  the  special  finding  lo  k 
indorsed  on  the  postea,  that  the  court  might  proceed  thereon  accord- 
ing  to  the  above  statute  ;  the  court  allowed  the  amendment,  i* 
granted  a  new  trial,  on  payment  of  costs,  observing  that  the  levMl 
judge  miglit  have  allowed  the  amendment,  and  postponed  the  triil  u 
a  future  day,  pursuant  to  §  S3,  of  that  statute  \  So,  in  an  action  m 
a  bill  of  exchange,  where  the  defendant  had  omitted  to  state  tbepcrad 
at  which  the  bill  became  due,  and  at  the  trial  of  the  cause  at  nuifnu 
the  judge  refused  to  allow  the  defendant  to  amend,  and  directed  i 
nonsuit,  the  court  set  aside  the  nonsuit,  and  granted  leave  to  mat,  ' 
on  payment  of  costs,  the  defendant  being  allowed  to  plead  deiurt'-  J 
The  court  has  no  power  to  impose  any  terms  upon  the  party  h  I 
whom  judgment  is  ordered  to  be  entered,  under  this  section*. 


»  It  was  formerly  holden,  that  the  acquittal  of  one  of  severBludfld- 
.  ants  was  not  a  matter  of  right,  which  the  defendant's  counwlauU 
claim;  it  being  discretionary  with  the  judge  at  nisi  print,  wkiiuTl 
would  direct  the  acquittal  of  the  defendants  against  whom  tlicrtw 
no  evidence,  at  the  close  of  the  plaintiff's  case,  for  the  pnrp»«f 
making  them  witnesses  for  the  co-defendants  J,  But  now,  the  ]iip 
have  resolved  that  those  defendants  n^uinst  whom  thereisnoevidn* 
shall  be  immediately  acquitted  ;  and  that  their  acquittal  shall  noil* 
delayed,  till  the  case  of  the  other  defendants  is  gone  into'-  I 
assumpsit,  where  one  defendant  pleads  a  plea  operating  only  in  I" 
personal  discharge,  a  verdict  may  be  taken  for  him  on  that  plci,  id 
he  may  then  be  examined  as  a  witness  for  his  co-defendant*' 
And  where  the  defendants  A.  and  B.  were  sued  on  a  bill  of  exchup 
accepted  by  them  while  in  partnership,  and  B-  pleaded  his  bankrupt! 

*  Parry  v.  Fiirbutit,  £  Crump.  M.  &.       be  acquitted  before  the  whole  of  lit  "•* 


R.  100.  5  Tyr.  Ilep.  Sub.  S.  C. 

b  Pullen  r.  Seymour,  fi  Dowl,  Rep. 
16*.  18  Leg.  Obs.  B9S.  S.  C. 

c  Geait  (<w  Guejl)  u.  Elwoa,  6  Nev.  St 
M.  433.    2  Har.  &  W.  84,  S.  C. 

'  Da«ii  ii.  Li.ing,  Holt,  AT.  Fri.  875. 
per  fitfoj.  Ch.  J.;  and  tee  Huxley  v. 
Berg,  I  Start,  Ni.  Pri.  98,  B.  where  Ld. 
EUeabomigk  held  that  >  defendant,  against 
whom  no  evidence  hid  been  given  before 
the  defendant  cloted  hi*  case,  ought  rot  to 


waa  ready  for  the  jury.  Wrighcr.Pa* 
Ry.  ft  Mo.  1KB,  S.  P.;  mdw  1  H«*S 
&  M.  197,  a  (r>.)  Wyooe  1,  Altai* 
S  Car.  &  P.  590. 

*  Child  e.  Chamberlain,  6  C*.*r' 
SIS.  1  Moody  etKaiB-S-Cperr** 
J.j  and  see  King  u.  Baker,  t  .U  if 
333. 

'  Bate*  Suadl,  I  Mooiy*M.» 
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ate,  and  the  plaintiff  entered  a  nolle  prosequi  as  to  him,  B. 

,  after  releasing  his  interest  in  the  surplus  of  his  effects,  to 

stent  witness  for  A.  \     On  an  indictment  against  several  On  indictment 

i  counsel  for  the  prosecution  has  a  right,  before  opening  his  •S*1118*  ****** 

r  &   ^  r         ©  persons. 

acquittal  of  any  defendant  he  intends  to  call  as  a  witness  b. 

etimes  deemed  advisable  to  examine  witnesses  separately,  Ordering  wiu 

'  the  hearing  of  each  other,  with  a  view  to  obviate  the  ne8ses  out  of 

°  court. 

concerted  story  among  them,  and  to  prevent  the  influence 
;count  given  by  one  may  have  upon  another  c :  In  such  case 
o  order  the  witnesses  out  of  court,  with  notice  that  they 
ixamined  if  they  remain  °.  And  either  party,  at  any  period 
e,  has  a  right  to  require  that  the  unexamined  witnesses 
ut  of  court d.  But  the  defendant's  attorney,  who  has  been 
on  the  part  of  the  plaintiff,  may,  at  the  desire  of  his  coun- 
in  court  during  the  trial  of  the  cause,  although  an  order 
lade  for  the  witnesses  on  both  sides  to  withdraw  e.  And 
tness  remains  in  court  after  an  order  for  the  witnesses  to 
the  judge  may  still  allow  him  to  be  examined,  subject  to 
on  his  conduct,  in  disobeying  the  order f.  If  a  witness 
;ourt,  and  hear  some  of  the  evidence,  after  the  witnesses 
>rdered  out  of  court,  it  is  entirely  in  the  discretion  of  the 
:her  he  shall  be  examined  or  not ;  and  this  is  so  in  the  Ex- 
well  as  in  other  courts,  the  only  difference  being  that  it  is 
that  court  to  revenue  cases,  in  which  the  rule  is  strict,  that 
ises  cannot  be  examined  *.  And  where  the  witnesses  had 
lered  out  of  court,  but  one  of  them  came  into  court  again, 
the  evidence  of  another  witness,  the  witness  who  had  so 
into  court  was  allowed  to  be  examined  as  to  such  facts 
.  not  been  spoken  to  by  any  other  witness  h. 


Fourdrinier,  6  Bing.  306.  1  per  Littledale,  J.     Parker  v.  M<WiUiam, 

334,  5.  (a.)  S.  C. ;  and  see  4  Moore  &  P.  480.  6  Bing.  683.  S.  C. 

fhicbelo,  3  Ty  r.  Rep.  20 1 .  Rex  v.  Wylde,  0  Car.  &  P.  380.  per  Parke, 

Ed.  861.  J.  accord.    Cook  v.  Nethercote,  id.  741. 

.owknd,  Ry.  &  Mo.  401.  per  Aldertan,  B. ;  but  see  Attorney-Ge- 

Evid.  4  Ed.  282 ;  and  see  neral  v.   Bulpit,  9  Price,  1 4.  contra,  in 

Evidence,  E.  1  Stark.  Evid.  Excheq.     . 

8  Thomas  t>.  David,  7  Car.  &  P.  350. 

;.  Nash,  7  Car.  &  P.  682.  per  Coleridge,  J. 

v.  Lowdham,  5  Car.  &  P.  h  Beamon  v.  Ellice,  4  Car.  &  P.  585. 

iquet,  J.  586,  7. 
Volley,  1  Moody  &  M.  329. 
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It  will  nexl  be  proper  to  notice  the  recent  decisions  of  the  couth 
on  the  subject  at'  Jamagts,  in  personal  actions  upon  contracts,  aiid  fot 
wrongs  independently  of  contract ;  and,  as  incident  thereto,  in  whit 
cases  interest  wan  formerly,  and  is  now  recoverable,  and  in  what  nut'. 

The  itmmilili  I"  fursottdl  actions1'  are  either  admitted  by  the  de- 
fendant, on  a  confession  of  the  action  ■ ;  assessed  by  the  jury,  on  uV 
trial  of  an  issue,  or  execution  of  a  writ  of  inquiry  d  ;  ascertained  b» 
the  master  or  prothonotaries,  in  an  action  on  a  bill  of  exchange  at 
promissory  note  •',  8te. ;  or  increased  by  the  court,  after  verdict  in  « 
action  for  u  mtiykcm,  on  view  of  the  plaintiff'.  In  some  cases,  how- 
ever, the  damages  are  merely  nominal;  as  in  on  action  of  debt  fat 
penalty,  at  common  law  *  -  and  in  general  it  seems,  that  wherever ifc* 
plaintiff  has  evidently  entitled  himself  to  a  verdic 
but  the  jury,  being  unable  to  ascertain  the  amount,  find  a  verdict  ii» 
the  defendant,  the  court  will  permit  the  plaintiff  lo  enter  a  verdict  fot 
a  nominal  sum  h.  And,  in  an  action  against  the  sheriff  for  not  id 
within  a  reasonable  time  after  a  seizure  under  &  fieri  jaciiu,  ihepbi- 
tiff  can  recover  nominal  damages  only,  unless  an  actual  injnrj  1« 
proved  '.  But  an  acknowledgement  of  a  debt,  without  specifvag 
any  amount,  is  not  sufficient  to  entitle  the  creditor  to  nominal  *> 
mages,  on  a  count  upon  an  account  stated". 

P.  !flt.  S.  C  Clendou  v.  DWaiS 
Cat.  &  P.  IS.  per  Pattam,  J.  Did™* 
.•.Hatfield,  id.  46.  1  Moody* «.  I4I.CC 
jw  Ld.  Tcnltrden,  Cli.  J.  PrnuiVi  • 
Twemlow,  I  Cfomp.  A  M.  3S6.  itf- 
Rep.  5U0.  S.  C.  Ham.  »  Jan  I 
Moody  or  li.  173.  per  7W«t  &  » 
Tidd  /Vac.  9  Ed.  879. 

■  Bate*  v.  Wingficld.  1  Set.  *  * 
SSI. 

*  Berraiconi  •:  AudVraoo,  I  Mm«!* 
M.  185.  Van  Wart  i>.  Woolley.  U 
l*r  Ld.  Tenlmkn,  Ch.  J. ;  and  ta  lad? 
t.  Bowman,  1  Bam.  A:  Ad.HWI.  IB*" 
i:  Wood,  I  Moody  &  R.  ¥53.  per  &**■ 
«  Feiae  e.  Thompwn,  I  Tounu  1(1;       Ch.  J.      Leeson  v.  Smilh.  *N«.<» 

and  >ee  Cottcrill  v.  Hobby,  1  Barn.  4.  C.        304.     Do.Iji.ii   v.  Mackey,  id.  3*7  [  "J 

465.  BDowl.  &R.  661.  S.  C.     Dixon...       see  Further,  aa  to  nammal  danava.  >'• 

Deveridye,  8  Car.  &  P.  109.  ;«r  ^ooo». 

Cli.  J.   Young  «.  Spencer,  10  Bam.  &  C. 

I  lo.      Walker  v.  Moore,  id.  416.     Stuni- 

forth  n.  Lyall,  7  fijlg.  163.     Maiaetti  v. 

Williams,   I  Bam.  et   Ad.  115.  MS,  &,-. 

Godcfioy  p.  Jay,  7  fflaj  I  111  I  Moore  A: 


'  These  decirinm  a 

e  for  Ihe  most  part 

additional  to  tho»  wh 

ch  are  collected  in 

Tidd  Prof.  9  Ed.  870 

flic. 

6  For  llie  damages 

onnerly  recoverable 

in  real  and  mued   ae 

ons,  .et  Tidd  Sv/k 

less.  p.  H,  7.  (wr.)  i 

,  11,  18. 

■  Tidd  IVuc.  9  Ed 

o5H,  fie. 

■  Id.  673,  &c. 

'  Jd.570,4c. 

■  ld.SSS.S9a-,  ;m 

■ee  Tidd  /Vat.  9 

Ed,  870,  &e. 

'Wildcu.CIn.ksuil 

G  Durnf. 4E.  SOS; 

hotleoLd.Lon«lalec 

Church,  S  Durnf. 

&  E.  388.       Black  ii 

ore  ft    Flemyng,  7 

Durnf.  &  E.  44ti. 

1* 


v.  Lois,  3  Dowl.  Hep.  81! 
Obs.  333.  a  C.  .4W,  316,  IT.  Tripp" 
Thomai,  3  Born.  &  C.  127,  Let**"* 
ft  Myuon,  8  Barn.  4  Ad.  77*.  THaf*< 
9  KiL  879. 
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i  assumpsit  or  covenant,  for  non-payment  of  money,  the  measure  On  contract  to 
amages  is  the  sum  agreed  to  be  paid  to  the  plaintiff;  or,  if  not  °  ey* 

rtained  by  the  contract,  the  sum  proved  to  be  due  to  him  at  the 
of  bringing  the  action,  with  or  without  interest,  according  to  the 
xe  of  the  demand,  and  manner  in  which  it  arose-*. 

.  was  formerly  holden,  that  interest  was  payable  on  all  liquidated  In  what  cases 
s,  from  the  instant  the  principal  became  due  b :  and  accordingly,  jbrmerly  re. 

rest  was  allowed  for  money  lent  to  c,  or  paid  for  the  defendant d,   corerable,  and 

.  in  what  not 

m  an  account  stated e.  But  it  was  not  recoverable  in  an  action 
goods  sold  and  delivered f,  or  for  work  and  labour*;  and  it  was 
swards  settled,  that  interest  was  recoverable  in  four  cases  only  : 
,  where  there  was  a  contract  in  writing  for  the  payment  of  money 
a  certain  day,  as  on  bills  of  exchange,  or  promissory  notes,  &c. ; 
ly,  where  there  had  been  an  express  promise  to  pay  interest ;  3dly, 
tere,  from  the  course  of  dealing  between  the  parties,  such  a  pro- 
se might  have  been  inferred ;  or,  4thly,  where  it  coidd  be  proved 
it  the  money  had  been  used,  and  interest  actually  made  of  it  °  :  and 
Jrefore  it  was  holden,  that  interest  was  not  recoverable  for  money 
it  generally,  without  a  contract  for  it,  expressed,  or  to  be  implied 
«n  the  usage  of  trade,  or  from  special  circumstances,  or  from 
itten  securities  for  payment  of  the  principal  money  at  a  given  time1. 
•  interest  was  not  recoverable  on  an  account  stated  k,  unless  it  had 
en  paid  on  former  balances J ;  or  on  money  had  and  received,  unless 
9e  was  some  express  promise  to  pay  interest™,  or  something  from 
4ch  such  a  promise  might  have  been  inferred ;  or  it  was  proved 


'  Tidd  Prac.  9  Ed.  871. 
1  BUney  v.  Hendricks,  2  Blac.  Rep. 
I  8  Wils.  205.  S.  C. 
'  Vernon  v.  Cholmondeley,  Bunb.  119. 
toey  p.  Hendricks,  2  Blac.  Rep.  761.  S 
Is.  205.  S.  C. ;  and  see  Calton  v.  Bragg, 
East,  224, 5. 

Trelawney  v.   Thomas,    1  H.  Blac. 
I 

Blaney  v.    Hendricks,  2  Blac.  Rep. 

.  3  Wils.  206.  S.  C. 

Fmock  v.  Willett,  Barnes,  228;  and 

Blaney  v.   Hendricks,  2  Blac.  Rep. 

.  8  Wils.  205.  S.  C. 

Trelawney    ».  Thomas,    1  H.   Blac. 

;  and  see  Milsom  v.  Hayward,  9  Price, 

• 

£>e  Havillandtf.Bowerbank,  1  Campb. 
and  see  Nichol  v.  Thompson,  id.  52. 


n.  Rogers  v.  Boehm,  2  Esp.  Rep.  702. 
704.  Willis  v.  Commissioners  of  Appeal 
in  Prize  causes,  5  East,  22.  1  Smith  R. 
399.  S.  C.  Hamel  v.  Abel,  4  Taunt 
298.  Bruce  v.  Hunter,  3  Campb.  467. 
Goodchild  v.  Fenton,  3  Younge  &  J.  481. 
Foster  v.  Weston,  4  Moore  &  P.  68a  6 
Bing.  709.  S.  C. 

1  Calton  v.  Bragg,  15  East,  223.  Page 
t/.  Newman,  9  Barn.  &  C.  378.  4  Man.  & 
R.  305.  S.  C. 

k  Chalie  v.  Duke  of  York,  6  Esp.  Rep. 
45.  Nichol  v.  Thompson,  1  Campb.  52. 
n. 

1  Nichol  v.  Thompson,  1  Campb.  52. 
n. ;  and  see  Hamel  v.  Abel,  4  Taunt. 
298. 

m  Hicks  v.  Mareco,  5  Car.  &  P.  498. 
/xrrLd.  LyndkurUjCh.  B. 
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(hat  (he  money  had  been  used  by  (he  defendant,  and  interest  ma 
I  it*.  But  now,  by  the  late  act  for  the  further  amendment  of  the  U"', 
&c.  it  is  enacted,  that  "  upon  all  debts  or  sums  certain,  payable  at  > 
"  certain  time  or  otherwise,  the  jury,  on  the  trial  of  any  issue,  ur  go 
"  any  inquisition  of  damages,  may,  if  they  shall  think  fit,  allow  n- 
"  lerest  to  the  creditor,  at  a  rate  not  exceeding  the  current  rate  < 
"  terest,  from  the  time  when  such  debts  or  sums  certain  were  paj- 
"  able,  if  such  debts  or  sums  be  payable  by  virtue  of  some  wi 
"  instrument  at  a  certain  time,  or,  if  payable  otherwise,  then  faintly 
"  time  when  demand  of  payment  shall  have  been  made  in  writing;  m 
"  as  such  demand  shall  give  notice  to  the  debtor  that  interest  will  k 
"  claimed  from  the  date  of  such  demand,  until  the  term  of  payment: 
"  provided,  tliat  interest  shall  be  payable  in  all  cases,  in  which  it  it  do* 
"  payable  bylaw."  In  an  action  however,  on  an  attorney's  bill,  where 
the  plaintiff  gave  notice,  pursuant  to  the  above  act,  that  he  it 
claim  interest  from  the  date  of  the  notice,  and  after  the  writ  w* 
issued,  the  bill  was  referred  to  taxation,  at  the  instance  of  the  defend- 
ant, no  terms  being  made  as  to  the  allowance  of  interest,  the  court 
held  that  the  plaintiff  could  not  afterwards  have  an  assessment  of  d»- 
mages,  for  the  purpose  of  recovering  the  interest c. 

In  actions  of  tmver,  or  Ireipast  de  bonis  aiporlati*,  interest  wi 
formerly  recoverable,  as  such,  beyond  the  amount  of  the  value  of  tie 
goods,  a(  the  time  of  the  conversion  or  seizure ;  though,  in  iiW 
for  a  bill  of  exchange,  it  was  holden  that  damages  were  to  b«  e*l«- 
lated  according  to  the  amount  of  the  principal  and  interest  dueupot 
the  bill,  at  the  time  of  the  demand  and  refusal  to  deliver  it  up*.  Io 
actions  on  policies  of  assurance,  it  was  formerly  usual  to  allow  tRtcrtif'; 
but  this  practice  having  been  disapproved  of,  it  was  afterwards  settled, 
that  in  an  action  on  a  policy,  the  plaintiff  could  not  recover  interW 
upon  the  sum  insureds,  unless  evidence  were  given  that  he  had ip- 
plied  to  the  underwriter  to  settle  the  loss,  soon  after  it  happened,  u»d 
notified  to  him  the  ground  of  such  application h.     But  now,  by  th* 


■  De  HnviUarnJ  b.  Bowerbank,  1  Campb. 
60;  and  see Crockfonl  v.  Winter,  id.  184. 
189.  Walker  v.  Constable,  1  Bos.  A  P. 
306.  Tappcnden  v.  Randall,  2  Bos.  A  P. 
487.  478.  Depcke  o.  Munn,  S  Car.  A  P. 
IIS.  Goodchild  t-.  Fcnton,  S  YoungeA  J. 
461  j  and  «-e  TM  Prar.  9  Ed.  871,  8. 
Tidd  Sup.  1830.  p.  163,*. 

»  3  A  4  W.  IV.  r.  4B.  J  88  ?  and  we 
4  Rep.  C.  L.  Com.  S3,  4.  +6. 

*  Bctringtoo  i\  Phillips,  1   Motion   A 


W.  48.  1  Tyr.  A  C.  388.  I  Gale,  « 
4  Dowl.  Rep.  758.  B.  C. 

1  Mercer  ^  Jones,  3  Campb.  4TJ;  id 
M  Paine  t,  Pritcbard,  8  Car.  A  P.  1* 

*  Kingston*.  M'lntesh,  lCampn.il* 
'  De  Ber nale*  v.  Puller,  £  Cimpt  **; 

*  Kingston  i:  M'lntoah,  1  Canpb.  H* 
<•  Bain  p.    Cue.  3  Car.  aP.Ut> 

Moody  4  M.  868.  S.  C.  |  and  ■  ftajoa 
at  to  the  caaca  in  which  lateral  it  ■*  " 
not  recoverable,  Tidd  Pnc.  9  E4  S".  * 
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for  the  fUrther  amendment  of  the  law*,  &c.  "  the  jury*  d&the  In  actions  of 
>f  any  issue,  or  on  any  inquisition  of  damages,  may,  if  they  ^for^yi,^ 
hink  fit,  give  damages,  in  the  nature  of  interest,  over  and  above  *"»y  goods, 

.  and  on  policies 

hie  of  the  goods  at  the  time  of  the  conversion  or  seizure,  in  ail  0f  assurance,  the 
i  of  trover,  or  trespass  be  bonis  asportatis  ;  and  over  and  above  Jury  n,ty,g|w 

.  r  damages  in  na- 

mey  recoverable  in  all  actions  on  policies  of  assurance,  made  ture  of  interest. 
he  passing  of  that  act." 

ate  of  interest  in  general  allowed  on  debts  contracted  in  this  Rite  of  interest 
is  fm  pounds  per  cent,  per  annum,  as  well  in  courts  of  equity 
r  b :  But,  by  the  Bank  act c,  a  higher  rate  of  interest  is  al- 
>  be  taken  or  secured,  according  to  the  agreement  of  the 
in  discounting,  negotiating,  or  transferring  a  bill  of  exchange, 
issory  note,  made  payable  at  or  within  three  months  after 
thereof,  or  not  having  more  than  three  months  to  run.     It  Arrears  of  rent, 
ho  be  observed  that,  by  the  statute  $  &  4  W.  IV.  c.  27  d,   recoverable  for 
efctrs  of  rent,  or  of  interest  in  respect  of  any  sum  of  money  mon  tnan  ** 
d  upon  or  payable  out  of  any  land  or  rent,  or  in  respect  of 
gacy,  or  any  damages  in  respect  of  such  arrears  of  rent  or 
t,  shall  be  recovered  by  any  distress,  actibn,  or  suit,  but 
six  years  next  after  the  same  respectively  shall  have  become 
r  next  after  an  acknowledgment  of  the  same  in  writing  shall 
een  given  to  the  person  entitled  thereto,  or  his  agent,  sighed 
person  by  whom  the  same  was  payable,  or  his  agent." 
tanpsit  or  covenant,  when  the  contract  is  not  for  the  payment  When  contract 
f,  but  for  the  doing  or  forbearing  of  some  other  act,  the  i^eS'of 
depend  on  the  nature  of  the  contract,  and  whether  it  re-  money, 
he  person,  or  to  real  or  personal  property.     In  assumpsit,  on  On  contract  for 
rt  for  the  purchase  of  a  real  estate,  to  which  the  title  proves  eftale^  when  ^ 
;  without  any  fraud  or  fault  of  the  vendor,  the  vendee  is  in  proves  defective, 
entitled  to  no  satisfaction  for  the  loss  of  his  bargain  *.    And 
vendor,  from  incapacity  to  make  out  a  title,  fails  to  complete 
:t  for  the  sale  of  an  estate,  the  purchaser  cannot  recover  as 
,  expenses  incurred  previously  to  entering  into  the  contract ; 
expense  of  a  survey  of  the  estate  ;  nor  the  expense  of  a  con- 
drawn  in   anticipation  of  a  completion  of  the  purchase ; 
extra  costs  of  a  chancery  suit,  touching  the  purchase,  in 

;MW,  IV.  c.  42.  J  29.  d  §  42. 

80S.  Chit  Bills,  5  Ed.  540;  *  Flureau  v.  Tborotrill,  2  Blac.  Rep. 

kes  v.  Harrison,  1  Bos.  6c  P.  1078  ;    and  see  Walker  v.  Moore,   10 

Prac.  9  Ed.  874.  Bart,  fc  C  416.     Tidd  Proc  9Bd.  875. 
W.  IV.  c.  98.  $  7. 
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which  the  vendor  was  defeated ;  nor  losses  sustained  by  the  purchun, 
in  the  resale  of  stock  purchased  for  the  estate";  but  he 
to  recover  the  expense  of  comparing  deeds,  of  searching  for  judg- 
ments, and  of  journies  for  that  purpose,  and  interest  on  his  depot* 
money*.  And  upon  the  abandonment  of  an  unwritten 
the  sale  of  land,  on  defect  of  title,  the  deposit  money,  and  mono 
paid  by  the  purchaser  to  the  auctioneer  for  the  purchaser's  mown  of 
the  auction  duty,  may  he  recovered ;  but  expenses  of 
the  title  cannot  be  recovered,  without  proof  of  a  written  cootntt 
binding  on  the  vendor ;  nor  interest  upon  the  deposit b.  In  in  *• 
tiou  for  not  accepting  goods  bought,  the  jury  are  not  bound  to  pw 
the  full  value  of  the  goods  ;  hut  the  measure  of  damages  is  the  dif- 
ference between  the  price  which  the  defendant  had  contracted  to  jut, 
and  the  market  price  at  the  time  when  the  contract  was  broken',  * 
what  the  goods  afterwards  sold  for  d.  And  when  a  party  enpp! 
to  do  certain  work  on  specified  terms,  and  in  a  specified  minow. 
but  in  fact  does  not  perform  the  work  so  as  to  correspond  irith  tit 
specification,  he  is  not  of  course  entitled  to  recover  the  price  agnrf 
upon  ;  nor  can  he  recover  according  to  the  actual  value  of  the  wort, 
as  if  there  had  been  no  special  contract ;  hut  what  the  plaintiff  it 
such  case  is  entitled  to  recover  is  the  price  agreed  upon,  subject  to 
a  deduction ;  and  the  measure  of  that  deduction  is  the  sum  wliidi  ■ 
would  take  to  alter  the  work,  so  as  to  make  it  correspond  wilh  u* 
specification  *.  In  an  action  on  an  agreement  not  under  seal,  whffi 
the  agreement  contained  a  clause  that  the  party  neglecting  to  cotnplj 
with  his  part  of  the  agreement,  should  pay  the  sum  of  £100,  nw* 
ally  agreed  upon  to  he  the  damages  ascertained  and  fixed  on  brci^ 
thereof,  Lord  Tenterden,  Ch.  J.  held  that  the  party  malting  ufW 
was  not  liable  beyond  the  damage  actually  sustained  '.  In  an  MW" 
on  a  replevin  bond,  the  sureties  are  only  liable  for  the  value  of  * 


'  Hodges  v.  Earl  of  Litchfield,  1  Bing. 
N.  R.  492.  1  Scott,  443.  I  Hodges,  40. 
S.  C. 

6  Gosbell  e.  Archer,  *  Ncv.  A  M.  «5. 
3  Art  &  E.  500.  S.  C. 

'  Boorroan  ...  Nash,  9  Bam.  A  C.  14a. 
De  Scwhanberg  *.  Buchanan,  5  Car.  A  P, 
343.  ;*-r  Tinial,  Cb.  J. 

*  Smee  n,  Huddlcslone,  T.  8  Geo.  lit. 
C.  P.  Soy.  Dam.  49. 

'  Thornton  v.  Place,  I  Moody  &  R. 
818,  19.  i<er  Parte,  J.;  and   see  Orrae  a, 


Broughton,    10  Bing.  633.  4Miwrrli 
417.  S.  C  Rose.  E.id.  2  Ed.  881,1 

•  Randal  p,  Everest,  I  Moaij  *  »■ 
41.  K  Car.  &  P.  577.  8.  C.I  »■  * 
Staiiifnrth  v.  Lyall,  7  Bing.  ltf».  fa- 
ne! u.  Graves,  S>  Moore  A  P.  768.  9  Hfcf 
735.  S.  C.  j  but  see  Crisdee  a,  ft*** 
Car.  A  P.  840.  Icily  r.  Grrw.S  N».* 
M.  467  i  and  see  Keroble  ■  Firm  1 
Moore  A  P.  485.  6  Bing.  141.  JC*-' 
P.  684.  (o.)  S.  C. 
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ds  seized,  and  double  costs ;  and  if  that  value  exceed  the  amount 
rent  due,  they  will  only  be  liable  for  the  rent*.  In  an  action  Against  heir,  on 
Hat  an  heir,  on  the  bond  of  his  ancestor,  the  defendant  pleaded 
*  per  discent,  and  the  plaintiffs  replied,  under  the  statute,  that 
defendant  had  assets,  &c.  before  the  action  commenced,  conclud- 
Vfith  a  verification ;  and  the  jury  having  assessed  the  damages, 
er  the  condition  of  the  bond,  at  a  larger  amount  than  the 
nun  of  the  lands  descended,  the  court  held  that  the  execution 
debt  and  costs  must  be  confined  to  the  value  of  the  lands  de- 
rided5. 

n  an  action  brought  in  England,  to  recover  the  value  of  a  given  On  foreign  judg- 
a  Jamaica  currency,  upon  a  judgment  obtained  in  that  island,  the  J^cun^cy  &c 
ue  is  that  sum  in  sterling  money  which  the  currency  would  have 
)duced,  according  to  the  actual  rate  of  exchange  between  Jamaica 
i  England,  at  the  date  of  the  judgment0.  And  where  the  defend- 
to  were  under  an  agreement  to  pay  the  plaintiffs  the  value  of  cer- 
n  bUlettes,  issued  by  the  Peruvian  government,  as  a  compensation 
r  injury  done  to  the  plaintiffs,  and  purporting  to  be  of  the  value  of 
>011  dollars,  the  court  held  that  the  prothonotary  was  to  estimate 
e  value,  as  the  value  of  a  bill  o£  exchange  for  the  same  number  of 
Oars,  on  a  house  of  respectability  at  Lima,  although  the  billettes 
ae  at  a  great  discount d. 

In  an  action  of  trover,  the  general  rule  is,  that  the  damages  should  In  trover. 
the  value  of  the  thing  taken;  and  if  the  defendant  only  plead  that 
did  not  convert  the  goods,  his  counsel  will  not  be  allowed  to  cross 
amine  the  plaintiff's  witnesses,  to  shew,  in  mitigation  of  dam- 
es, that  the  goods  taken  really  belonged  to  a  third  person e.  In 
fccr  for  a  lost  bank  note,  the  acceptance  of  part  of  the  produce 
es  not  affirm  the  taking,  so  as  to  waive  the  tort ;  but  the  amount  • 
ieived  will  go  in  reduction  of  damages'.  And  where  A.  as  a 
ok  for  an  usurious  loan,  purchased  malt  of  B.  for  ready  money, 
ich  he  immediately  resold  to  B.  at  an  advanced  price  pay- 
le  in  bills,  the  malt  to  be  held  by  A.  as  a  security ;  B.  having 
nanded  the  malt,  without  paying  the  bills,  the  court  held  that  he 
;ht  recover  in  trover  the  full  value  of  the  malt,  without  deduction 

Hunt  v.  Round,  2  Dowl.  Rep.  556.  d  Delegal  v.  Nayk>r,  7  Biog.  460.  5 

eg.  Obs.  488,  9.  S.  C.  per  Patteson,  Moore  &  P.  44S.  S.  C.   And  iee  further, 

at  to  damages  in  actions  on  contracts,  Tidd 

Brown  v.  Shuker,  2  Cromp.   &  J.  Prac.9  Ed.  871,  &c. 

.  2  Tyr.  Rep.  S20.  S.  C.  *  Finch  v.  Blount,  7  Car.  &  P.  478. 

Scott  v.  Bevan,  2  Barn.  &  Ad.  78.  '  Burn  v.  Morris,  4  Tyr.  Rep.  485.  2 

oore  &  P.  446.  (a.)  S.  C.  cited.  Cromp.  &  M.  570.  S.  C. 


526 


OF  DAMAGES* 


ok  rtccmper  of  the  money  received  by  him  upon  the  aiaoulatedalt*. 
Bat,  in  an  action  of  trover,  the  plaintiff  cannot  it  aeema  imam 
damages  for  the  deterioration  of  the  property,  while  iWawifJ  by  tb 
defendant b.  If  trover  be  brought  by  the  assignees  of  a  baaknat 
against  the  sheriff  to  try  the  validity  of  a  sale  under  an  fTf—r^ 
and  it  appear  that  the  defendant  had  a  probable  cause  lor  takaf 
the  goods,  and  that  they  were  fairly  sold  for  as  mucfc  ma  they 
justly  hare  produced  if  sold  under  the  commission,  it  often 
that  a  jury  considers  the  sum  at  which  the  goods  were  actually  soty 
as  a  fair  measure  of  damages6.  It  has  been  doubted,  hamem 
whether,  in  an  action  of  trover  by  the  assignees  of  a  bankrupt,  ftr 
seizing  goods  of  the  bankrupt,  the  defendant  may,  without  spsctaly 
pleading  them,  give  in  evidence  payments  necessarily  made  by  aw. 
out  of  the  proceeds,  in  reduction  of  the  damages*. 
In  action  against  In  an  action  against  the  sheriff,  for  taking  insufficient  pbdgvii 
ing  insufficient  replevin,  the  sheriff  is  liable  in  damages  to  the  extent  of  donah  At 
pledges  in  re-      value  of  the  goods  distrained,  but  no  further  '.    Where  the  atfcat- 

plenn. 

For  wrongful       ant  *****  OTongfully  seised  goods,  and  placed  a  man  in  possawJnaaf 
or  irregular  dia-  them  for  some  days,  the  court  of  Common  Pleas  held  that  the  on* 

might  recover  damages,  although  he  had  the  use  of  the  goodi  d 
the  time  f.  But  where  a  distress  is  sold  without  the  previous  a> 
praisement  directed  by  the  2  W.  &  M.  sesa.  1.  c5.(l  thepaty 
distrained  on  can  only  recover  the  value,  minus  the  amount  of  nat 
due,  though  he  may  recover  the  special  damage  sustained  by  nek 
illegal  sale  *. 

In  an  action  of  trespass  and  false  imprisonment,  brought  against  a 
private  individual,  for  giving  the  plaintiff  in  charge  to  a  constable, 


In  trespass  and 
false  imprison* 
ment. 


*  Hargrcaves  t>.  Hutchinson,  4  Nev. 
&  M.  1 1.  2  Ad.  &  E.  12.  S.  C. ;  and  for 
the  doctrine  of  recouperf  see  4  Nev.  &  M. 
IS.  (c.) 

b  Quailey  v.  Edwick,  9  Leg.  Obs.  75,  6. 

e  Whitehouse  t\  Atkinson,  S  Car.  &  P. 
344.  347.  per  Ld.  Tenterden,  Ch.  J. 
Clark  v.  Nicholson,  G  Car.  &  P.  712.  1 
Cromp.  M.  &  R.  724.  1  Gale,  21.5  Tyr. 
Rep.  288.  8  Dowl.  Kep.  454.  9  Leg.  Obs. 
880.  S.  C. ;  and  see  Moon  t\  Raphael,  2 
Bing.  N.  R.310.  2  Scott,  489.  1  Hodges, 
289.  7  Car.  &  P.  115.  S.  C. 

d  Goldsmid  r.  Raphael,  3  Scott,  385. 

e  Evans  r.  Brander,  2  H.  Blac.  547. 
Yea  f.  Lethbridge,  4  Durnf.  &  E.  433. 
2  H.  Blac.  86.  Heffbrd  v.  Alger,  1  Taunt. 


218.  Ward  v.  Henley,  1  Yotinge&J- 
285.  Paul  r.  Goodluck,  2  Bing.  N.  R- 
220.  1  Hodges,  370.  S.  C.  Hall  *.  Good- 
ricke,  2  Scott,  363.  S.  C.  Jeffery  a  Bis. 
tard,  6  Nev.  &  M.  SOS.  2  Har.  &  W.tt 

s.  c. 

f  Bayliss  v.  Fisher,  (or  Baylis  r.  Usber.) 
7  Bing.  153.   4  Moore  &  P.  790.  S.C 

*  Briggins  or  Biggins  v.  Goode,  2  Tyr. 
Rep.  447.  2  Cromp.  &  J.  364.  S.  C. ;  •** 
sec  Knotts  (or  Notts)  r.  Curtis,  5  Car.  A 
P.  322.  2  Tyr.  Rep.  449.  (a.)  S.C 
Proudlove  v.  Twemlow,  1  Cromp.  4  M- 
326.  3  Tyr.  Rep.  260.  S.  C.  Wells  r. 
Moody,  7  Car.  &  P.  59.  per  Park.  R : 
and  as  to  the  measure  of  damages,  in  w 
action  for  an  excessive  distress  of  gro¥i^ 
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rvidenae  of  reasonable  suspicion  of  the  plaintiff's  Having  been  guilty 
it  felony,  is  admissible  on  the  plea  of  not  guilty,  in  mitigation  of 
ismaages  ••  And  where  A.  haying  been  illegally  arrested  on  mesne 
acoceas,  applied  to  the  court  to  be  discharged,  and  the  rule  was  re- 
inaredito  a  judge  at  chambers,  who  ordered  him  to  be  discharged, 
tod  would  have  given  him  the  costs  of  the  rule,  if  he  would  have 
sjadertaken  to  bring  no  action,  but  as  he  refused  jbo  give  such  un- 
lartafcing,  nothing  was  ordered  as  to  the  costs ;  it  was  hojden,  in 
SJk  action  of  trespass  and  false  imprisonment  brought  by  A.  for  the 
t.  first,  that  he  was  entitled  to  recover  those  costs  as  special 
e,  if  properly  laid  in  bis  declaration ;  and  secondly,  that  as 
declaration  only  alleged  that  he  had  been  forced  and  obliged  to 
pay,  and  had  paid,  &c.  he  could  not  recover  the  whole  of  the  bill  of 
coats  of  his  attorney  which  he  had  not  paid,  though  he  was  liable 
to.  pay  them  ;  but  that  he  might  recover  so  much  of  the  bill  of  costs, 
asvconaisted  of  money  actually  paid  by  the  attorney,  which  might 
be  considered  as  money  paid  by  him  through  his  agent b:  and  it 
■aama  that  under  an  averment  that  he  had  been  forced  and  obliged 
bo,  and  had  become  liable,  &c.  he  might  have  recovered  damages  for 
■neb  liability  b.  But  in  an  action  of  trespass  against  the  plaintiff's  In  trespass  to 
y,  for  taking  goods  under  colour  of  a  judgment  which  had  ^Zm    pr°~ 

iside  for  irregularity  in  practice  without  costs,  the  party  on 
application  the  judgment  had  been  set  aside,  cannot  recover 
oosts  as  consequential  damage  c. 
in  an  action  for  mesne  profits,  the  judgment  in  ejectment  is  conclu-  For  mesne 
sjnrs*  .evidence  of  the  lessor  of  the  plaintiff's  right  to  the  premises,  P*00"* 
ftoin*the  day  of  the  demise  laid  in  the  declaration  in  ejectment; 
hat  is  no  proof  of  the  defendant's  possession  at  that  time.     The  con- 
rule,  indeed,  admits  the  possession  at  the  time  of  the  service  of 
declaration  in  ejectment;  but  if  the  plaintiff  intend  to  go  for 
profits  antecedent  to  that  time,  he  must  give  distinct  evidence 
defendant's  possession*.    And  where  there  is  judgment  by  de- 
fimlt  in  ejectment,  the  plaintiff  may,  in  an  action  for  mesne  profits, 
recover  all  the  expenses  he  has  been  necessarily  put  to  in  the  eject- 
wept,  and  is  not  limited  to  the  taxed  costs,  as  between  party  and 

crops,  see  PSggott  v.  Birtles,  1  Meeson  775.  STyr.  Rep.  949.  S.  C 

&  W.  441.  1  Tyr.  &  G.  729.  2  Gale,  18.  c  Loton  v.  Devereux,  3  Barn.  &  Ad. 

aC.  3*3- 

•  Chinn  v.  Morris,  Ry.  &  Mo.  424.  2  d  Dodwell  v.  Gibbs,  2  Car.  &  P.  615; 
Car.  h  P.  861.  S.  C. ;  and  see  Holtura  v.  but  see  Doe  v.  Huddart,  2  Cromp.  M.  & 
Loton,  6  Car.  &  P.  726.  per  Parke,  B.  R.  316.  1  Gale,  260.  4  DowL  Rep.  437. 

*  PrHchet  v.  Boevy,  1  Cromp.  &  M.  S.  C. 
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party  ■.  In  a  case  however,  where  A.  took  possession  of  pretMW 
on  the  3d  of  Am,  and  a  sum  of  money  became  due  for  ground  te« 
on  the  S+tfi,  for  the  quarter  ending  on  that  day,  which  A.  paid,  the 
court  held,  in  an  action  for  mesne  profits  against  A.,  thai  he  »  . 
entitled  to  deduct  the  money  so  paid  from  the  damages  b.  In  »n- 
hihititm,  by  a  late  statute c,  "  in  case  a  verdict  shall  be  given  for  nV 
"  plaintiff,  it  shall  be  lawful  for  the  jury  to  assess  damages,  for  whirk 
"  judgment  Bhall  also  be  given  ;  but  such  assessment  shall  not  k 
"  necessary  to  entitle  the  plaintiff 
'       The  c 


t  will  not  i 
juryd.  And  where,  i 
gage  deed,  which  was 
diet  for  principal  onl; 


Judge'i  certifi- 
cate reipeciiiig 
come,  and  for 
immediate 
orjpecdy 


e  the  damages  found  br> 
i  an  action  for  principal  and  interest  on  a  mo 
undefended,  the  plaintiff's  counsel  took  a  «w- 
.  omitting  to  include  the  interest,  the  cu 
imount  of  the  verdict,  by  adding  the  interr*' 
So,  where  damages  found  by  the  jury  have  been  calculated  upon  ' 
value  assented  to  by  counsel  on  both  sides,  the  court  will  not  interim 
to  reduce  the  amount  of  the  verdict,  on  affidavits  that  counsel  »« 
mistaken  in  that  which  they  assumed  as  the  basis  of  their  calculation1 


It  will  next  be  proper  to  consider  the  judge's  certificate;  rod* 
what  cases  it  is  required,  by  the  statute  +3  Eliz.  c.  6.  and  sub* 
statutes,  in  order  to  deprive  a  party  of  costs  to  which  he  would 
wise  be  entitled,  or  to  entitle  him  to  costs  of  which  he  would  othenrisf 
be  deprived,  or  10  enable  him  to  issue  immediate  or  speedy  execution 

Before  the  passing  of  the  statute  4-8  Eliz.  c.  6.  a  plaintiff  tt»  h 
the  provisions  of  the  statute  of  Gloucester*,  entitled  to  costs  in  e'en 
case  in  which  he  obtained  a  verdict,  however  small  the  damages  nugb 
be,  or  trivial  the  injury  sustained  ".  But  to  avoid  trifling  and  frm> 
lous  suits  in  the  superior  courts  of  law  at  Westminster,  it  is  enacted  bi 
the  former  of  these  statutes1,  (extended  to  Wales,  and  the  counties  paat- 
tine,  by  the  11  Sr  13  W.  III.  c.  9.  §  1,)  that  "if,  upon  any  action pw- 
"  sonal  to  he  brought  in  any  of  her  majesty's  courts  at  WestmMla- 
"  not  being  for  any  title  ur  interest  of  lands,  nor  concerning  the  free- 


■  Doe  n  Hudctofl,  2  Cromp.  It.  &  It- 
SIG.  1  Gale,  260.  i  Dow).  Rep.  137.  12 
Leg.  Ota.  20.  S.  C. 

»  Doe  p.  Hare,  2  Cromp.  &  M.  1*5.  2 
Dowl.  Rep.  2*5.  4  Tyr.  Hep.  29.  7 
Leg.  Obs.  SSI.  S.  C. ;  and  see  further,  at 


Prac.  9  Ed.  871,  &c. 
1    I  W.  IV.  c.21.  $  I. 


i  Tidd 


*  Cann  v.  Farey,  5  Ner.  &  M.  t«fc  I 
Ad.  S.  E.  68.  1  Bar.  &  W.  182.  S.  C 

'  Baker  r.  Broun,  5  Do.L  Rep.  315. 
'  Hilton  ti.  Fowler,  Id.    312.  ai  *> 
Tidd  Prac.  9  Ed.  896. 

*  6  Edw.  1.  e.  I. 

h   Wright  p.    Piggin,   8  Yeunge  « i 
518.  per  Vau&han,  B. 
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*  hold  or  inheritance  of  any  lands,  nor  for  any  battery,  it  shall  ap- 

*  pear  to  the  judges  of  the  same  court,  and  so  signified  or  set  down 

*  by  the  justices  before  whom  the  same  shall  be  tried,  that  the  debt 
M  or  damages  to  be  recovered  therein,  in  the  same  court,  shall  not 
M  mount  to  the  sum  of  forty  shillings,  that  in  every  such  case  the 
M  jttdges  and  justices  before  whom  such  action  shall  be  pursued, 
M  shall  not  award  to  the  plaintiff  any  more  costs  than  the  sum  of  the 
?  debt  or  damages  so  recovered  shall  amount  unto,  but  less  at  their 

*  discretion."  The  intention  of  this  statute  was  to  confine  trifling 
t|tkms  to  inferior  courts  * :  and  a  certificate  may  be  granted  upon 
ifeat  any  time  after  the  trial  of  the  cause  b. 

„  Where  the  plaintiff,  in  an  action  against  an  attorney,  recovers  less  Recent  decision* 
$J*  40*.  damages,  the  judge  may  certify,  under  the  statute  43  Eliz.  them)n* 
♦C  so  as  to  deprive  the  plaintiff  of  costs,  although  the  defendant 
ijj|prid  only  be  sued  in  a  superior  court c.  So  where,  in  trespass  against 
*£jmAB.  the  former  pleads  the  general  issue,  which  is  found  for  him, 
^ffk  the  latter  suffers  judgment  by  default,  upon  which  one  farthing 
jfamgp*  are  assessed,  it  is  competent  to  the  judge  to  certify  under 
Jfce  above  statute,  to  deprive  the  plaintiff  of  his  costs  d.  And  where,  in 
quare  clausum  fregit  and  for  seizing  goods,  to  which  the  de- 
pleaded  not  guilty,  and  that  the  goods  were  not  the  property 
laintu%  the  jury  found  for  the  defendant  on  the  last  issue,  and 
the  plaintiff  on  the  first  with  5s.  damages,  and  the  judge  certified 
9fciar  the  statute  43  Eliz.  c.  6.  the  court  held,  that  since  the  rule  of 
4&k4  W.  IV.  e  the  case  was  not  within  the  exception  of  that  statute, 
^Mp  out  of  the  operation  of  the  statute  22  &  23  Car.  II.  c.  9. ;  and  that 
^ppeibre  the  plaintiff  was  entitled  to  no  more  costs  than  damages f. 
^js£  where,  to  a  declaration  in  trespass  quare  domum  /regit,  with  a 
de  bonis  asportatis,  the  defendant  pleaded  the  general  issue  and 
and  satisfaction,  the  question  at  the  trial  being  whether  a  term 
%K  years  had  expired,  and  the  jury  found  a  general  verdict  for  the 
plaintiff  with  damages  under  40*.  and  the  judge  certified  the  amount 
df  the  damages  under  the  statute  43  Eliz.  c.  6.  the  court  of  Exche- 

•  Gib.  Eq.  Rep.    196.    Gilb.  C.  P.      cisions  on  this  statute,  see  Tidd  Prac.  9 
|gl,  2.  Ed.  952,  3. 

»  Sty*  Cost*  18.     Holland  v.  Gore,  d  Harm  v.  Duncan,  4  Ner.  &  M.  63. 

*  Dun£  &E.  88.  (<*.)    Foxall v.  Banks,      2  Ad.  &  E.  158.  S.  C. 

t  Barn.  &  Aid.  686.  *  R  Pi-  H.  4W.IV.  Trapon,  rtg.V. 

•  Wright  v.   Nuttall,  10  Barn.  &  C.       §  2.  Ante,  876. 
6  Man.  &  R.  454.  S.  C  ;  and  see  <  Smith  v.  Edwards,  1  Har.  &  W.  497. 

v.  Benedict,  5Bing.  187.  2  Moore      4  Bowl.  Rep.  621.  11  Leg.  Ob*.  408,  4. 
Js  P.  301.  S.  C.  ;  and  for  the  earlier  de-       S.  C 
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ie  first  cases  that  arose  upon  the  statute  * :  But  a  different 
iq  soon  prevailed ;  and  it  is  now  settled,  that  the  statute  is 

0  actions  of  assault  and  battery,  and  for  local  trespasses, 
is  possible  for  the  judge  to  certify  that  the  freehold  or  title 
d  was  chiefly  in  question  b  :  Therefore,  it  does  not  extend 
if  assumpsit,  debt,  covenant,  trover  c,  false  imprisonment,  or 
>r  to  actions  for  a  mere  assault d ;  or  for  criminal  conversa- 
tttery  of  the  plaintiff's  servant f,  per  quod  consortium,  vel  ser* 
sit.  And  it  has  been  holden  that  the  statute  only  restrains 
rom  awarding  more  costs  than  damages ;  but  the  jury  not 
ained  thereby,  may  give  what  costs  they  please  *. 

tificate  required  by  this  statute  need  not,  it  seems,  be  Certificate 
the  trial  of  the  cause h ;  but  may  be  granted  within  a  time>  an,d  in 
time  after  the  trial l :  And  where  the  defendant  lets  judg-  what  <**& 
y  default k,  or  justifies  the  assault  and  battery  \  or  pleads 
anner  as  to  bring  the  freehold  or  title  of  the  land  in  question, 
of  the  record m,  a  certificate  is  holden  to  be  unnecessary, 
lso  be  observed,  that  for  the  preventing  of  wilful  and  mali*  In  actions  for 
asses,  it  is  enacted  by  the  statute  8  &  9  W.  III.  c.  11.  §  4.  ™ol£  ^LH^ 

1  actions  of  trespass,  to  be  commenced  or  prosecuted  in  any  byttat.  8&9W. 
jesty's  courts  of  record  at  Westminster,  wherein  at  the  trial 

ause  it  shall  appear,  and  be  certified  by  the  judge  under 
upon  the  back  of  the  record,  that  the  trespass  upon  which 
idant  shall  be  found  guilty,  was  wilful  and  malicious,  the 
mall  recover  not  only  his  damages,  but  also  his  full  costs  of 
r  former  law  to  the  contrary  notwithstanding."  n  The  cer- 
uired  by  this  statute  need  not  be  granted  at  the  trial  of  the 
nd  if  it  appear  on  the  trial  that  the  trespass,  however 

Hamand,    8   Keb.    849.  ton,  1  Str.  198. 

Weatall,  S  Keb.  181.  Clax-  ■  Watkinson  v.  Swyer,  Cat,  Pr.  C.  P. 

id.  847.  44.  Pr.  Reg.  118.  S.  C. 

u:.  9  Ed.  963.  and  the  au-  h  Butler  t>.  Cozens,  11  Mod.  198. 

cited.  '  Johnson  v.  Stanton,  8  Barn.  &  C. 

Taylor,  S  Keb.  31.  Ven  v.  681.  4  Dowl.  &  R.  156.  S.  C. 

Ik.  808.  k  BuL  Nu  Pri.  389. 

?reed,  3  Durnf.  &  E.  391  ;  "  Smith  v.  Edge,  6  Durnf.  &  B.  568. 

man  o.  Redmond,  1  Taunt.  m  Littlewood  v.   Wilkinson,   9  Price, 

mith  v.  Edge,  6  Durnf.  &  E.  314 ;  and  for  other  decisions  on  this  sta- 
tute, see  Tidd  Prac.  9  Ed.  963,  &c. 

r  v.    Bigg,   8   Blac.   Rep.  *  For  the  exposition  of  this  statute,  see 

819.  &  C.  Batchelort;.  Bigg,  3  Wils.885. 

,  3  Keb.  184.     Ven  r.  °  Swinerton  v.  Jarvis,  E.  88  Geo.  III. 

tk.  806.     Anderson  v.  Buck-  C.  P.  6  Durnf.  &  E.  18;    and  set)  Tidd 
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trifling,  was  committed  after  notice,  and  the  jury  give  leas  tliaaWi. 
damages,  it  has  been  usual  for  the  judge  to  consider  himself  I 
to  certify   that  the  trespass  was  wilful  and  malicious,   in  order 
title  the  plaintiff' to  his  full  costs*. 

In  actions  or  prosecutions  on  the  revenue  laws,  it  is  enacted  br  ibr 
statute  28  Geo.  III.  c.  37  b.  that  "  in  case  any  information  or  i 
"  shall  be  commenced  and  brought  to  trial,  on  account  of  the  (cu 
"  of  any  goods,  wares  or  merchandize,  seized  as  forfeited  by  vii 
"  of  any  act  or  acts  of  parliament  relating  to  his  Majesty's  rein 
"  of  customs  or  excise,  or  of  any  ship,  vessel  or  boat,  or  of  any  ho 
"  cattle  or  carriage,  used  or  employed  in  removing  or  carrying 
"  same,  wherein  a  verdict  shall  be  found  for  the  claimer  thereof,  at 
"  it  shall  appear  to  the  judge  or  court  before  whom  the  same  dull  br 
"  tried  or  heard,  that  there  was  a  probable  cause  of  seizure,  tlkcjndp 
"  or  court  shall  certify  that  there  was  a  probable  cause  for  niiln< 
"  such  seizure ;  and  in  tacb  case,  the  claimant  shall  not  be  entitled  * 
"  any  costs  of  suit  whatsoever."  And,  by  the  acts  Ibr  eonioliditil! 
and  amending  the  laws  relative  to  larceny  ',  &c-or  malieiaui  injuries : 
property  d,  and  the  metropolitan  police  act  *,  "  in  all  actions  for  it) 
"  thing  done  in  pursuance  of  those  acts,  if  a  verdict  shall  past  for  01 

"  defendant,  or  the  plain  tiff  shall  become  nonsuit,  or  discom i  i:; 

"  such  action  after  issue  joined,  or  if,  upon  demurrer  or  other**. 
"  judgment  shall  be  given  against  the  plaintiff,  the  defendant  kWi* 
"  cover  his  full  costs,  as  between  attorney  and  client,  and  have  it  m 
"  remedy  for  the  same,  as  any  defendant  hath  by  law  in  other  am- 
"  And  though  a  verdict  shall  be  given  for  the  plaintiff  in  any  nri 
"  action,  such  plaintiff  shall  not  have  costs  against  the  defending 
"  unless  the  judge  before  whom  the  trial  shall  be,  shall  cerufylw 
"  approbation  of  the  action,  and  of  the  verdict  obtained  thereupon" 
By  the  law  amendment  act f  it  is  enacted,  that  "  where  sercni 
".  "  persons  shall  be  made  defendants  in  any  personal  action,  audi"? 
"  one  or  more  of  them  shall,  upon  the  trial  of  such  action,  hi"' 
"  verdict  pass  for  him  or  them,  every  such  person  shall  have  judgrnew 
"  for  and  recover  bis  reasonable  costs,  unless  the  judge,  before  who" 

Prac.  0  EJ.  068,  urn!  Ihc  auttioriliea  ihere  Geo.  IV.  c.  S3,  (for  connlidttiag  rink" 

referred  to.  relating  to  the  revenue  of  exciicj  j  It* 

*  Reynold  v.  EoWdi,  6  Duml  &  E.  c  7  A.  8  Geo.  IV.  c.  S9.J  75. 
11;  and  kc  Harper  ft  Carr,  7  Durnf,  A  *  Id.c.  SO.  %  41. 

B.  4+9.  'ID  Geo.  IV.  c.  tl.  %  41, 

•  §  84.  And  there  ia  a  aimilar  clause  in  >  8  A  4  W.  IV.  c.  48.  \  Si  ;  aoJ  *> 
ihe  Hatulei  B  Geo.  IV.  c.  108.  (for  ifce  jut  8  A  9  W.  HI.  c.  11.  (  I.  W 
prevmt'onofimiiggling,)§92.  an<17&s  Pnt.  9  Ed.  986,  Pom,  Cb.  XL  p,  W- 
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:  the  said  cause  shall  be  tried,  shall  certify  upon  the  record,  under 

!  his  hand,  that  there  was  a  reasonable  cause  for  making  such  person 

{  a  defendant  in  such  action."     And,  by  the  statute  4  &  5  W.  IV.  c;   In  quart  tw- 

19. »    it  is  provided,   that   "  in  all   actions  of   quart  impedit,   no  ****' 

(  judgment  for  costs  shall  be  had  against  any  archbishop,  bishop, 

(  or  other  ecclesiastical  patron  or  incumbent,  if  the  judge  who  shall 

1  try  the  cause,  or,  if  there  shall  be  no  trial  by  a  jury,  the  court 

'  in  which  judgment  shall  be  given,  shall  certify  that  such  arch- 

1  bishop,  bishop,  or  other  ecclesiastical  patron  or  incumbent,  had 

1  probable  cause  for  defending  such  action." 

By  the  statute  7  Jac.  1.  c.  5.  it  is  enacted,  that  "if  any  action  or  For  double  costs, 
1  suit  upon  the  case,  trespass,  battery,  or  false  imprisonment,  shall  be  agsinstTustices, 
r  brought  in  any  of  his  Majesty's  courts  at  Westminster,  or  elsewhere,  and  constables, 

i ■         •  n    i  *    •*•«»     «.    •  &c.  by  stat  7 

against  any  justice  of  the  peace,  mayor  or  bailiff  or  city  or  town  jac.  I.  c.  5. 
f  corporate,  headborough,  portreeve,  constable,  &c.  for  or  concerning 
'  any  matter  cause  or  thing  by  them  or  any  of  them  done  by  virtue 
1  or  reason  of  their  or  any  of  their  office  or  offices,  and  the  verdict 
r  shall  pass  with  the  defendant  or  defendants  in  any  such  action,  or 
f  the  plaintiff  or  plaintiffs  therein  become  nonsuit,  or  suffer  any  dis- 
r  continuance  thereof,  that  in  every  such  case  the  justices  or  justice, 
1  or  such  other  judge  before  whom  the  said  matter  shall  be  tried, 

*  shall,  by  force  and  virtue  of  that  act,  allow  unto  the  defendant  or 
1  defendants  his  or  their  double  costs,  which  he  or  they  shall  have 
1  sustained  by  reason  of  their  wrongful  vexation  in  defence  of  the 
'  said  action  or  suit ;  for  which  the  said  defendants  shall  have  the 
1  like  remedy  as  in  other  cases,  where  costs  by  the  law  of  this  realm 

1  are  given  to  the  defendants."     Upon  this  statute  it  has  been  holden,  Decisions 
hat  to  entitle  a  justice  of  the  peace,  or  constable,  &c.  to  double  costs, 
Her  a  verdict  for  him,  it  must  in  general  be  certified  by  the  judge  who 
tied  the  cause,  that  he  was  acting  in  the  execution  of  his  office  b.   But 
'here  there  is  a  special  verdict,  and  it  appears  by  the  facts  there  found, 
hat  the  act  for  which  the  action  was  brought,  was  done  by  the  defend- 
Otby  virtue  or  reason  of  his  office,  as  a  justice  of  the  peace,  &c.  the 
fester  must  tax  double  costs,  though  there  has  been  no  certificate, 
or  allowance  by  the  judge  who  tried  the  cause6.     It  is  also  pro-  By  stat.  24 
ided  by  the  statute  24  Geo.  II.  c.  44.  §  7.  that  "  where  the  plain-  j£  **'  °*  ** 
tiff  in  any  action  against  any  justice  of  the  peace,  for  any  thing  done 
by  him  in  the  execution  of  his  office,  shall  obtain  a  verdict,  in  case 
the  judge,  before  whom  the  cause  shall  be  tried,  shall  in  open  court 
certify,  on  the  back  of  the  record,  that  the  injury  for  which  such 

*  Po*,  Ch.  XL.  p.  549,  50.  e  Rann  v.  Pickins,  Doug.  808.  n, 

*  Grindtey  «.  Holloway,  Doug.  307. 
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ie  speedy  judgment  and  execution  act  %  it  was  enacted,  that  For  speedy 
L  actions  brought  in  either  of  the  superior  courts  of  law  at  «<ecutbn.aD 
nhuter,  by  whatever  form  of  process  the  same  may  be  com- 
sd,  it  shall  be  lawful  for  the  judge  before  whom  any  issue 
1  in  such  action  shall  be  to  be  tried,  in  case  the  plaintiff  or  de- 
ant  therein  shall  become  nonsuit,  or  a  verdict  shall  be  given 
ie  plaintiff  or  demandant,  defendant  or  tenant,  to  certify b 
•  his  hand,  on  the  back  of  the  record,  at  any  time  before  the 
f  the  sittings  or  assizes,  that  in  his  opinion  execution  ought  to 
in  such  action  forthwith,  or  at  some  day  to  be  named  in  such 
cate,  and  subject  or  not  to  any  condition  or  qualification ;  and 
e  of  a  verdict  for  the  plaintiff,  then  either  for  the  whole,  or  for 
art  of  the  sum  found  by  such  verdict ;  in  all  which  cases,  a 
for  judgment  may  be  given  c,  costs  taxed d,  and  judgment 
I d  forthwith,  and  execution  e  may  be  issued  forthwith  or  after- 
,  according  to  the  terms  of  such  certificate,  on  any  day  in 
on  or  term :  and  the  postea,  with  such  certificate  as  a  part 
>f,  shall  and  may  be  entered  of  record f,  as  of  the  day  on  which 
dgment  shall  be  signed,  although  the  writ  of  distringas  jura- 
or  habeas  corpora  juratorum,  may  not  be  returnable  until  after 
day :  Provided  always,  that  it  shall  be  lawful  for  the  party  ' 

d  to  such  judgment,  to  postpone  the  signing  thereof." 
lis  statute  it  appears  to  have  been  decided,  that  certificates  Decision! 
granted,  to  entitle  the  plaintiff  to  immediate  execution,  in 
)f  assumpsit  on  promissory  notes  *,  &c.  or  in  other  actions, 
here  was  no  reasonable  ground  of  defence,  and  the  judge 
pinion,  upon  the   facts  proved  at  the  trial,  that  execution 


thereon. 


for  costs  on  several  counts,  vide 
and  on  pleading  several  matters, 
ute  4  &  6  Ann.  c.  16.  §  4,  5. 
401.  and  by  the  late  statutory 
[.  4  W.  IV.  reg.  7,  ante,  405, 
uld  be  observed,  however,  that 
ate  required  by  the  clause  re- 
i  the  statute  of  Ann  seems  to  be 
inoperative  by  the  above  rule, 
ie  directions  to  taxing  officers, 
i.  XL.  p.  562,3.  as  to  the  certifi- 
i  of  a  trial  before  a  judge  at  nisi 
n  the  sum  recovered  does  not 
.  that  the  cause  was  proper  to  be 
:  him,  and  not  before  a  sheriff 
fan  inferior  court 
IV.  c.  7.  §  2. 


b  Append,  to  Tidd  Sup.  1888,  p.  881. 

c  As  to  the  rule  for  judgment,  see  Tidd 
Prac.  9  Ed.  908.  It  should  be  remem- 
bered however,  that,  by  a  general  rule  of 
all  the  courts,  (R.  H.  8  W.  IV.  reg.  1.  § 
67.  8  Bing.  897,  8.)  "  after  a  verdict  or 
nonsuit,  judgment  may  be  signed  on  the 
day  after  the  appearance  day  of  the  return 
of  the  distringas  or  habeas  corpora,  without 
any  rule  for  judgment " 

d  As  to  taxing  costs,  and  signing  final 
judgment,  see  Tidd  Prac.  9  Ed.  980. 

•  As  to  the  time  of  suing  out  execution 
in  general,  see  Tidd  Prac.  9  Ed.  994. 

f  Append,  to  Tidd  Sup.  1833,  p.  821. 

g  Bell  v.  Smith,  5  Car.  &  P.  10.  ;*r 
Patteson,  J. 


of  judge's  certificate,  &c. 

ought  to  be  issued  forthwith,  or  at  a  future  day,  before  tie  return  J 
the  jury  process:  and  the  judge  may  certify  for  immediate  esectiMi, 
in  an  action  of  nssiira/uif,  though  the  verdict  be  taken  by  consent,!!^ 
the  consent  does  not  contain  any  such  terras*.      It  was  notfbnMftJ 
usual  for  the  judge  to  certify,  in  an  action  of  debt  on  simplt 
where  the  defendant  was  obliged  to  plead  and  go  to  trial,  or  the  pl«»- 
tiff  might   have  signed  iinal  judgment,   without  any  writ  of  inquiry, 
on  proof  of  the  amount  of  his  debt b :  And  there  has  been  went 
doubt  amongst  the  judges,  whether  the  statute  was  not  intended  tu  be 
confined  to  cases  of  contract c ;   But  it  aeems  to  be  now  settled,  that 
the  plaintiff  is  entitled  to  early  execution,  under  the  above  statute,  in 
actions  of  debt,  as  well  as  in  other   forms  of  action  d  ;   and  that  it  if 
not  limited  to   cases  of  contract,   but  applies  to  all  actions  where  tbr 
judge  thinks  there  ought  to  he  such  execution  c :   And  accordingly,  a 
certificate  has  been  granted  in  an  action  for  mesne  profit*  and  «wu  in 
ejectment ' :  and,  in  an  action  for  criminal  conversation,  when  the 
plaintiff,   to  prevent  a  verdict  passing  against   him  in  consequent  of 
the  prevarication  of  one  of  his  witnesses,  consented  to  be  notuuild. 
the  judge  who  tried  the  cause  directed  execution  to  issue  at  Ifle  no- 
tation of  a  month '.     Certificates  have   been  also  granted,  io  en* 
where  the  action  was  commenced  before  the  passing  of  the  act':  In 
they  are  of  course  not  gran  table,  where  there  was  a  reasonable  {frond 
of  defence  b.      And,  in  an  action  againBt  an  executor,  on  the  bond  oi 
his  testator,  where  a  verdict  is  given  fur  the  plaintiff  on  the  plttof 
non  est  factum,  if  the  judge  make  an  order  for  immediate  execution 
it  will  not  entitle  the  plaintiff  to  issue  execution  in  the  6rst 


against  the  goods  of  the  defendant h.  Affidavits,  it  seems,  are  nol  in 
general  admissible,  in  support  of  an  application  for  immediate  execu- 
tion1; but  there  may  be  cases  in  which  justice  may  require  then: 
and  if  a  plaintiff  obtain  a  verdict  in  an  undefended  cause,  he  ought  to 
have  execution  for  the  amount,  as  soon  as  it  can  be  obtained,  aceonl- 


*  Anon.  I  Moody  &  It.  167.  fer  Parke,  Q.  n.  per  Tnulai,  Ch.  J. 
J.  '  M*  Swith.it  IQ.jo-ftlH— ,1 

"  Fuher   u.    Davits,    t    Moody  &  R.  *  Barford  o.   Nelaon,  6  C*r.  A  f  ■*- 

as.  per  Ld.    Tenterden,  Ch.  J.  Ward  v.  per  Potleton,  J.  Wright  r.  Gator.atl 

Crocket,  5  Car.  &  F.  10.  per  Forte,  J.  n.  per  Li.  LymUmr*,  Ch.  &    Cn* 

Percival  v.  Alcock,  1  Moody  &  R.  167.  •bank  e.    Rom,  JoL   ii.  19,  88.  »»■  Ii- 

per  Parke,  J.  Tenlerdm,  Ch.  J. 

■  Barden  v.  Cox,  1  Moody  &  R.  203.  ■  Ward  a.  Thonuu,   ]  Croup.  A  * 
per  Pattern,  J.  638.  8  DowL  Rep.  67.  8  Leg.  Ok.  I* 

'    Younge   a.     Crooks,   id.   880.    per  S.  C.  Exchcq. 
Parke,  J.  '  Germ  e.  Burtchley,  1  Moodv  SB. 

■  Hambidge  r,  Crawley,  6  Car.  A  P.  150.  per  Ld.  LynMunt,  Ch.  R 
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ing  to  the  practice  of  the  court ».  But  in  debt  on  bond,  to  secure  the 
payment  by  instalments  of  the  consideration  for  the  purchase  of  a 
business,  the  plaintiff  ought  to  suggest  breaches ;  and  if  he  has  not 
done  so,  and  a  verdict  be  found  for  him  on  the  plea  of  non  est  fac- 
tum, he  is  not  entitled  to  a  certificate  for  speedy  execution  under  this 
statute*. 


Thepostea  is  directed  by  the  schedule  annexed  to  the  statutory  rules  PoOea,  form  oil 
•f  pleading  c,  to  be  in  the  usual  form :  And  in  the  Common  Pleas  it  When  allowed, 
wit  a  rule  d,  that  where  final  judgment  was  signed  upon  posteas  or  X^JJt  off 
aqni&itions  upon  writs  of  inquiry,  such  posteas  or  inquisitions  should  office,  in  C.  P. 
■mediately  be  left  with  the  clerk  of  the  judgments,  and  should  not 
afterwards  be  taken  out  of  the  office,  without  leave  of  the  court. 
Hie  clerk  of  the  judgments  however  is  authorized,  by  a  late  rule  of 
Aat  court6,  to  permit  the  posteas  and  inquisitions  to  be  taken  out  of 
&e  office,  for  the  purpose  of  being  produced  to  the  sealer  of  the 
writs,  in  order  to  obtain  a  writ  of  execution :  but  the  attorney  or 
•feat  who  procures  such  posteas  or  inquisitions  from  the  office  of 
&e  clerk  of  the  judgments,  is  required  by  the  rule  to  cause  the  same 
to  be  returned  again  to  the  same  officer,  during  the  office  hours  of 
Aat  day.     And,  by  the  late  act  for  the  more  speedy  judgment  and  ex-  jo  be  entered 
•cation,  in  actions  brought  in  his  majesty's  courts  of  law  at  Westmvn-  Vi^iX^J^ 
*ferf,  it  is  enacted,  that  "  in  all  cases  where  the  judge  before  whom  cate  for  speedy 

*  the  cause  is  tried,  certifies  under  his  hand,  on  the  back  of  the  record,  cxecutlon* 

*  that  in  his  opinion  execution  ought  to  issue  forthwith,  or  at  some  day 

*  to  be  named  in  such  certificate,  and  subject  or  not  to  any  con- 
"dition  or  qualification,  &c.  the  postea,  with  such  certificate  as 
M  a  part  thereof,  shall  and  may  be  entered  of  record,  as  of  the  day 

*  of  which  the  judgment  shall  be  signed,  although  the  writ  of  dis- 
"  trmgas  juratores,  or  habeas  corpora  juratorum,  may  not  be  returnable 
*'  until  after  such  day." 

*  Anon.  9  Leg.  Obs.  174.  per  Jlderson,      §  9. 

B. ;    and  tee  Ruddick  v.    Simmons,  1  d  R.  T.  18  Geo.  II.  reg.  2.  C  P. ;  and 

Moody  &  R.  184. per  Bayley,  B.  seeR.  T.  29  Car.  II. reg.  V.  C.  P. 

»  D'Aranda  v.  Houston,  6  Car.  &  P.  •  R.  E.  2  W.  IV.  C.  P.   1  Moore  & 

511.  per  Jlderson,  8.  S.  681.  8  Bing.  466  ;  and  see  further,  as 

•  R.  Pi.  H.  4  W.  IV.  Sched.  No.  2.  to  the  postea,  Tidd  Prac.  9  Ed.  900. 
5  Barn.    &  Ad.  Append,  xi.    10  Bing.  '  1  W.  IV.  c.  7.  §  2. 

47S.  2  Cromp.  &  M.  26.  Append.  Potl, 


CHAP.  XXXVIII. 


Of  tlte  Rule  for  Judgment  ;   and  moving  for  a  Nuir 
Trial,  or  in  Arrest  of  Judgment,  &c. 

.AFTER  a  general  verdict,  it  was  formerly  incumbent  on  the  pre- 
vailing party,  in  the  King's  Bench,  to  enter  a  rule  for  judgracni  w« 
cauta,  on  the pastea  or  inquisition,  witli  the  clerk  of  the  rules;  audi 
rule  for  judgment  was  necessary  when  a  verdict  was  taken  by  coo- 
sent,  subject  to  the  award  of  an  arbitrator,  as  to  the  quantum  of  tbr 
demand  *:  but  it  was  not  necessary,  if  the  plaintiff  were  noanild; 
for  in  that  case,  as  he  was  out  of  court,  judgment  might  have  be» 
entered  immediately  after  the  day  in  bank  b.  In  the  Common  Pleav 
there  was  no  rule  for  judgment;  but  the  prevailing  party  waited  till 
after  the  appearance  day,  or  quarto  die  post  of  the  return  of  the  L- 
beat  corpora  juratorum c,  before  he  signed  final  judgment,  unlesi  tie 
habeas  corpora  were  returnable  on  the  first  or  hist  general  reran 
day  :  In  the  former  case,  final  judgment  could  not  have  been  signed, 
till  the  expiration  of  the  first  four  days  in  full  term  :  In  the  latter, 
it  might  it  seems  have  been  signed  in  the  evening  of  the  last  dij  of 
term,  being  the  appearance  day  of  the  return  of  the  writd.  And 
now,  by  a  general  rule  of  all  the  courts  •,  "  after  a  verdict  or  non- 
Miir.  judgment  may  be  signed  on  tlie  day  aftpr  the  appearance  day  of 
the  return  of  the  distringas,  or  habeas  corpora,  without  any  rule  for 
judgment." 
'  Within  the  time  limited  by  the  above  general  rule,  the  plaintiff  naj 
move  the  court  to  set  aside  a  verdict  or  nonsuit,  and  have  a  new  trial; 

'  Hayward  v.  Ribbani,  +  East,  S10.  '  Thomas  u.  Ward,  8  Bo*.  A  P.  353; 

b  R.  E.  5  Geo.  II.  reg. III.  (a.)  K.  B.  and  see  Tirfd  Prac.  9  EA  90S,  *. 

c  WiUis  t>.  Bennett,  Barnes,  443.      Pr.  •H.H.JW.I  V.  reg.  I.  \  67.  3  Bam 

Reg.  41(1.  S.  C.     Lyte  P.  Rivets,  Barnes,  A  AA  383.  8  Ring.  297,  B.  2  Crerap  S 

445.     Rcyiiolda  p.    Sinionds,  id.  446.  Pr.  J.  186. 
Reg.  410,  11.  S.C. 
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for  judgment  non  obstante  veredicto :  or  the  court  may  order  a 

diet  to  be  entered  for  the  plaintiff,  where  the  judge  directed  a  non- 

t  in  an  undefended  cause,  with  liberty  for  the  plaintiff  to  move 

enter  a  verdict  * :  And  the  defendant  may  move  to  set  aside  a 

diet,  and  have  a  new  trial ;  or,  after  a  point  reserved,  that  a  non- 

t  may  be  entered  ;  or  he  may  move  in  arrest  of  judgment :  And 

ler  party  may  move  for  a  repleader,  or  venire  facias  de  novo  b. 

3y  the  late  act  for  the  more  speedy  judgment  and  execution  in  ac-   Vacating  judg- 

is  brought  in  his  majesty's  courts  of  law  at  Westminster  e,  it  is  fog  0r  setting" 

vided,  that  "  notwithstanding  any  judgment  signed  or  recorded,  or  J"*6  execution 

xecution  issued,  by  virtue  of  that  act,  it  shall  be  lawful  for  the   iug  new  triaL 

ourt  in  which  the  action  shall  have  been  brought,  to  order  such 

ldgment  to  be  vacated,  and  execution  to  be  stayed  or  set  aside, 

nd  to  enter  an  arrest  of  judgment,  or  grant  a  new  trial,  as  justice 

lay  appear  to  require ;  and  thereupon  the  party  affected  by  such 

Tit  of  execution,  shall  be  restored  to  all  that  he  may  have  lost  there- 

y,  in  such  manner  as  upon  the  reversal  of  a  judgment  by  writ  of 

nor  or  otherwise,  as  the  court  may  think  fit  to  direct"     The 

rvisions  of  this  statute  being  extended  to  proceedings  before  the 

riff;  under  the  3  &  4  W.  IV.  c.  42.  §  17.  the  court  will,  in  the 

it  term,  entertain  a  motion  to  vacate  and  arrest  a  judgment  upon 

latter  statute,  signed  in  vacation d.  And  it  has  been  decided, 
t  when  a  judge  at  the  assizes  orders  that  the  plaintiff  shall  have 
scution  within  a  limited  time,  and  judgment  is  thereupon  entered 

and  execution  issued,  the  defendant  is  not  precluded  from  ap- 
ing in  the  next  term,  to  the  court  above,  to  enter  a  suggestion, 
deprive  the  plaintiff  of  his  costs,  on  a  court  of  requests  act  * : 
judge,  at  the  assizes,  has  no  power  to  order  such  a  suggestion  to 
entered  e. 

By  the  late  act  for  improving  the  practice  and  proceedings  in  the  Rules  for  new 
irt  of  Common  Pleas  in  the  county  palatine  of  Lancaster  f,  "  it  shall  ^^  j™c  P.  at 
>e  lawful  for  any  party,  in  any  action  now  depending  or  hereafter  to  ^anca*j7jJJay 
>e  depending  in  the  said  court  of  Common  Pleas  at  Lancaster,  to  any  of  the  courts 
pply  by  motion  to  any  one  of  the  superior  courts  at  Westminster  at  WatmmUer' 
itting  in  banco,  within  such  period  of  time  after  the  trial  as  mo- 
ions  of  the  like  kind  shall  from  time  to  time  be  permitted  to  be 

Treacher  t>.  Hinton,  4  Barn.  &  Aid.  e  Baddeley  v.  Oliver,  1  Cromp.  &  M. 

219.    3  Tyr.  Rep.   145.    1  Dowl.  Rep. 
Tidd  Prac.  9  Ed.  904.  598.  S.  C;  and  see  Tidd  Prac.  9  Ed. 

1  W.  IV.  c.  7.  §  4.     Ante,  295.  961. 

Pyke  v.  Glendinning,  2  DowL  Rep.  f  4  &  5  W.  IV.c  62.  §  26. 

per  PaUeton,  J. 
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"  made  in  the  said  superior  court,  for  a  rule  to  shew  cause  *lir  > 
"  new  trial  should  not  be  granted,  or  nonsuit  set  aside  and  a  n 
"  trial  had,  or  a  verdict  entered  for  the  plaintiff  or  defendant,  o 
"  nonsuit  entered,  as  the  case  may  be,  in  such  action,  (which  court  b 
"  thereby  authorized  and  empowered  to  grant  or  refuse  such  rule.) 
"  and  afterwards  to  proceed  to  hear  and  determine  the  merits  tlitrt- 
"  of,  and  to  make  such  orders  thereupon,  as  the  same  court  shall 
"  think  proper ;  and  in  case  such  court  shall  order  a  new  trial  u 
"  had  in  any  such  action,  the  party  or  parties  obtaining  such  order 
"  shall  deliver  the  same,  or  an  office  copy  thereof,  to  the  prothono- 
"  tary  of  the  said  court  of  Common  Pleas  at  Lancaster,  or  hi 
"  deputy  ;  and  thereupon  all  proceedings  upon  the  former  verdict  » 
"  nonsuit  shall  cease  ;  and  the  action  shall  proceed  to  trial  at  At 
"  next  or  some  other  subsequent  session  of  assizes,  h olden 
"  county  of  Lancaster,  in  like  manner  as  if  no  trial  had  been  bid 
"  therein  ;  or  in  case  the  court  before  which  any  such  rule  shall  \t 
"  heard,  shall  order  the  same  to  be  discharged,  the  party  or  partw 
"  obtaining  any  such  order  may,  upon  delivering  the  same,  or  in 
"  office  copy  thereof,  to  the  said  prothonotary  or  his  deputy,  I*  '' 
"  liberty  to  proceed  in  any  such  action,  as  if  no  such  rule  «■«  W 
"  been  obtained ;  or  if  a  verdict  be  ordered  to  be  entered  fot  ta< 
"  plaintiff1  or  defendant,  or  a  nonsuit  be  ordered  to  be  entered,  x 
"  the  case  may  be,  judgment  shall  be  entered  accordingly, 

'•  Provided  always,  that  the  entering  up  of  judgment  in  any  ncurn 
"  in  the  said  court  of  Common  Pleas  at  Lancaster,  and  the  issuing  of 
"  execution  upon  such  judgment,  shall  not  be  stayed,  unless  the  parti 
"  intending  to  apply  for  such  rule  as  last  aforesaid  shall,  with  (■« 
"  sufficient  sureties,  such  as  the  last  mentioned  court  shall  appro'c 
"  of,  become  bound  unto  the  party  for  whom  such  verdict  or  nonsuit 
"  shall  have  been  given  or  obtained,  by  recognizance  to  be  ackao"- 
"  ledged  in  the  same  court,  in  such  reasonable  sum  as  the  tunc 
"  court  shall  think  fit,  to  make  and  prosecute  such  application  " 
"  aforesaid,  and  also  to  satisfy  and  pay,  if  such  a ppltcnt ion  shall  I* 
"  refused,  the  debt  or  damages  anil  costs  adjudged,  and  to  be  id- 
"  judged,  in  consequence  of  the  said  verdict  or  nonsuit,  and  all  cm" 
"  and  damages  to  be  awarded  for  the  delaying  of  execution  thereon '. 
"  Provided  also,  that  nothing  therein  contained  shall  prevent  tl* 
"  said  court  of  Common  Pleas  at  Lancaster  from  granting  any  ne" 
"  trial,  or  setting  aside  any  nonsuit,  or  entering  a  nonsuit,  or  altering 
"  a  verdict,  as  heretofore."  b     On  this  act  it  has  been  determined,  in« 


'  §87. 
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i  for  a  new  trial,  in  an  action  brought  in  the  Common  Pleas  Decisions 
%ster,  must  be  made  in  the  court  in  which  the  judge  sits  who 
I  at  the  trial  •:  but  this  act  does  not  authorize  the  court  above 
tain  a  motion  in  a  cause  in  the  Common  Pleas  at  Lancaster, 
iide  an  award  made  under  an  order  of  nisi  prius,  though  a 
was  taken  subject  to  the  award b.  And  the  court  above  has 
jr  to  order  judgment  to  be  entered  up  non  obstante  veredicto, 
tion  brought  in  the  Common  Pleas  at  Lancaster*. 

ay  not  be  improper  to  notice  in  this  place  some  recent  de-  In  trifling  te- 
as to  granting  new  trials  in  trifling  actions.  When  the  sum 
covered  is  under  201.  the  action  is  considered  as  trifling,  so  as 
>nt  the  court  from  granting  a  new  trial,  after  verdict  for  the 
;  unless  the  judge  has  misdirected  the  jury,  or  has  received  or 
evidence  improperly d:  and  it  seems  that  the  same  rule 
where  the  sum  in  dispute  is  under  201.  after  verdict  for  the 
it e.  The  principle  of  the  rule  is*  that  if  there  be  no  mis- 
q,  the  party  would  have  to  pay  costs  ;  which  would  not  be 
is  while,  in  cases  where  the  verdict  is  for  less  than  20L  f :  And 
le  jury  have  incorrectly,  and  contrary  to  the  judge's  directions, 
>r  the  defendant,  the  court  will  not  grant  anew  trial,  to  enable 
Intiff  to  recover  nominal  damages  only  «.  Where  the  pre- 
i  of  %Ql.  is  recovered,  the  court,  on  proper  grounds,  will  grant 
rialh.  And  a  new  trial  has  been  granted,  in  trespass  for  cut- 
vn  trees,  though  the  damages  are  under  201.,  where  the  object 
iction  was  to  try  a  right  of  a  permanent  nature  K  So,  where 
lict  is  perverse,  the  court  of  Exchequer  will  grant  a  new  trial, 
b  the  damages  given  for  the  plaintiff  are  less  than  201.  k.  And 
;  which  forbids  a  motion  for  a  new  trial,  where  the  amount  is 
JO/,  except  for  misdirection  of  the  judge,  does  not,  we  have 


sr  v.  Jolly,  1  Cromp.  M.  &  R. 

yr.  Rep.  289.     Foster  v.  Jollifle, 

.4.  S.  C 

le  v.  Fitzhugh,  1  Cromp.  M.  & 

5  Tyr.  Rep.  221.  8  DowL  Rep. 

/• 

er  v.  Moss,  1  Cromp.  M.  &  R. 

owLRep.432.  9  Leg.  Obs.  888. 

Prac.  9  Ed.  910.  (A.) 
m  v.  Speakman,  8  Moore,  889. 
Watkinson,  4  Moore  &  P.  287. 
,   Harris,  1  Price,  N.  R.  186.  2 


Cromp.  &  J.  H.  2  Tyr.  Rep.  167.  1 
Leg.  Ex.  80.  S.  C.  Haine  v.  Davey,  6 
Nev.  &  M.  856.  2  Har.  &  W.  80.  S.  C. 

f  — —  v.  Phillips,  1  Cromp.  &  M. 
26. 

1  Harris  o.  Jones,  1  Moody  &R.  178. 
per  Tindal,  Cb.  J. 

h  Dyball  v.  Duffield,  M.  59  Geo.  IIL 
K.  B.  1  Chit  Rep.  265.  (a.) 

1  Turner  v.  Lewis,  1  Chit  Rep.  265. 

k  Freeman  v.  Price,  1  Tounge  &  J. 
402. 
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seen  ",  apply  to  trials  before  the  sheriff,  under  the  s 


e3&  tW. 


IV.  I 


42  b. 


In  the  King's  Bench,  it  had  become  the  practice  for  counsel,  at  the 
close  of  the  fourth  day  of  each  term,  to  insert  in  a  list  the  nunc*  «f 
those  cases  in  which  they  were  instructed  to  move;  which  cawalbfj 
were  called  upon  to  move  on  the  following  days,  in  the  order  of  tin 
precedence  :  and  it  seems  that  in  Eaiter  and  M'whaelmat  terms,  it 
which,  on  account  of  the  circuits,  the  number  of  motion*  is  usuaflj 
large,  the  court  will  still  allow  that  course  to  be  pursued  ".  Bui  ■ 
Hilary  term  1828,  Lord  Tenterden,  Ch.  J.  said  that  the  court  wiiW 
it  to  be  understood,  that  for  the  future,  in  Hilary  and  Trinity  tenia, 
the  court  would  not  hear  any  motion  for  a  new  trial,  unless  iutk 
motion  were  actually  made  within  the  first  four  days  of  the 
and  that  even  if  counsel  were  instructed  within  the  first  four  din. 
and  there  should  not  be  time  to  hear  them  on  the  fourth  day,  tW 
court  would  not  hear  theth  afterwards  ;  and  in  such  cases  the  partin 
could  only  blame  themselves  for  not  instructing  their  counsel  suffi- 
ciently early  d.  So,  in  the  Common  Pleas,  it  is  a  rule*,  that"* 
Hilary  and  Trinity  terms,  no  motion  for  a  new  trial  shall  be  hnri, 
unless  such  motion  be  actually  made  within  the  first  four  days  ofeaei 
of  the  said  terms."  And  in  general,  the  motion  for  a  new  trial  mm 
be  made  in  that  court,  within  the  first  fuur  days  of  the  term,  if  tb 
cause  be  tried  in  vacation ;  and  cannot  be  received  after  tbe_/WdiJt 
unless  where  the  foundation  of  the  motion  is  a  fact  not  disclosed  w 
the  party  till  after  that  time  '.  In  the  Exchequer  also  it  is  a  rale, 
that  motions  for  new  trials  must  be  made  within  the  firsts/bur  dayiof 
term*:  and  this  rule  appears,  in  several  recent  instances,  to  aw 
been  strictly  adhered  ton.  But  in  that  court,  as  in  the  King's  Bendt, 
where  a  cause  is  tried  at  the  sittings  in  term,  a  motion  may  be  made 
for  a  new  trial,  at  any  time  within  four  days  after  the  return  of  tl* 
dittrillga*,  althoilgll  more  than  four  days  have  elapsed  since  the  Trial*. 
And  the  court  will  allow  further  time  to  make  a  motion  for  aoe* 


■  Antf,  471. 

<■  Taylor v.  Helps,  5  Bam.  &  Ad.  1068. 
Idwarda  v.  Dig"*'".  2  D<™l.  Rep.  612.  j 
jt  tee  Helming  i:  Samuel,  3  Moore  Si  S. 
18.     2  Dowl.  Rep.    760.   3.  C.  *mio. 

'  SCar.&P.  111.  ((..) 

d  Id.  111. 

°  R.  E.    1 1  Geo.  IV.  C.  P.  6  Bing.       S.  C. 


623.   4  Moore  &   P.  IM|  ud  «t  T* 
Ptoc.  3  Ed.  BIB,  13. 

'  WiHii     P.    Beomrit,     Bin**    HI 
Reynold)  v.  Simonds,   wl.  446.  ft.  Ref. 

«o,  11. 8.  C. 

a  S  Leg.  Ob*.  43. 

»  MuoDtiGlarke.lCroiDp.&J.UI. 
1  Tyr.   Rep.   534.     1  Dowl.   Rep.  tt* 
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il*  if  the  undersheriff  do  not  furnish  his  notes  of  the  trial  in  proper 

le  *.     Where  a  rule  for  a  new  trial  had  been  moved  for  by  mis- 

:e  in  a  wrong  court,  and  the  mistake  was  not  discovered  till  after 

s  first  four  days  of  the  term  had  elapsed,  the  court  of  Exchequer, 

Her  the  circumstances,  allowed  the  motion  to  stand  good  as  of  the 

tor  court b. 

When  the  rule  for  a  new  trial  was  silent  as  to  costs,  the  costs  of  the  £<***  of  tint 

it  trial  were  not  in  general  allowed  in  the  court  of  King's  Bench,  u  uient  respect- 

dchever  way  the  verdict  might  go  upon  the  second  trial c.     In  the  in& them* 

nunon  Pleas,  the  rule  was  formerly  different ;  for  there,  if  a  new 

■1  were  granted,  and  the  rule  said  nothing  about  costs,  if  the 

rdict  on  the  second  trial  went  the  same  way,  the  party  succeeding 

ii  entitled  to  the  costs  of  both  trials d,  and  also,  it  seems,  to  the 

its  of  the  application  *  ;  but  if  the  verdict  went  different  ways,  the 

rty  ultimately  succeeding  was  not  entitled  to  the  costs  of  the  first 

•K    In  the  Exchequer,  there  was  a  similar  distinction  f.     But,  by 

Jtneral  rule  of  all  the  courts  *,  "  if  a  new  trial  be  granted,  without 

•  mention  of  costs  in  the  rule,  the  costs  of  the  first  trial  shall  not 

•Bowed  to  the  successful  party,  though  he  succeed  on  the  second." 
dp  rule,  however,  is  not  retrospective :  therefore,  a  party,  who 
fine  the  rule  had  succeeded  on  two  trials,  was  holden  to  be  still  en- 
Iftd  to  the  costs  of  both,  and  to  the  costs  of  entering  up  judgment 
lepra  tunc,  where  the  delay  had  not  been  occasioned  by  himself h. 
id  the  rule  applies  only  to  cases  where  a  new  trial  is  granted  upon 
I  whole  record  h :  Therefore  where,  on  the  trial  of  a  right  of  way, 

out  count  claimed  as  a  public,  and  in  another  as  a  private  way, 
general  verdict  was  found  for  the  defendants,  and  the  court  after- 
ids  directed  a  new  trial,  expressly  by  the  rule  confining  it  to  the 
J»t  claimed  in  the  second  count,  but  in  the  rule  no  mention  was 
de  of  costs,  nor  any  reservation  of  the  defendant's  verdict  on  the 
tt  count,  the  court  held  that  the  defendants  were  nevertheless  enti- 


Tbomas  v.  Edwards,  2  Dowl.  Rep. 
.  4Tyr.  Rep.  836.  1  Cromp.  M.  &  R. 
.8.  C  per  Parke,  B. 

PSggott  v.  Kemp,  2  Dowl.  Rep.  20. 

tg.  Obs.  802.  S.  C. 

TSdd  Prac.  9  Ed.  916.  (<?.) 

I<L{L) 

Truslorev.  Burton,  10  Moore,  96. 

Loader  v.  Thomas,  1  Cromp.  &  J. 

8  Younge  &  J.  525.  S.  C ;  and  see 

rt  v.  Greenall,  13  Price,  755.  Pooley 

Hlird,  1  Tyr.  Rep.  260.    Harrison  v. 


Bennett,  1  Cromp.  &  M.  203.  2  Tyr.  Rep. 
740.  1  DowL  Rep.  627.  S.  a  Dax  Ex. 
Pr.  149  ;  but  see  Seally  v.  Powis,  1  Har. 
&  W.  118.  3  Dowl.  Rep.  872.  S.  C. 

«  R.  H.  2  W.  IV.  reg.  I.  §  64.  3 
Barn.  &  Ad.  382.  8  Bing.  297.  2  Cromp. 
&  J.  185,  6 ;  and  see  Newberry  v.  Colvin, 
2  Dowl.  Rep.  415.  7  Leg.  Obs.  252.  S.  C. 
per  Littledale,  J. 

h  Carlisle  v.  Garland,  9  Bing.  85.  2 
Moore  &  S.  180.  &  C. 


CHAP.  XXXIX. 


Of  Judgments. 

n  law,  the  jury  process  being  returnable  only  in  term  Final  judgment 
1  judgment,  after  verdict  or  nonsuit,  could  not  have  been  n^Jf^cn' 
ation  *.     This  practice  being  attended  with  great  incon-  and  bow  signed, 

i  altered  by  the  statute  1  W.  IV.  c.  7. b  by  which,  we   „  commo     w* 

J  .  J  By  gut  1 W. 

hat  "  in  all  cases  where  the  judge  before  whom  the  issue  IV.  c.  7. 
,  in  case  the  plaintiff*  shall  become  nonsuit,  or  a  verdict 
a  for  the  plaintiff  or  defendant,  certify  d  under  his  hand, 
>f  the  record,  at  any  time  before  the  end  of  the  sittings 
at  in  his  opinion  execution  ought  to  issue  forthwith,  or  at 
be  named  in  such  certificate,  and  subject  or  not  to  any 
qualification,  and  in  case  of  a  verdict  for  the  plaintiff, 
or  the  whole  or  for  any  part  of  the  sum  found  by  Such 
le  for  judgment  may  be  given  °,  costs  taxed,  and  judg- 
forthwith,  and  execution  may  be  issued  forthwith  or 
iccording  to  the  terms  of  such  certificate,  on  any  day  in 
erm :  Provided  always,  that  it  shall  be  lawful  for  the 
I  to  such  judgment,  to  postpone  the  signing  thereof." 
>ve  statute f,  "every  judgment,  to  be  signed  by  virtue  Entering  and 
;,  may  be  entered  and  recorded  as  the  judgment  of  the  J^J/in*,'ttd*" 
ein  the  action  shall  be  depending,  although  the  court  may 
ng  on  the  day  of  the  signing  thereof  * ;  and  every  execu- 
by  virtue  of  that  act,  shall  and  may  bear  teste  on  the  day 
thereof11 ;  and  such  judgment  and  execution  shall  be  as 


9  Ed.  980.  *  Ai  to  the  entry  of  judgments, 

Tidd  Prac.  9  Ed.  981,  2. 

h  And  see  stat.  3  &  4  W.  IV.  c.  67.  § 
rm  of  the  certificate,  see  2,  by  which  all  writs  of  execution  may  be 
I  Sup.  1883.  p.  321.  tested  on  the  day  on  which  the  same  are 

ile  for  judgment,  see  Tidd      issued,  and  be  mz&e  returnable  immediately 
I.  Ante,  294, 6. 538.  after  execution  thereof.    Post,  567, 

[V.  c.  7.  %  8. 

N  N 


OP   JUDGMENTS. 

"  valid  and  effectual,  as  if  the  same  hail  been  signed,  and  recoijled, 
"  and  issued,  according  to  the  course  of  the  common  law,"  Befcm 
the  passing  of  this  act,  the  allegation  of  a  judgment  signed  out  of 
term  would  have  been  erroneous  on  the  face  of  it ;  but  now,  (W 
court  will  take  notice  that  a  judgment  may  be  signed  in  vacation 

■  then-  under  the  statute  '.  And  it  has  been  determined,  that  in  declaring 
on  a  judgment  signed  in  vacation,  on  certificate  by  the  judge  at  sis 
prim  for  immediate  execution  under  the  above  statute,  the  day  of 
signing  judgment  should  be  stated  according  to  the  fact,  and  nut  UJ 
as  of  the  preceding  term  b :  but  it  is  enough  to  set  out  the  judgnd 
as  it  appears  upon  the  record,  and  the  certificate  need  not  be  stated*. 
The  poMlea  however,  in  such  a  case,  should  be  so  framed  that  tat 
judgment  may  appear  to  be  warranted  by  the  previous  finding  of  UV 
jury  ''.  But  where,  on  nul  tiel  record  pleaded  to  debt  on  recognianot 
of  bail,  the  postea  shewn  to  the  court  proved  erroneous 
spect,  leave  was  given  to  amend  it;  the  defendants  also  having  law 
to  plead  de  tioro  b. 

fjudg.        The  entry  of  final  judgment,  after  verdict  or  nonsuit,  beginiml 

nonuiU.  a  C0Py  °^  t'le  'ssue>  t0  tne  eD^  °?  ,ne  awai"d  of  the  venire  /« 
after  which  it  proceeds  with  the  jurata,  as  in  the  record  of  nitt  ■ 
It  then  states  the  return  of  that  record  by  the  chief  justice,  or  jni 
of  assize,  with  the  postea  indorsed  thereon,  and  concludes  will 
judgment  of  the  court,  whether  it  be  for  the  plaintiff  on  a  verdict," 

:,  in  oj-  for  the  defendant  on  a  verdict  or  nonsuit.  The  form  of  a  judgm 
for  the  plaintitT  in  assumpsit  is  given  in  the  schedule  annexed  W  I 
late  statutory  rules",  and  may  be  readily  applied  to  the  judgment 

heirs.  The  judgment  against  an  heir,  on   the  bond  of  bis  ancestor,  * 

general  or  special'  l  In  debt  against  au  heir,  who  pleaded  riem  p* 
discent,  or  any  other  plea  which  was  false  within  his  own  kne.*ledp, 
and  found  against  him,  the  judgment  at  common  law  was  Mtfl 
to  recover  the  debt,  and  not  special,  to  be  levied  of  the  lands  de- 
scended'.    So,  if  judgment  be  given  against  an  heir  by  nihil  dicit,* 

*  Engleheirt  ft  Eyre,  6  Bun.  4  Ad.       verdict,   &.C.    »ee  Tidd  Pnc  9  Ed. 
70.  per  Park,  J.  And  for  the  fonni  of  judgment*  rfia 

»  Same  ft  Same,  S  Bsrn.  &  Ad.  68.  ■  diet  or  nootuit,  Ac.  tee  Tidd  Prac.  Font 

No.  &  M.  849.  S.  C.  S3*,  4c. 

■  B.  fi  H.  4  W.  IV.  Sched.  No.  S.  '8  1101.  Ahr.  70,71.  C;  udnVa 

6  Barn.  &  Ad.  Append,  si,  lii.   10  Biog.  Atir.  tiL  Heir,  C  Bac  Ab*. 

♦78.    8  Cfomp.  &  at  86,  7.    Append.  Ance^ar,  H.  8  Wms.  Ssaod.  i  Ed.  T. M 

Poll,  $  II-  *  Anon.  Dyer,  IW.    a.  flro.  AH.  * 

*  Ai  to   the  entry   of  judgment   after  Jumper  diKtxi,pL  IX 
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it  mm  mformatus  •,  or  by  confession,  without  shewing  in  certain 
Ml  assets  he  has  by  descent  *,  the  judgment  is  general :  and  if  the 
ofils  of  the  land  descended,  from  the  death  of  the  ancestor  to  the 
■e  of  bringing  the  action,  are  sufficient  to  satisfy  the  demand,  and 
s  plaintiff  will  shew  it  to  the  court  in  an  action  of  debt  against  an 
fe,  and  the  defendant  cannot  deny  it,  the  plaintiff  shall  have  a  gene- 
t  judgment,  and  execution  presently e.  But  in  an  action  of  debt 
taast  an  heir,  if  he  acknowledge  the  action,  and  shew  the  certainty 
the  assets  which  he  has  by  descent,  the  judgment  shall  be  special, 
fteeoret  the  debt,  to  be  levied  of  the  lands  descended  d :  and  if  the 
Indent  plead  non  est  factum,  or  any  other  plea  which  is  not  raise 
Ins  his  own  knowledge,  there  shall  be  a  like  judgment  *.  In  debt 
Itnat  an  heir,  on  the  bond  of  his  ancestor,  the  defendant  pleaded 
to*  ftp  descent  before,  at,  or  since  the  exhibiting  of  the  bill,  and  the 
imtitf  replied  that  before  the  commencement  of  the  suit,  the  de- 
siajBt  had  lands  by  descent,  and  obtained  a  verdict,  but  the  jury  did 
I  inquire  of  the  value  of  the  lands  descended ;  and  the  court  held 
it  the  replication  provided  by  the  statute  5  W.  &  M.  c.  14.  §  6. 
sing  been  adopted,  the  jury  who  tried  the  cause  should  have  in- 
bad  the  value  of  the  lands  descended,  and  a  venire  de  novo  was 
midedf.  In  this  case,  however,  it  was  not  decided,  whether  the 
ore  statute  is  general  in  its  operation,  or  confined  to  cases  of  alien- 
ing before  action  brought ;  nor  whether  that  statute  continues  to  a 
tmtiff  his  common  law  right  to  a  general  judgment,  on  a  false  plea 
'fjeftf  per  discent  pleaded  f. 

The  judgment,  at  common  law,  had  relation  to  the  first  day  of  the  Relation  and 
rm  whereof  it  was  entered  *,  unless  any  thing  appeared  on  the  record  mcntf  a\conT 
Cwing  that  it  could  not  have  that  relation  h :  and,  as  against  the  de-  mon  **w- 
todant  and  his  heirs,  it  bound  a  moiety  of  all  the  freehold  lands  and 


•  Henningham's  case,  Dyer,  844.  a.  b. 
Wi  440.  Barker  v.  Bourn,  Cro.  Efiz. 
ft. 

b  ItL  ibid. ;  but  tee  Anon.  Dyer,  149. 

•  HauungbanTs  case,  Dyer,  844. 6. 

1  %  RoL  Abr.  70.  C.  pL  1 .  Anon.  Dyer, 
0.  a.  Anon.  id.  878.  6. 

•  CJothworthy  v.    Gothworthy,    Cro. 
B.  486,  7.  Append.  toTidd  Prac.  9  Ed. 
w  XXXIX.  §  18. 

r  Brown  v.  Shuker,  1  Price,  N.  R.  1.  I 
t.  Rep.  400.  lCromp.&J.58S.  S.C 
ae  v.  Same,  8  Cromp.  &  J.  811.  S 


Tyr.  Rep.  880.  S.  C;  and  see  Minshall 
v.  Evans,  1  Price,  N.  R.  7.  And  as  to 
the  liability  of  heirs  and  devisees  upon 
judgments,  and  the  proceeding  in  equity 
for  facilitating  the  payment  of  debts,  whether 
due  on  simple  contract  or  specialty,  out  of 
real  estate,  see  stat  3W.&M.  c.  14.  $ 
6.  11  Geo.  IV.  &  1  W.  IV.  c  47.  §  7 ; 
and  3  &  4  W.  I V.  c.  104. 

'  Tidd  Prac.  9  Ed.  985.  (6.) 
h  Swan  v.  Broome,  8  Bur.  1596  ;  and 
see  Lyttleton  v.  Cross,  8  Barn.  &  G.  817. 
5  DowL  &  R.  175.  S.  C 

nn! 


CHAR  XL. 


Qf  Costs. 

be  present  Chapter  it  is  intended  to  consider,  1st,  the  costs  in 
hnpedit ;  2dly,  the  costs  in  actions  or  suits,  for  infringement 
teal  of  letters  patent ;  3dly,  the  costs  in  actions  by  executors 
Iministrators ;  4thly,  the  costs  when  one  of  several  defendants  is 
ted ;  5thly,  the  costs  of  several  counts,  pleas,  or  issues;  6thly, 
sts  on  demurrer ;  and  lastly,  the  taxation  of  costs. 

en  single  damages  are  given  by  a  statute,  subsequent  to  the  In  quart  im- 
5  of  Gloucester  »,  in  a  new  case,  wherein  no  damages  were  pre-  * 
y  recoverable,  it  has  been  doubted  whether  the  plaintiff  shall 
it  costs,  if  they  are  not  mentioned  in  the  statute.  The  rule  in 
fs  case  b  is,  that  he  shall  not ;  and  accordingly  it  was  holden, 
he  plaintiff  was  not  entitled  to  costs  in  quart  impedit,  wherein 
jes  were  given  by  the  statute  JVestm.  II.  (13  Edw.  I.)  c.  5.  §  3C. 
having  been  found  that  the  delay  and  expense  of  recovering 
sons,  and  the  rights  of  patronage  and  presentation  to  ecclesias- 
•enefices,  by  actions  of  quare  impedit,  were  much  increased,  by 
i  of  the  defendants  in  such  actions  not  being  liable  for  the  pay- 
>f  costs,  and  the  true  patrons  were  thereby  frequently  deterred 
he  prosecution  of  their  just  rights  ;  and  it  being  deemed  expe- 
to  afford  further  protection  to  incumbents  of  advowsons,  from 
ous  and  unfounded  proceedings  to  disturb  them  in  the  enjoy- 
thereof d,  it  is  enacted  by  the  statute  4  &  5  W.  IV.  c.  39.  inti- 
;  An  act  to  give  costs  in  quare  impedif,'  that  "  in  all  writs  and 
>ns  of  quare  impedit,  issued  or  brought  from  and  after  the  pass- 
rf  that  act,  in  England,  Wales,  or  Ireland,  where  a  verdict  shall 
or  be  given  for  the  plaintiff  or  plaintiffs  in  any  such  writ  or 
>n,  the  plaintiff  or  plaintiffs  in  every  such  writ  or  action,  in  ad- 
n  to  the  damages  to  which  he  or  they  is  or  are  by  law  now  en- 

dw.  I.  c.  1.  §  2.  *  Preamble  to  »tat  4  &  5  W.  IV.  c. 

Co.  116.  a.  39. 

d  Prac.  9  Ed.  946. 
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**  costs  of  each  part  of  the  case  shall  be  given,  according  as  either 

**  party  has  succeeded  or  failed  therein,  regard  being  had  to  the 

"  aobee  of  objections  thereinbefore  Wntioned,  as  well  as  the  counts 

M  in  the  declaration,  and  without  regard  to  the  general  result  of  the 

-trial" 

Jiwecwtors  and  administrators  not  being  particularly  excepted  out  of  In  actioni  by 

the  statute  23  Hen.  VIII.  c  15.  it  was  formerly  holden  that  they  SJ^"1' 

not  liable  to  costs,  when  plaintiffs,  upon  a  nonsuit*  or  verdict  *,  nonsuit  or  ver- 
dict against 

they  necessarily  sued  in  their  representative  character,  and  them. 
not  bring  the  action  in  their  own  right ;  as  upon  a  contract  en- 
into  with  the  testator  or  intestate  *,  or  for  a  wrong  done  in  his 
4sx9  time  *:  though,  where  the  cause  of  action  arose  after  the  death  of 
tifca  testator  or  intestate,  and  the  plaintiff  might  sue  thereon  in  his  own 
he  was  not  excused  from  payment  of  costs,  if  he  brought  the 
as  executor  or  administrator ;  as  upon  a  contract b,  express  or 
or  in  trover  for  a  conversion  after  the  death  of  the  testator 
«b*  intestate  b.  But  now,  by  the  law  amendment  actc,  it  is  enacted,  By  law  amend- 
Hs%sj|  **  in  every  action  brought  by  any  executor  or  administrator,  in 
«**ng)it  of  the  testator  or  intestate,  such  executor  or  administrator 
•  shall,  unless  the  court  in  which  such  action  is  brought,  or  a  judge 
jf  of  any  of  the  superior  courts  of  law  at  Westminster  shall  otherwise 
Wf  oeder,  be  liable  to  pay  costs  to  the  defendant,  in  case  of  being  non- 
E^enited,  or  a  verdict  passing  against  the  plaintiff,  and  in  all  other 
ajtffcaes  in  which  he  would  be  liable,  if  such  plaintiff  were  suing  in  his 
^  #sm  right,  upon  a  cause  of  action  accruing  to  himself;  and  the  de- 
*£*  fcadant  shall  have  judgment  for  such  costs,  and  they  shall  be  re- 
recovered  in  like  manner."  Under  this  statute,  executors  are  it 
liable  to  costs,  in  actions  commenced  before  it  came  into  opera- 
and  not  tried  till  afterwards  d  :  and  where  the  action  had  been 
before  the  act  came  into  operation,  but  the  writ  and  de- 
limirinn  were  amended  after  it  had  taken  effect,  the  plaintiff  were 
rWd  liable  to  all  costs  incurred  after  the  amendment  ••    So,  an  execu- 


mentact. 


there- 


on. 


See  the  cases  referred   to   in  Tldd 
9  Ed  978. 

*  74.  to. ;  and  see  Dowbiggm  e.  Har- 
9  Bern.  &  C  606.   4  Man.  &  R. 

8L  G.  TbrnKnaon  v.  Nanny,  6  Leg. 
107,  8.  Excheq.  Jobson  v.  Fors. 
lis,  1  Ben.  &  Ad.  6.  Slater  t>.  Lcwson, 

ftteerX 

•  IsiW.  IV.  e.4*.  §  81;  and  set 
S  loft.  C  L.  Com.  61. 66  :  And  for  (he 
eases  in  which  executors  and  administra- 


tors were  or  were  not  Gable  to  cost*,  when 
pbintifc,  before  the  8  &  4  W.  IV.  c.  48. 
see  TWd  Prac.  9  Ed.  978,  8. 

d  Freeman  v.  Moyes,  1  Ad.  h  B.  88a 
8  Nev.  &  M.  888.  SV  C  LktUdaU,  J. 
disxntienU.  Grant  v.  Kemp,  £  Cromp, 
&M.686. 

•  Lakin  v.  Massie,  4  DowL  Rep.  889. 1 
Gale,  870.  11  Leg.  Obs.  119.  &  G;  and 
see  Prole  v.  Wiggins,  8  Bing.  N.  R.  886. 
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tor  plaintiff  will  be  liable  to  costs  under  the  above  statute,  on  frilm 
of  his  suit,  if  it  appear  that  he  commenced  the  action  without  war- 
taming  that  he  had  a  probability  of  proving  his  case  *•  The  owi 
making  out  an  exemption  from  costs  under  this  statute,  on  the  yat 
of  an  executor  plaintiff  who  has  failed  in  his  action,  lies  on  \m\ 
because  the  exemption  is  an  exception  from  the  general  rule,  nia 
which  executors  who  are  plaintiffs,  and.  have  failed,  are  liable  far 
costs5:  and  it  is  not  sufficient  for  such  a  plaintiff  to  shew  that  tk 
action  was  brought  bond  fide  under  legal  advice,  to  try  a  dosbtfal 
point  of  law,  which  it  was  necessary  to  have  decided,  in  order  to  ob- 
tain an  equitable  administration  of  assets  in  a  creditor's  suit k ;  oruii 
a  fair  chance  of  succeeding  c :  but  some  misconduct  on  the  part  rf Ik 
defendant,  or  some  other  special  cause  for  exemption,  must  be  shewi*. 
and  the  conduct  of  the  defendant,  after  action  brought,  relative  to  1st 
mode  of  conducting  the  defence,  will  not  be  considered  by  the  coal 
in  exercising  their  discretion  d.  So,  where  the  plaintiffs  had  brasjk 
an  action  for  the  amount  of  a  promissory  note  as  executors,  but  &■ 
continued  the  suit,  on  an  affidavit  of  the  defendant  that  no  comiat* 
ation  had  been  given  for  the  note,  the  court  held  them  to  be  ras* 
sible  for  the  costs,  there  being  reason  to  suppose  they  were  fs> 
viously  acquainted  with  the  want  of  consideration  e.  .  An  execstt 
plaintiff  however,  when  he  merely  sues  en  outer  droit,  is  not  liable  H 
costs,  on  a  judgment  as  in  case  of  a  nonsuit f.  And  where  an  exe- 
cutor was  nonsuited,  in  an  action  to  recover  the  amount  of  a  policy 
of  assurance,  effected  on  the  life  of  his  testator,  the  court  ordered 
judgment  to  be  entered  up  for  the  defendant  without  costs,  under  the 
above  statute ;  it  appearing  to  be  the  plaintiff's  duty  to  attempt  the 
recovery  of  the  money  *.  The  discretion  as  to  costs,  in  actions  by 
executors,  given  to  the  court  or  a  judge  by  the  above  act,  extends 


*  Wilkinson  v.  Edwards,  3  Dowl.  Rep. 
J37.  1  Scott,  173.  1  Bing.  N.  R.  301. 
S.  C. 

b  Farley  t>.  Briant,  1  Har.  &  W.  775. 

c  Southgate  v.  Crowley,  1  Hodges,  1. 
1  Bing.  N.  R.  618.  1  Scott,  374.  Brown 
v.  Croley,  3  Dowl.  Rep.  386.  9  Leg. 
Obs.  848, 9.  S.  C.  Vaughan,  J.  di&senliente. 
Godson  v.  Freeman,  1  Tyr.  &  G.  35.  2 
Cromp.  M.  &  R.  585.  1  Gale,  329.  4 
•Dowl.  Rep.  543.  S.C 

6  Farley  t>.  Briant,  1  Har.  &  W.  775. 

•  Lakin  t>.  Massie,  4  Dowl.  Rep.  239. 
1  GAc,    270.    11  Leg.  Ob*.  119.  S.  C.  ; 


and  see  Prole  v.  Wiggins,  3  Bing.  N.  B- 
235. 

f  Pickup  v.  Wharton,  2  Cromp.  &  M- 
401.  4  Tyr.  Rep.  224.  2  DowL  Rep. 
388,  S.  C.  ;  and  see  Tidd  Ptac.  9  U 
769.  979. 

E  Lysons  v.  Barrow,  10  Bing.  563.  * 
Moore  &  S.  463.  2  Dowl.  Rep.  807- 
S.  C;  and  see  Quelle  (or  QueJrv)  r. 
Boucher,  1  Scott,  283.  3  DowL  Rep 
107.  9  Leg.  Obs.  59,  60.  S.  C;  but 
see  Spence  v.  Albert,  4  Nev.  &  M.  Stt 
2  Ad.  &  E.  785.   1  Har.  &  W.  7.  S.  C 
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\y  to  cases  in  which  executors  were,  before  that  enactment,  liable 
k,  or  exempted  b  from  the  payment  of  costs.  And  the  power  of  the 
Ige  being  co-ordinate  with  that  of  the  court,  the  decision  of  a  judge 
cm  the  point  was  holden  in  one  case  to  be  final c ;  but  the  con- 
ry  was  determined  in  a  subsequent  case  d :  And  where  an  executor 
intifF  seeks  to  be  relieved  from  costs,  under  the  discretionary 
srer  of  the  courts,  the  application  should  be  made  before  taxation  ;  m 
ierwise,  if  granted,  it  will  be  on  payment  of  the  costs  of  the  appli- 
km°. 

By  the  statute  8  &  9  W.  III.  c.  11.  f  "  where  several  persons  shall  Costs,  when  one 
m  made  defendants  to  any  action  of  trespass,  assault,  false  tmpri-  fondants  is  ac- 
mment,  or  ejeetkme  firma,  and  any  one  or  more  of  them  shall  be  S^^w^/J?* 
ipon  the  trial  thereof  acquitted  by  verdict,  every  person  so  ac-  c.  ll.  §  l. 
piitted  shall  recover  his  costs  of  suit,  in  like  manner  as  if  a  verdict 
mm!  been  given  against  the  plaintiff,  and  acquitted  all  the  defend- 
ants ;  unless  the  judge,  before  whom  the  cause  is  tried,  shall,  im- 
nediately  after  the  trial  thereof,  in  open  court,  certify  upon  the 
■ecord,   under  his  hand,  that  there  was  a  reasonable  cause  for 
naking  such  person  a  defendant."    This  statute  was  confined  to  the 
rtkular  actions  mentioned  therein ;  and  did  not  extend  to  an  action 
trespass  upon  the  case*,  nor  consequently  to  an  action  of  trover  h ; 
ither  did  it  extend  to  an  action  of  replevin i ;  nor  to  an  action  of 
k  on  bond  against  executors,  one  of  whom  was  acquitted  on  a 
i*  of  plene  adminxstravit  prater*.     But  now,  by  the  law  amend-  By  law  amend- 
But  act !,  "  where  several  persons  shall  be  made  defendants  in  any 
personal  action,   and  any  one  or  more  of  them  shall,  upon  the 
trial  of  such  action,  have  a  verdict  pass  for  him  or  them,  every 
such  person  shall  have  judgment  for  and  recover  his  reasonable 
costs,  unless  the  judge,  before  whom  such  cause  shall  be  tried, 
shall  certify  upon  the  record,  under  his  hand,  that  there  was  a  rea- 
sonable cause  for  making  such  person  a  defendant  in  such  action." 


1  Aibtos  v.  Poynter,  1  Cromp.  M.  &  R. 
3.  6  Tyr.  Rep.  322.  1  Gale,  57.  3 
uri.  Rep.  465.  9  Leg.  Obs.  494.  S.  C. 
>  Spence  v.  Albert,  4  Nev.  &  M.  385. 
id.  &  E.  785.  1  Har.  &  W.  7.  S.  C. 
'  Msddox  (or  Maddocks)  v.  Phillips,  1 
r.  &  W.  251.  5  Nev.  &  M.  370.  3 
.  &E.  198.  S.  C. 

1  Lakin  v.  Massie,  4  Dowl.  Rep.  239. 
rale,  270.  S.  C 

1  Aabton  v.  Poynter,  1  Cromp.  M.  &. 
738.  5  Tyr.  Rep.  322.  1  Gale,  57.  3 


DowL  Rep.  465.  S.  C. 

'  §  1 ;  and  see  Tidd  Prac.9  Ed.  986. 

*  Dibben  v.  Cooke,  2  Str.  1005.  and  see 
Murray  v.  Nichols,  6  Bing.  530.  4  Moore 
&  P.  280.  S.  C. 

h  Poole  v.  Boulton,  Barnes,  139. 

1  Ingles  v.  Wadworth,  3  Bur.  1284.  1 
BLRep.  355.     Say.  Costs,  215.  S.  C. 

k  Duke  of  Norfolk  t>.  Anthony,  E.  42 
Geo.  III.  K.  B. 

1  3&.4W.IV.C.  42432. 
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fkttU  is  intended  to  be  eseabUebed  in  respect  of  nek;  nor  shall 
aval  pleas,  at  avowries  or  cognisances,  be  allowed*  unless  a  die- 
grennd  of  answer  or  defence  is  intended  to  be  established  in 
reaps  ct  of  each."  And  it  should  be  remembered,  that  in  order  to  give 
to  this  rule*  k  is  provided  by  an  auxiliary  one  *,  that  "  upon  the 
where  there  as  more  than  one  count,  plea,  avowry  or  cognt- 
upoa  the  record,  and  the  party  pleading  finis  to  establish  a 
subject  matter  of  complaint  in  respect  of  each  count,  or  some 
ground  of  answer  or  defence  in  respect  of  each  plea,  avowry 
,  a  verdict  and  judgment  shall  pass  against  him  upon 
count,  plea,  avowry  or  cognisance,  which  he  shall  have  so 
to  establish,  and  he  shall  be  liable  to  the  other  party  for  all 
•As  coats  occasioned  by  such  count,  plea,  avowry  or  cognisance,  in- 
itahsding  those  of  the  evidence,  as  well  as  those  of  the  pleadings : " 
further,  "  in  all  cases  in  which  an  application  to  a  judge  has  been 
under  the  preceding  rule b,  and  any  count,  plea,  avowry  or 
,  allowed  as  therein  mentioned,  upon  the  ground  that  some 
subject  matter  of  complaint  was  band  Jide  intended  to  be 
at  the  trial  in  respect  of  each  count  so  allowed,  or  some 
ground  of  answer  or  defence  in  respect  of  such  plea,  avowry 
cognisance  so  allowed,  if  the  court  or  judge  before  whom  the 
is  had  shall  be  of  opinion  that  no  such  distinct  subject  mat- 
of  complaint  was  hand  Jide  intended  to  be  established  in  respect 
count  so  allowed,  or  no  such  distinct  ground  of  answer  or 
in  respect  of  each  plea,  avowry  or  cognisance  so  allowed, 
shall  so  certify,  before  final  judgment,  such  party,  so  pleading, 
■Waul  not  recover  any  costs  upon  the  issue  or  issues  upon  which  he 
Vhjsaaeaads,  arising  out  of  any  count,  plea,  avowry  or   cognisance, 
^  with  respect  to  which  the  judge  shall  so  certify." c    It  seems  that 
^thie  rule  does  not  apply  to  demurrers  d.    And  where,  to  a  declara- 
tion for  a  libel,  the  defendant  pleaded  the  general  issue  and  two 
■•  special  pleas,  and  at  the  trial  the  jury  found  all  the  issues  for  the 
plaintiff  and  1*.  damages,  and  the  judge  certified,  under  the  statute 
43  Elis.  c.  6.  {  2.  the  court  held  that  the  plaintiff  was  not  entitled 
to  the  costs  of  the  issues  found  for  him,  notwithstanding  the  rule  of 
*».4W.IV.§7*. 

*  H.PJL  GM.H.4W.  IV.  reg.  7.    5  *  Farley  v.  Brant,  6  Nev.  &  M.  67, 8. 
Isn.  A  Ad  Append.  W.   10  Brag.  466.      3  Ad.  &  K  862,  3.  S.  C. 

t  Gnat*.  &  M.  16.  •  Shnpeon  v.  Hnrtia,  2  Mceaoa  &  W. 

*  Ja\f«a.  •.  64.  6  DowL  Rep.  304.  8.  C 
9  Id.  rig.  7. 
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owed  his  costs  on  all  issues  found  for  him  *.  But  where  some  is- 
es  are  found  for  the  plaintiff  and  some  for  the  defendant,  though 
i  latter  is  entitled  by  the  rule,  to  the  costs  of  the  issues  found  for 
ii,  yet  he  is  not  entitled  to  the  general  costs  of  the  cause,  or  to  the 
penses  of  his  own  witnesses,  unless  their  evidence  related  exclu- 
ery  to  the  issues  found  for  himb.  If  a  defendant's  pleas  however, 
Den  altogether,  are  sufficient  to  cover  a  plaintiff's  demand,  the  de- 
idant  will  be  entitled  to  the  general  costs  of  the  cause,  although 
jy  do  not  cover  it,  taken  separately  c. 

Where,  in  a  declaration  for  a  libel,  various  parts  of  one  continuous  Further  de- 
ride, in  which  the  plaintiff  was  not  mentioned  by  name,  were  ap-  ™°n*' 
ied  to  him  by  innuendoes,  and  under  the  general  issue  pleaded,  the 
cry  negatived  the  greater  part  of  the  innuendoes,  the  court  held  that 
e  plaintiff  was  entitled  to  costs  in  respect  of  that  part  of  the  libel 
lly  which  was  found  to  apply  to  him  d.  In  ejectment,  where  there 
as  but  one  count,  and  the  lessor  of  the  plaintiff  recovered  judgment 
v  part  only  of  the  lands  claimed,  the  defendant  succeeding  as  to  the 
kief  question  in  dispute,  the  court  held  that  the  defendant  was  en- 
ded to  have  his  costs,  as  to  the  part  found  for  him,  set  off  against 
is  costs  of  the  lessor  of  the  plaintiff,  under  the  above  rule  «.  Where 
rveral  defendants  were  sued  in  trespass,  and  a  verdict  was  found  for 
le  plaintiff  on  some  of  the  issues,  against  some  of  the  defendants, 
B4  against  him  on  all  the  other  issues,  the  plaintiff  was  holden  to  be 
mined  to  the  balance  only  of  the  costs,  after  deduction  of  all  the 
Ms  of  all  the  defendants f.  But  where  there  are  several  defend- 
att,  and  one  alone  employs  an  attorney  for  all,  the  others  are  not 
Hided  to  claim  any  costs  f.  And  where  a  cause  is  referred  to  arbitra- 


*  MOoer  ».  Graham,  2  Dowl.  Rep.  422. 
Leg.  Ob*.  140.  S.  C. ;  and  see  Simpson 
Hnrdist,  2  Meeson  &  W.84.  5  DowL 
•pu  804.  S.  C 

*  Lankier  (or  Lardner)  v.  Dick,  2 
ml.  Rep.  SS8.  4  Tyr.  Rep.  2S9.  2 
onp.  &  M.  889.  S.  C.  ;  and  see  Hart 
Cufbush,  2  DowL  Rep.  466.  8  Leg. 
s.  816.  S.  C.  Frankum  v.  Ld.  Fal- 
uth,  4  Dowl.  Rep.  65.  1  Har.  &  W. 
r.  10  Leg.  Obs.  428,  9.  S.  C.  Allenby 
Proodlock,  5  Nev.  &  M.  636.  4  Ad. 
B»  82o.  8. 0. 

:  Probert  v.  Phillips,  2  Meeson  &  W. 

18  Leg.  Obs.  223.  S.  C  ;  and  see 

wins  v.   Paddon,  2  Cromp.  M.  &  R. 


547.  5  Tyr.  Rep.  685.  1  Gale,  805.  4 
DowL  Rep.  488.  S.  C. 

4  Prudbomme  v.  Fraser,  4  Nev.  &  M. 
512.  2  Ad.  &  E.  645.  1  Har.  h  W.  5. 
S.C 

*  Doe  d.  Errington  v.  Errington,  1 
Har.  &  W.  502.  4 Dowl.  Rep.  602.  II 
Leg.  Obs.  372.  S.  C. 

f  Starling  v.  Cozens,  3  DowL  Rep. 
782.  2  Cromp.  M.  &  R.  445.  Starring  v. 
Cousins,  1  Gale,  159.  S.  C. ;  and  see 
Gougenbeim  v.  Lane,  4  DowL  Rep.  488. 
1  Meeson  &  W.  136.  &  C.  Allenby  * 
Froudlock,  5  Nev.  &  M.  686.  4  Ad.  At 
£.  826.  S.  C. 
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•.  And  if  A  defendant  seek  to  eater  a  suggestion  to  deprive  the 
■tiff  of  costs,  on  the  ground  that  the  action  ought  to  have  been 
nght  in  a  court  of  requests,  he  cannot  at  the  same  time  have  the 
to  of  issues  which  have  been  found  in  his  favour,  taxed  for  hisa 
ke  superior  court b. 

jfbether  particular  costs  incurred  in  relation  to  the  trial  of  the  How  taxed. 
ae  are  referable  to  one  issue  or  another,  is  a  question  of  fact  for 
decision  of  the  roaster  alone  c:  the  court  ought  not  to  be  called 
si  to  enquire  into  the  correctness  of  die  master's  decision  upon 
h  question  «.    And  where,  in  ejectment  upon  the  several  demises 
A.  &  B.  the  defendant,  being  ignorant  of  the  title  of  A.  goes  to 
i,  prepared  with  evidence  in  answer  to  the  title  of  B.  only,  and 
\  plaintiff's  counsel  disclaims  the  title  of  B.  the  issue  in  respect  of 
ace  demise  is  thereupon  found  for  the  defendant,  and  obtains  a 
edict  under  the  demise  from  A.,  the  master  is  justified  in  allowing 
>  defendant  the  costs  of  the  evidence  so  prepared ;  although,  at  the 
is,  the  witnesses  were  examined  by  the  defendant's  counsel,  and 
nr  evidence  was  offered  as  against  the  title  of  B.9  but  rejected  as 
ifflieable ;  and  although  the  defendant afterwdrds  moved  for  anew 
al,  on  the  ground  of  the  rejection  of  the  evidence,  and  the  court 
fused  the  rule  on  the  same  ground  °.    So,  in  an  action  on  the  case, 
chaining  several  counts  in  the  declaration,  where  some  issues  were 
and  for  the  plaintiff  and  some  for  the  defendant,  the  court  held 
at  die  master,  in  taxing  the  costs,  was  correct  in  deducting  the  costs 
the  defendant's  issues  from  the  plaintiff's  costs ;  and  that  the  lien 
the  plaintiff's  attorney  was  only  upon  the  balance  coming  to  the 
aintiff  * :  they  also  held,  that  the  expense  of  a  witness  called  by  the 
ftndant,  whose  evidence  was  substantially  directed  towards  the 
msa  found  for  the  defendant,  was  properly  allowed  to  him,  although 
i  gave  some  evidence  upon  the  other  issues  d. 

By  another  clause  of  the  statute  8&9W.  III.  c.  II.9  it  is  enacted,  Costs  on  de- 
nt "  if  any  person  shall  commence  or  prosecute  any  action,  in  any  g  ^gw^  IIL 
court  of  record,  wherein,  upon  demurrer  either  by  plaintiff  or  de-  c.  ll.  §  8. 
fondant,  demandant  or  tenant,  judgment  shalljbe  given  by  the  court 
against  the  plaintiff  or  demandant,  the  defendant  or  tenant  shall 
have  judgment  to  recover  his  costs,  and  have  execution  for  the  same 
by  capias  ad  satisfaciendum,  fieri  faciasf  or  elegit"    This  clause  of 

*  Wgg  *  Potts,  4  Dowi.  Rep.  266.  10.  &  a 

»  Jsifci  tu  Taylor,   1  Meesoo  &  W.  d  Eades  v.  Everatt,  3  DowL  Kept  687. 

13.  10  Leg.  Obs.  SS9.  &  a 

•  Doe  d.  Smith  *  Wtbser,  4  Ntv.  h  •  §  g. 
1 881.  8  Ad.  &  K.  448.    lHtx.&W. 
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the  statute  did  nut  extend  to  demurrers  to  plea*  in  abatement  ■ 
as  it  seems,  to  any  action  wherein  the  defendant  would  not  liave  I 
entitled  to  costs  upon  a  nonsuit  or  verdict b.      And  where,  in  an  a 
for  a  libel  against  ttn  defendants,  three  of  them  demurred  to  sum*  o 
counts  of  a  declaration,    and  the  other  defendant!    went  to  I 
thereon,   and  all  the  defendants  went  to  issue  upon  the  other ro 
and  those  defendants  who  demurred  got  judgment  upon  the  demo 
before  the  issues  were  tried,  die  court  held  that  they  wwre  not 
tied  to  have  their  costs  taxed  upon  that  judgment,  under  the  t 
statute  c.     But  now,  by  the  law  amendment  act  *,    '•  where  y 
"  shall  be  given,  either  for  or  against  a  plaintiff' or  demandant, 
'•  or  against  a  defendant  or  tenant,   upon  any  demurrer  joined  id  at 
"  action  whatever,  the  party  in  whose  favour  such  judgment  ihill  kt 
"  given,  shall  also  have  judgment  to  recover  his  costs  in  that  bcMf 
Costs  are  taxed  by  the  master,  in  the   King's  Bench  and  En*>- 
quer,  or  prothonotaries  in  the  Common  Pleas,  upon  a  bill  made  t* 
by  the  attorney  for  the  prevailing  party  ;  or,  more  frequently 
out  a  bill,  upon  a  view  of  the  proceedings  '.     But,  by  the  itstut*  1 
&  4  W.  IV,  c.  42  '.  reciting  that  it  would  tend  to  the  better 
of  business,  and  would  be  more  convenient,  and  beti 
•-   practice,  and  promote  uniformity  in  the  allowance  of  costs,  if  the 
ficerg  on  the  plea  side  of  the  courts  of  King's  Bench  and  Exi'oen," 
and  the  officers  of  the  court  of  Common  Pleas  at    fVettwmultr,  »h 
now  perform  the  duties  of  taxing  costs,  were  to  be  empowered  to  18 
costs  which  have  arisen,  or  may  arise,  in  each  of  the  said  courtt  » 
discriminate! y  ;  it  is  enacted,  that  "  it  shall  be  lawful  for  the  judfif 
"  of  the  said  courts,  or  any  eight  or  more  of  them,  of  whom  the  eh** 
"  of  each  of  the  said  courts  shall  be  three,  by  any  rule  or  ordei  »  h 
"  from  lime  to  time  made,  in  ten 
"  tions  for  the  taxation  of  coats, 
"  said  courts  indiscriminately,  as 
"  though  such  costs  may  not  havi 
"  in  the  court  to  which  such  office 

•  Michlam  N  Bate,  S  Bam,  ft  C.  6*8. 
3  Man.  ft  R.  91.  S.  C. 

*  Millet  ir.  Seograve,  Cat.  Pr.  C  P.  86. 
ThnOe  v.  Biihop  of  London,  1  H.  B!ae. 
930 ;  but  ice   Anon.  Cat   Pr.  C.  P.    *. 


to  make  such  rqnu* 
by  any  of  the  said  officers  of  * 
to  them  may  seem  expedient,  J* 
:  arisen  in  respect  of  business  iat* 
r  belongs,  and  to  appoint  some  cm- 


•  Forbet  «.  Gregory,  (or  King,)  I 
Cromp.  ft  M.  *35.  3  Tyr.  Rep.  385,  I 
DowL  Rep.  879.  8.  C 


«ntw.iv,t.M.  5311  •*««' 

Rep-  C.  L.  Cora.  SB.  76. 

*  Tidd  Prac.  9  Ed.  989. 

•  §  88.  And  ice  further,  ■  t».H 
eotu,  Tidd  Prac.  9  Ed.  Chip.  «■  r 
945,  &c;  andai  10  inUrlot*l(xj  ttm  * 
motiom.  &e.    tee  the  Inda  [hemo.  *■ 
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venient  {dace  in  which  the  business  of  taxation  shall  he  transacted 
sor  all  the  said  courts,  and  to  alter  the  same,  when  and  as  it  may 
worn  to  them  expedient" 
It 


formerly  the  practice,  in  the  King's  Bench  and  Common  Notice  of  taxing 
to  give  notice  to  the  opposite  attorney,  of  the  time  when  the 
were  intended  to  be  taxed :  But,  in  order  to  enforce  it,  there 
nst  have  been  a  side-bar  rule  to  be  present  at  taxing  costs ;  which 
la>  was  obtained  from  the  clerk  of  the  rules  in  the  King's  Bench, 
ottdaries  in  the  Common  Pleas,  and  a  copy  duly  served ;  after 
if  the  costs  were  taxed  without  notice,  the  taxation  was  ir- 
gsuW,  and  the  attorney  liable  to  an  attachment*.  In  the  Exchequer 
1  Pleas,  there  is  a  rule  b,  that  "  one  day's  previous  notice  of  the  time 
'  taxing  costs,  upon  rules,  orders,  town  potteas,  and  inquisitions,  and 
oopy  of  the  bill  of  costs,  and  affidavit  to  increase,  if  any,  shall  be 
wan  and  delivered  by  the  attorney  or  attornies  of  the  party  or  par- 
as' whose  costs  are  to  be  taxed,  to  the  attorney  of  the  other  party 
V.  parties  in  the  same  action,  at  the  time  of  service  of  such  notice ; 
ad,  in  the  cases  of  posteas  and  inquisitions  in  country  causes,  the 
atjce  shall  be  given  two  days,  and  the  copy  and  affidavit  delivered 
m  days  before  such  taxation." .  This  rule  is  imperative ;  and  it  is 
nagnlar  to  proceed  with  the  taxation  of  costs,  without  complying 
nidi  it,  unless  the  opposite  party  chooses  to  waive  his  right,  which 
s>  has  the  power  of  doing c.  There  is  also  a  general  rule  of  all 
1*0  courts4,  that  "  before  taxation  of  costs,-  one  day's  notice  shall 
•  given  to  the  opposite  party."  On  this  rule,  reasonable  costs 
€  serving  a  notice  of  taxation  on  a  defendant  residing  in  the  coun- 
ty, and  having  no  attorney,  will  be  allowed ;  and  are  not  to  be  re- 
Meted  to  the  charge  for  a  letter  by  post e.  The  rule  of  court,  how- 
,  can  only  apply  to  those  cases  in  which  a  notice  of  taxation  is 

f ;  and  it  does  not  seem  to  be  necessary  upon  a  cognovit  *.   By  Unnecessary, 
subsequent  rule  of  all  the  courts  h,  "  notice  of  taxing  costs  shall  not  be  whcre  defendint 


%  Tidd  Prtic.  9  Ed.  969,  90. 

*  R.  M.  1  W.  IV.  reg.  II.  §   10.  1 
boss*.  &  J.  279.  1  Tyr.  Rep.  161.  And 

*  cases  on  the  construction  of  this  rule, 

*  Perry  v.  Turner,  8  Cromp.  &  J.  89. 
Wkdge  o.  Giles,  id.  163. 

*  Wdsosv.  Parkins,  IS  Leg.  Obs.  413. 
•I.T.IW.  IV.  reg.  VIII.  2  Barn. 
AL  789.  7  Bing.  784.  1  Cromp.  &  J. 

*  Thorps  vw  Worthy,  (or  Wordy,)  8 
^r.  Rep.  469.   8  Cromp.  h  J.  488.  1 


DowL  Rep.  575.  S.  C. 

'  Griffiths  v.  Liversedge,  8  DowL  Rep. 
143.  6  Leg.  Obs.  806.  S.  C.  per  Patte- 
son,  J.  3  Moore  &  S.  817.  (a.)  S.  C. 
cited. 

■  Clothier  v.  Ess,  3  Moore  &  S.  816.  8 
DowL  Rep.  731.  S.  C.  Clarke  v.  Jones, 
3  DowL  Rep.  277.  per  Parke,  B. 

*  R.  Pr.  H.  4  W.  IV.  reg.  17.  5 
Barn.  &  Ad.  Append,  xvii.  10  Bing.  455. 
8  Cromp.  &  M.  6. 
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OP    COSTS. 

-  Ju^ge  s^a^  certify  on  the  postea,  that  the  cause  was  proper  to  be 
e&  before  him,  and  not  before  a  sheriff  or  judge  of  an  inferior 
irt,  die  costs  shall  be  taxed  upon  the  usual  scale."  These  directions 
rm  to  extend  to  writs  of  inquiry ;  upon  which  it  has  been  cus- 
nary,  where  damages  are  given  to  a  less  amount  than  201.,  to  tax 
its  according  to  the  reduced  scale  prescribed  therein  *.  And  where 
i  writ  having  been  issued  for  more  than  201. ,  the  plaintiff  before 
»cution,  judgment  having  been  signed  as  for  want  of  a  plea,  had 
en  credit  for  a  cross  demand,  reducing  the  amount  of  his  claim  to 
L,  the  court  held  that  the  costs  should  be  taxed  on  the  reduced 
leb.  But  where  a  plaintiff  had  recovered  by  verdict  a  sum  of 
ney  beyond  another  sum  paid  into  court,  the  two  sums  together 
ounting  to  more  than  201. ,  the  court  held  that  the  taxation  of 
its  ought  not  to  be  on  the  reduced  scale  c.  On  the  above  proviso  it 
i  been  determined,  that  it  is  not  necessary  for  the  judge  who  cer- 
es to  hear  the  cause  throughout,  in  order  to  enable  a  plaintiff  to 
tfcih  full  costs4.  And  there  is  no  specific  time  for  giving  the 
rtificate  of  the  cause  being  proper  to  be  tried  before  a  superior  judge ; 
it  the  certificate  may  be  given  at  any  time  #. 

By  the  above  directions  it  is  required,  that  "  at  the  head  of  every 
ill  of  costs,  taken  to  the  taxing  officer  to  be  taxed,  it  shall  be  stated 
hether  the  sum  recovered,  accepted,  or  agreed  to  be  paid,  exceeds 
ie  sum  of  201.  or  not,  in  the  following  form  :  "  Debt  above  twenty 
wnds,"  or  "  Debt  twenty  pounds,  or  under."  And  it  is  thereby 
ttlared,  that  "  three  shillings  and  four  pence  shall  be  allowed  for 
rawing  the  judgment  in  all  cases;  that  the  officers  of  the  court 
F  Exchequer  are  to  allow  no  incipitur s  of  judgment  upon  paper, 
id  are  to  mark  the  costs  upon  the  posteas ;  that  every  brief  sheet 
to  contain  eight  folios  at  the  least,  which  are  to  be  paid  for  at  the 
tte  of  6*.  8d.  per  sheet  for  drawing,  and  Ss.  4cf.  for  copying ;  such 
tots  of  the  briefs  only  as  are  really  drawn  to  be  allowed  as  draw- 
%  the  rest  to  be  allowed  as  copying :  that  the  allowance  to  wit- 
esses  for  travelling  is  to  be  only  the  sum  actually  paid,  and  that 
ot  exceeding  one  shilling  per  mile,  except  under  special  circum- 
ances ;  and  that  no  fee  to  counsel  is  to  be  allowed  on  writs  of 
ial,  except  trials  before  the  judge  of  the  sheriff's  court  of  London, 
.of  .other  courts  of  record,  where  attornies  are  not  allowed  to  prac- 

1  Hoopell  (or  Hoppell)    v.   Leigh,  3  c  Matters  v.  Tickler,  2  Har.  &  W.  81. 

*t,  188.  3  Hodges,  107.  5  DowL  Rep.  d  Nokea  v.  Fraxer,  8  Dow).  Rep.  389. 

IS  Leg.  Ob*.  245.  S.  C.  Burchell  v.  Clark,  9  Leg.  Obs.  350,  81. 

•  Savage  v.  Lipscombe,  13  Lag.  Obs.  •  Ivy  v.  Young,  18  Leg.  Obs.  881. 

L   fattaon,  J-  dissentient*. 
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CHAP.  XLI. 


Of  Writs  of  Execution  ;  and  Hie  Liability,  and 

Relief  of  Sheriffs,  &c. 

JLN  the  present  Chapter  it  is  proposed  to  consider,  1st,  the  time  of 

airing  out  writs  of  execution  ;  £dly,  out  of  what  courts  they  issue  ; 

9«Dy*  their  teste  and  return,  &c ;  4thly,  the  Lability  of  sheriffs  and 

tfaiBir  officers,  to  answer  for  the  value  of  goods  taken  in  execution ; 

apd  5thly,  the  relief  they  are  entitled  to,  under  the  interpleader  act, 

ip.  execution  of  process  against  goods  and  chattels. 

.„  We  have  already  seen*,  that  by  the  speedy  judgment  and  execu-  Time  of  suing 

tjpn  act b,  "  execution  may  be  issued  forthwith,  at  the  return  of  a  °„  tSu  afUil 

writ  of  inquiry  in  ordinary  cases,  which  may  be  made  returnable  and  quiry»  »n  ordi- 
nary ctiet* 
attained  on  any  day  certain,  in  term  or  vacation,  to  be  named  in 

sjpffh  writ,  unless  the  sheriff  or  other  officer,  before  whom  the  same 
nay  be  executed,  shall  certify0  under  his  hand,  upon  such  writ, 
that  judgment  ought  not  to  be  signed,  until  the  defendant  shall  have 
Jfod  an  opportunity  to  apply  to  the  court  to  set  aside  the  execution 
af  such  writ,  or  one  of  the  judges  of  the  said  courts  shall  think  fit  to 
ardor  d  the  judgment  to  be  stayed,  until  a  day  to  be  named  in  such 
cjdar  "•    We  have  also  seen e,  that  by  another  clause  of  the  same  On  nonsuit,  or 
statute f,  "  in  all  cases  where  the  judge  before  whom  the  issue  is 
tried,  shall,  in  case  the  plaintiff  shall  become  nonsuit,  or  a  verdict 
■kail  be  given  for  the  plaintiff  or  defendant,  certify  s  under  his  hand, 
on  the  back  of  the  record,  at  any  time  before  the  end  of  the  sittings 
or  assizes,  that  in  his  opinion  execution  ought  to  issue  forthwith,  or 
at  some  day  to  be  named  in  such  certificate,  and  subject  or  not  to 
any  condition  or  qualification,  and  in  case  of  a  verdict  for  the  plain- 
tiff then  either  for  the  whole  or  for  any  part  of  the  sum  found  by 

•  Ante>29*.  '  Ante,  545. 

*  lW.IV.c.7.  §  '•  f  §*• 

•  For  the  fonn  of  the  under-sheriff's  cer-  t  For  the  form  of  a  judge's  certificate 
Uficate  on  this  statute,  see  Append,  to  Tidd  on  this  statute,  see  Append,  to  Tidd  Sup. 
$mp.  1883,  p.  300.  1833,  p.  321 ;  and  for  the  cases  in  which 

*  For  the  form  of  the  summons  for  a  certificate  may  be  granted  thereon,  vide 
fcUying  judgment,  and  judge's  order  there-  ante,  535,  6,  7. 

tmi,  see  id.  ib. 
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M  thereupon,  for  the  amount  of  such  judgment,  and  the  costs  of  such 
u  writ  or  writs  and  certificate,  to  the  sheriff  of  any  county,  &c. 
"  against  the  person  or  persons,  or  goods  of  the  party  or  parties 
M  against  whom  such  final  judgment  shall  have  been  obtained,  in 
"  stfch  manner  as  upon  judgments  obtained  in  any  of  the  superior 
M  courts  of  common  law  at  Westminster"  And  there  is  a  similar  Of  Stannary 
clause  in  the  late  act,  for  the  better  and  more  expeditious  administra-  wt^ 
dan  of  justice  in  the  stannaries  of  Cornwall*.  Upon  the  former  of 
these  statutes,  where  a  defendant,  after  judgment  in  an  action  in 
the  Common  Pleas  at  Lancaster,  has  removed  his  person  out  of  the 
jurisdiction  of  the  county  palatine,  a  superior  court,  upon  an  affidavit 
•f  these  facts,  (without  shewing  that  he  has  also  removed  his  goods,) 
wiB  order  a  capias  ad  satisfaciendum  to  issue  b.  And  where  a  party 
igainst  whom  a  judgment  has  been  obtained  in  the  Common  Pleas  at 
Lancaster,  has  removed  out  of  the  jurisdiction,  it  is  necessary,  in  or- 
der to  obtain  a  writ  of  execution  against  him,  to  produce  an  affidavit 
of  the  fact  of  his  removal  c. 

*•  ;At  common  law,  writs  of  execution  must  have  been  tested  in  term   TVs**  and  return 
time  d,  on  a  day  after  the  judgment  was,  or  might  be  supposed  to  cutkm. 
have  been  given  :  But,  by  the  statute  1  W.  IV.  c.  7  °,  "  every  exe- 
M  cation,  issued  by  virtue  of  that  act,  shall  and  may  bear  teste  on  the 

*  day  of  issuing  thereof;  and  such  execution  shall  be  as  valid  and 
"  effectual  as  if  the  same  had  been  issued  according  to  the  course 
**  of  the*  common  law."  f    And,  by  a  subsequent  statute  *,  "  all  writs 

*  of  execution  may  be  tested  on  the  day  on  which  the  same  are 
M  issued,  and  be  made  returnable  immediately  after  the  execution 
M  thereof."  This  statute  applies  to  executions  issued  on  judgments 
both  before  and  since  it  passed  h.  And  there  is  a  similar  clause,  in 
the  late  act  for  improving  the  practice  and  proceedings  in  the  court 
of  Common  Pleas  of  the  county  palatine  of  Lancaster *.  A  writ  of 
execution  cannot  be  tested  of  a  term  previous  to  the  judgment,  al- 
though it  be  issued  under  the  above  statute  k.  But  a  fieri  facias  on 
m  judgment  signed  after  the  defendant's  death  in  vacation,  may  be 

a  6  &  7  W.  IV.  c.  106.  §11.  •  §  S. 

»  Lord  t>.  Cross,  4  Nev.  &  M.  SO.  2  f  Ante,  295. 

Ad.  &  E.  81.  S.  C.  ;   but  see  Same  v.  *  8  &  4  W.  IV.  c.  67.  §  2.            *                                • 

Same,  3  Dowl.  Rep.  4.    9  Leg.  Obs.  46.  b  Rex  v.    Sheriff  of  Surrey,  8  DowL 

8.  C  per  Littledaie,  J.  temb.  contra.  Rep.  82. 

e  Duckworth  v.  Fogg,  2  Cromp.  M. &  '  4&5W.IV.  c.  62.  §  83. 

R.  786.   1  Tyr.  &  G.  172.  4  Dowl.  Rep.  k  .Englehart  v.  Dunbar,  2  Dowl.  Rep, 

806.  11  Leg.  Obs.  487,  8.  S.  C.  202.  6  Leg.  Obs.  237.  S.  C.  per  PatUton, 

*  Shirley  v.  Wright,  2  Salic.  700.  2  Ld.  J.    Peacock  v.  Day,  8  DowL  Rep.  291.  9 

Raym.  776.  S.  C.  Tidd  Prac.  9  Ed.  998.  Leg.  Obs.  252.  S.  C.  per  Lhtledale,  J. 
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ie  statute  3  &4  W.  IV.  c.  67.  by  which  ail  writs  of  execution  may 
e  made  returnable  immediately  after  the  execution  thereof.  And 
aeems  that,  notwithstanding  this  statute,  when  a  capias  ad  satis- 
sciendum  is  issued,  with  the  intention  of  fixing  the  bail,  it  should  be 
l  the  old  form,  returnable  in  term ;  and  it  is  doubtful,  whether  a 
■j)ifl#  ad  satisfaciendum,  returnable  immediately,  is  sufficient  for 
ia£.  purpose,  If  a  writ  of  capias  ad  satisfaciendum  be  sued  out 
gainst  the  principal  in  vacation,  returnable  immediately  after  the 
aeaution  thereof,  pursuant  to  the  &'  &  4  W.  IV*  c.  67.  f  t,  with 
Ktjntention  of  fixing  the  bail,  add  a'  judge's  eitfder  bfc  afterwards 
blained  in  the  same  vacation,  for  the  return  of  that  writ  iri  a'eer- 
pjn  number  of  days,  under  the  15th  section  of- 1  W:  !W  cl  59. 
»e  bail  ought  either  to  have  notice  given  diem  of  the  ovder,  or  else 
St  order,  with  the  writ,  should  be  entered  in  the  public  book,  'four 
lear  days  at  least  before  the  writ'  is  made  returnable  by  the  order ; 
nci*  for  want  of  this*  proceedings  afterwards  taken1  against  the  bail 
nere  set  aside  as  irregular  •. 

.  A.  writ  of  fieri  facias,  or  capias  ad  satisfaciendum^  need  only  be  Signing  and 
emjeds  in  the  King's  Bench :  In  the  Common  Pleas,  all  executions  g^"^™11 
asuing  out  of  the  prothonotaries'  office  were  formerly  required  to 
ie  duly  signed  by  the  respective  prothonotaries,  before  the  same 
vgre  sealed b :  But,  by  a  general  rule  of  all  the  courts0,  M  it  shall 
lot  be  necessary  that  any  writ  of  execution  shall  be  signed ;  but  no 
such  writ  shall  be  sealed,  till  the  judgment  paper,  postea,  or  inquisi- 
ion,  has  been  seen  by  the  proper  officer." 


.The  liability  of  the  sheriff,  and  his  officers,  to  answer  for  the  value  Liability  of  the- 
if  goods  taken  in  execution,  or  their  proceeds,  principally  depends  »0ods  taken  in 
10,  whether  they  were,  at  the  time  of  taking  them,  the  goods  of  the  execution. 
[gfendant,  or  a  third  person ;  and,  if  the  defendant  has  become  bank* 
i*pt,  whether  he  had  committed  an  act  of  bankruptcy  before  the 
herifTs  entry  under  the  execution :  For  if  a  writ  of  execution  be 
elivered  to  the  sheriff  against  A,  who  becomes  bankrupt  before  it 
\  executed,  the  execution  is  superseded ;  consequently,  the  property 
f  the  goods  is  not  absolutely  bound,  as  in  other  cases  d,  by  the  de- 
very  of  the  writ  to  the  sheriff,  but  by  its  actual  execution  e.     And 

•  Kemp  v.  Hyslop,  4  Dowl  Rep.  687.  c  R.  H.  2  W.  IV.  rtg.  1.  J  75.  3  Barn. 
Tyfe  &  &  77.  1  Meeaon  &  W.  68.  1  &  Ad.  385.  8  Bing.  299.  2  Cromp.  &  J. 
*W436.  S.C.  189. 

*  R.  M.  1654.  §  6.  C  P.  ;  and  see  d  Tidd  Prac.  9  Ed.  1000. 

idd  Prac.  9  Ed.  999. 1027,  8.  e  SmaUcomb  v.   Cross,  1  Ld.  Raym. 
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war  by  the  assignees  of  a  bankrupt,  for  goad*  taken  \>f  the  sheriff*  Trover  against 

dber  an  execution!  it  appeared  that  the  goods  were  taken  about  the  ^r^preM°C 

as*,  of  the  year  at  which  the  sheriffs  were  changed,  and  that  a  wit* 

as,  after  the  present  cause  was  set  down  for  trial,  saw  a  form  of  rt- 

rm  indorsed  on  the  writ,  which  had  never  been  returned:  This  form 

awturn  was  signed  by  the  defendant  as  sheriff;  and  it  was  ruled  at 

is  jams,  to  be  sufficient  evidence  that  he  was  the  sheriff  who  exe- 

ted  the  writ;  and  that  if  the  writ,  when  produced  at  the  trial,  had 

ttanine  erased,  and  the  name  of  the  previous  sheriff  substituted,  it 

raid- be  a  question  for  the  jury,  whether  the  substitution  was  made 

^correct  a  mistake,  or  to  defeat  the  plaintiff*. 

It*abould  be  observed,  however,  that  by  the  statute  6  Geo*  IV,  c.  Executions  ex- 

tK  Jl  aU  executions  against  the  goods  and  chattels  of  any  bankrupt,  notice, &c.  more 

itmd  fide  executed  or  levied  more  than  too  calendar  months  bteftne  tf)an  two  «*J«n- 

dar  months  be- 
tta  issuing  of  the  commission,  shall  be  valid,  notwithstanding  any  fore  commission, 

afcior  act  of  bankruptcy  by  him  committed:  Provided  the  person 

•or  persons,  at  whose  suit  such  execution  shall  have  issued,  had  not 

at  the  time  of  executing  or  levying  the  same,  notice-  of  any  prior 

^act  of  bankruptcy  by  him  committed." 

'  Sut,  by  a  subsequent  clause  of  the  same  statute  c,  "  no  creditor  Creditor  having 

tori*  security  for  hi.  debt,  or  hav.ng  made  any  attachmeat  in  ZS£t 

■London,  or  any  other  place,  by  virtue  of  any  custom  there  used,  of  <*»▼«  mo™  than 

'-the  goods  and  chattels  of  the  bankrupt,  shall  receive,  upon  any 

such  security  or  attachment,  more  than  a  rateable  part  of  such 

debt,  except  in  respect  of  any  execution  or  extent  served  and 

levied  by  seizure  upon,  or  any  mortgage  of  or  lien  upon,  any  part 

of  the  property  of  such  bankrupt,  before  the  bankruptcy :  Pro-  Proviso  at  to 

ypded*  that  no  creditor,  though  for  a  valuable  consideration,  who  ^^MLbfd^ 

ahall  sue  out  execution  upon  any  judgment  obtained  by  default,  fruit,  &c. 

^confession,  or  nil  dicit,  shall  avail  himself  of  such  execution,  to  the 

prejudice  of  other  fair  creditors,  but  shall  be  paid  rateable  with 

such  creditors."      Therefore,  where  A.  obtained  a  judgment,  by  To  what  cases 

mfession  or  nil  dicit,  against  B.  and  issued  a  fieri  facias,  under       u    "PP*** 

hich  B's  goods  were  seized,  and  whilst  the  goods  remained  unsold 

i  the  sheriff's  hands,  B.  committed  an  act  of  bankruptcy,  on  which 

commission  was  issued,  and  the  sheriff,  after  notice  of  the  com- 

ission,  sold  the  goods,  and  paid  over  the  proceeds  to  A.  it  was 

>1den,  that  the  amount  might  be  recovered  from  the  sheriff,  by  the 

4  Me  Hitchin  p.  Campbell*  2  Blac.  Rep.  844.  per  IA.  Tenlerdm,  Cb.  J. 

t*\  .  Ward  v.  Clarke,  1  Moody  &  M.  *  §  81.  and  see  stat.  49  Geo.  III.  c 

r7.  per  Ld.  TeHtenlen,  Ch.  J.  121.$  2. 

'  Whitehouse  v.  Atkinson,  8  Car.  &  P.  fc  $  108. 


RELIEF  OF  SHERIFFS*  &C.  573 

dock  on  die  13th  August,  and  -a  commission  of  bankrupt  issued 
yaioflt  the  debtor  at  a  later  hour  of  the  15th  October,  in  the  same 
Mff,  and  the  sale  took  place  subsequently  to  the  issuing  of  the 
•omission ;  it  was  holden  first,  that  the  seizure  was  a  levying,  with- 
6  Geo,  IV.  c»  16.  §  81 ;  secondly,  that  more  than  two  calendar 
raths  had  elapsed  between  the  seizure  and  the  issuing  of  the 
mission;  and  thirdly,  that  the  108th  section  of  the  statute  ap- 
ed) only  to  judgments  upon  which  execution  had  been  sued  out, 
1  seizure  made,  within  two  calendar  months  before  the  issuing  of 
t  Commission,  and  not  to  any  case  protected  by  the  81st  section* 
4\  now*  by  the  statute  1  W.  IV.  c  7  \  "  no  judgment  signed,  By  ftat  l 
persecution  issued,  after  the  passing  of  that  act*  on  a  cognovit  §7. 
irffcMaem.  signed  after  declaration  filed  or  delivered,  or  judgment 
>y  default,  confession,  or  nihil  dicit,  according  >  to  the  practice  of 
fee  «ou*t,  in  any  action  commenced  adversely,  and  hot  by  collu* 
liojfe  for  the  purpose  of  fraudulent  preference,  shall  be  deemed  or 
Atrcn  to  be  within:  the  provision  of  6  Geo.  IV*  c.  16."  b  This 
tute,  however,  does  not  extend  to  judgmeats  o»  warrants  of  at- 
Hey,  though  given  without  collusion,  or  intention  of  fraudulent 
Stance  c. 

Having  considered,  in  a  preceding  Chapter  d,  such  of  the  provisions  Provision*  of 

stftt   1  A  9.  W 

(^Interpleader  act  •,  as  relate  to  the  property  in  money  or  goods,  jy '  c  68  *  6'a 
icre  claims  are  made  by  different  parties,  one  of  whom  has  brought  for  relief  of 

.  .  sheriff*,  &c. 

action  against  the  person  in  possession  of  them,  and  the  defendant 

is  not  claim  any  interest  therein  }  it  may  here  be  proper  to  notice 

Md  which  are  calculated  for  die  relief  of  sheriffs,  and  other  officers, 

execution  of  process  against  goods  and  chattels. 

Previously  to  this  statute,  if  the  property  of  goods  had  been  dis-  Relief  of  iherifl; 

ted,  which  frequently  happened,  on  a  commission  of  bankrupt,  &c«  y£  by<eni&r£.fl 

t  courts,  on  the  suggestion  of  a  reasonable  doubt,  would  have  pro-  inS  ^roe  *°r 

ted  the  sheriff,  by  enlarging  the  time  for  making  his  return,  till  the  turn. 

lit  were  tried  between  the  contending  parties,  or  one  of  them  had 

en  him  a  sufficient  indemnity  f :  The  rule  for  this  purpose  was  a 

£  7.  .  f  Semple  ».  Ld.  Newhaven,  M.  24  Geo. 

£  108.  and  see  4  Leg.  Obs.  205.  (t.)  III.  K.  B. ;  and  see  Wilson  e.  Aldridge, 

Prac  9  Bd.  570. 1009,  1 0.  8  Mod.  S15.     Timbrel]  v.  Mill*,  1  Blac. 

Crosfield  v.  Stanley,  4  Barn.  Jk  Ad.  Itep.  205,  6.     Shaw*.  Tunbridge,2  Blac. 

1  Nev.  &  M.  668.  &  C.  Rep.  1064.     Raines  v.  Nelson,  id.  1 181. 

Chap.  XX.  p.  270,  &c  Wheeler  v.  Braraah,  3  Campb.  340.  per  . 

1  &  2  W.  IV.  c.  58.  §  1,  &c.  Ld.   Elienbarough,  Ch.  J.     Keightley  v. 
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applying  to  the  court,  for  enlarging  the  time  for  making  hia  re- 
nt, were  not  in  general  allowed  him  \ 

At  length,  by  the  above  statute  b,  reciting  that  whereas  difficulties  Relief  of  sheriff; 
■retimes  arose  in  the  execution  of  process  against  goods  and  chat-  f^n,  in  execu- 
Isu  issued  by  or  under  the  authority  of  the  courts  therein  mentioned,  ^on.  <*  process 

'  *  against  goods 

r*  reason  of  claims  made  to  such  goods  and  chattels  by  assignees  of  and  chattels,  by 
ipkrupts,  and  other  persons,  not  being  the  parties  against  whom  Jy1,  c  ^8>  *  ^ 
leB  process  issued,  whereby  sheriffs  and  other  officers  were  exposed 
[the  haeard  and  expense  of  actions,  and  it  was  reasonable  to  afford 
fief  and  protection  in  such  cases,  to  such  sheriffs  and  other  officers ; 
is  enacted,  that  "  when  any  such  claim  shall  be  made  to  any  goods 
or  chattels  taken,  or  intended  to  be  taken,  in  execution  under  any  such 
(process,  or  to  the  proceeds  or  value  thereof,  it  shall  and  may  be 
lawiy  to  and  for  the  court  from  which  such  process  issued,  upon 

?  

amplication  of  such  sheriff*  or  other  officer,  made  before  or  after  the 
iretnrn  of  such  process,  and  as  well  before  as  after  any  action 
brought  against  such  sheriff*  or  other  officer,  to  call  before  them,  by 
vole  of  court c,  as  well  the  party  issuing  such  process,  as  the  party 
flaking  such  claim ;  and  thereupon  to  exercise,  for  the  adjustment 
of  such  claims,  and  the  relief  and  protection  of  the  sheriff  or  other 
officer,  all  or  any  of  the  powers  and  authorities  thereinbefore  con* 
tained,  and  make  such  rules  c  and  decisions  as  shall  appear  to  be  just, 
according  to  the  circumstances  of  the  case ;  and  the  costs  of  all 
such  proceedings  shall  be  in  the  discretion  of  the  court." 

This  statute  was  intended  to  afford  relief  and  protection  to  sheriffs  Intention  of  thb 
id  other  officers,  acting  in  the  execution  of  process  against  goods  nnswentot" 
yd  chattels ;  and  in  arranging  the  decisions  thereon,  it  may  be  pro-  decisions  there- 
sr  to  consider,  1st,  in  what  cases  the  courts  will  or  will  not  relieve 
ie  sheriff;  2dly,  the  proceedings  thereon,  when  the  adverse  parties 
>  or  do  not  appear  ;  and  3dly,  the  costs  of  such  proceedings.    The  in  what  cases 
Siute  extends  to  all  cases  where  any  claim  is  made  to  goods  or  ^Jv0"1^ wiU 
lattels  taken,  or  intended  to  be  taken,  in  execution,  under  any  sheriff. 
ocess  issued  by  or  under  the  authority  of  any  of  his  majesty's 
arts  of  law  at  Westminster,  or  the  court  of  Common  Pleas  of  the 
unty  palatine  of  Lancaster,  or  the  court  of  Pleas  of  the  county  pa- 
tine  of  thirham.     And  the  courts  will  relieve  the  sheriff,  under  the 
ove  statute,  in  the  case  of  a  conflicting  claim  on  property  seized 


v.  Cooke,  1  M'Clel.  &  Y.  198,  c  For  rules  of  court  on  this  statute, 

•  and   see  Tidd  Prac.  9   Ed.   1017,       see  Append,  to  Tidd  Sup.  183S,  p.  882, 


*  1  &  2  W.IV.  c.  58.  §  6. 


RELIEF   OF   SHERIFFS,   &C.  577 

were  under  a  distress  for  rent  due  to  the  landlord,  the  court  refused 
lb  grant  him  relief,  though  he  had  applied  for  indemnity  to  the  exe- 
cution creditor,  which  had  been  refused*.     But  where  the  sheriff, 
naving  seized  goods  under  a  fieri  facias,  received  notice,  before  sale, 
tiP  the  landlord's  claim  for  rent  in  arrear,  and  afterwards  of  a  fiat  of 
ism!  nipt  i  j,  the  court  held  that  the  assignees  were  entitled  to  the 
the  landlord  not  having  made  a  distress  for  his  rent b.     If  a 
be  made  by  a  person  as  partner  of  the  defendant,  on  property 
jdlwrA  by  the  sheriff,  the  court  will  not  grant  relief  to  the  latter,  un- 
tffcr  the  interpleader  act,  but  will  compel  the  plaintiff  to  indemnify 
if  he  deny  the  partnership  c. 
A  sheriff  is  not  entitled  to  relief  under  the  above  act,  where  he 
I  paid  over  the  proceeds  of  the  execution  to  the  judgment  cre- 
d,  though  he  bad  no  notice  of  any  claim  until  after  he  had  paid 
the  money6,  or  though  he- may  be  willing  to  bring  a  similar 
altsottnt  into  court f ;  nor  is  he  so  entitled,  where  he  has  delivered  up 
flirt  of  the  goods  to  the  claimant*.     And  where  it  appears  that  the 
itiiUv  snmfTii  the^plaintiff  in  the  action,  in  which  the  writ  of  execution 
fiis-been  issued  and  executed,  the  court  will  not  interfere  to  relieve 
4k?  sheriff  under  the  act,  although  the  sheriff  himself  swears,  in  the 
vtnsi  way,  that  he  does  not  collude  either  with  the  execution  cre- 
ator, or  the  claimant  whom  he  seeks  to  bring  before  the  court,  for 
Ae  adjustment  of  their  respective  claims  on  the  property  seized h. 
Bo  where  the  sheriff,  or  his  under-sheriff,  is  placed  in  circumstances 
*Uch  give  him  an  interest  on  either  side,  the  court  will  not  relieve 
Ifeta1.     And  where  a  sheriff  applied  for  relief,  and  it  appeared  that 
he  had  been  guilty  of  neglect,  the  court  refused  to  relieve  him  from 
Ay  liability  occasioned  thereby  k. 

ftsp.  MS.  5  Leg.  Oba.  427,  8.  S.  C.  per      Rep.  259.  2  Cromp.  M.  &  R.  289.  S.  C. 
t,  J.  f  Inland    (or  Ireland)  v.    Bushell,   5 


*  Haytkornr.  Bush,  2  Dowl.  Rep.  641.  Dowl.  Rep.  147.   2  Har.  &  W.  118.  12 

•  Cr*mp.  &  M.  689.  8.  C.  Leg.  Oba.  245.  S.  C. 

»  Getbln  v.  Wflks,  2  Dowl  Rep.  189.  *  Braine  v.  Hunt,  2  Dowl.  Rep.  391. 

•.  Oba.  287.  S.  C  per  Tmunton,  J.  4  Tyr.  Rep.  243.    2  Cromp.  &  M.  418. 


e  Holmes  v.  Mentze,   4  Dowl.  Rep.       S.  C. 

5  Ner.  &  M.  568.    4  Ad.  &  £.  h  Ostler  v.  Bower,  4  Dowl.  Rep.  605. 


1*7.    1  Har.  &  W.  606.    11  Leg.  Obs.  1  Har.  &  W.  65a  11  Leg.  Oba.  273,  4. 

I JB.  &  C.  &  C.  per  Patteson,  J. 

*  Anderson*  Calloway,  1  Cromp.  & M.  '  Dudden  (or  Duddin)  v.  Long,  1  Bing. 

l8t.   1  Dowl  Rep.  636.  S.  C.   Chalont*.  N.  R.  299.    1  Scott,  281.    3  Dowl.  Rep. 


S  Tyr.   Rep.  237  ;  and  see       139.  S.  C. 

ix  «.  John,  1  Dowl.  Rep.  648.  5  k  Brackenbury  v.  Laurie,  3  Dowl.  Rep. 

Oba,  431.  S.  C  per  Parke,  J.  1 W. 

Scott  p.  Lewis,  1  Gale,  204.  4  Dowl. 
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g  issued  against  the  defendant,  and  no  reason  was  assigned 
ly  in  the  execution  a. 

M  in  support  of  the  application,  should  state  the  seizure  Affidavit  in  nip- 
port  of  applica- 
s  by  the  sheriff  under  the  execution,  and  that  he  had  re-  tion. 

ce  of  the  claim  from  the  party  or  parties  by  whom  it  was 

ad  where  there  is  delay,  or  any  circumstance  to  be  ac- 

r,  the  sheriff  must  make  a  special  affidavit,  stating  the 

no  supplemental  affidavit  will  be  allowed,  when  cause  is 

nst  the  rule  *.     It  does  not  seem  to  be  necessary  for  the 

bis  affidavit  to  deny  collusion,  in  order  to  obtain  relief 

above  actd;  nor  to  state  that  an  application  has  been 

e  execution  creditor,  or  to  the  claimant,  for  an  indem- 

lere  the  sheriff  obtains  a  rule  for  relief,  the  claimants  may 

bout  taking  office  copies  of  the  affidavits  on  which  the 

>tained f :   and  affidavits,  on  shewing  cause,  are  in  time, 

t  any  time  before  cause  is  shewn  *.     A  claimant  called 

rule  under  the  interpleader  act,  to  come  in  and  state  his 

it  give  the  particulars  upon  his  affidavit,  to  enable  the 

cide,  even  whether  he  is  to  be  made  a  party  to  an  issue h. 

the  sheriff  applies  to  the  court  for  relief  under  the  above 

:  has  a  right  to  be  beard  against  the  rule,  unless  he  is 

i  thereby,  though  he  is  in  fact  a  claimant l :  and  if  he  be 

in  one  character,  he  cannot  appear  in  another1.     But 

le  nisi  had  been  obtained,  under  the  interpleader  act,  and 

ant  afterwards  became  a  bankrupt,  his  assignees  were  ad- 

mrties  to  the  rule  k. 


v.   Claringboid,  2  Har.  &       1  Cromp.  &  M.  642.  STyr.  Rep.  586.  2 

Dowl.  Rep.  11.   6  Leg.  Ob*.  221.  S.  C. 
Le  «.  Beauchamp,  1  Moore  &      temb.  contra. 

e  Wills  v.  Popjoy,  10  Leg.  Ob*.  12. 
t,  Allen,  1  Cromp.  &  M.  per  Williams,  J. ;  but  see  Levy  v.  Champ- 
Rep.  586.  2  Dowl.  Rep.  11.       neys,  2  Dowl.  Rep.  454.    8  Leg.   Obs. 

286.  S.  C.  per  Parke,  J.     Ante,  576,  7. 
r  v.  Hinxmao,  (or  Hinksman,)  f  Mason  v.  Redshaw,  2  DowL  Rep. 

.  424.  7  Leg.  Obs.  252.  S.  C.       505. 

e,  J.     Dobbins  v.  Green,  2  *  Braine  v.  Hunt,  2  DowL  Rep.  391. 

509.  8  Leg.  Obs.  397.  S.  C  h  Powell  (or  Poweler)  v.  Lock,  1  Har. 

J.     Boond  v.  Woodall,  1       &  W.  281.    8  Ad.  &  E.  315.   4  Nev.  & 
1.    2  Cromp.  M.  &  R-  601.       M.  852.  S.  C 

odhall,  4Dowl.Rep.S51.  11  *  Clarke  v.  Lord,  2  Dowl.  Rep.  55. 

74.  S.  C. ;  but  see  Anderson       Excheq. 

,   1   Cromp.   &  M.   182.    1  k  Kirk  v.  Clark,  4  Dowl.  Rep.  363.  11 

636.  S.  C.     Cooke  v.  Allen,       Leg.  Obs.  436.  &  C. 
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to  support  his  execution,  his  claim  may  be  barred,  as  against 
person  claiming  the  goods  •.  But  where  an  execution  ere-' 
ioes  not  appear,  on  being  served  with  a  sheriff's  rule,  the 
annot  bar  his  claim,  as  between  him  and  another  execution 
r b.  And  if  an  execution  creditor  abandon  his  process  against ' 
goods  seized  under  a  fieri  facias,  in  favour  of  the  claimant, 
riff  has  still  a  right  to  shew,  in  an  action  against  him,  that 
ids  were  the  property  of  the  defendant c. 

costs  of  proceedings,  under  the  interpleader  act,  are  declared  Costs  of  pro- 
to  be  in  the  discretion  of  the  court ;  and  in  what  manner  this  ^SaS»»ct!" 
on  has  been  exercised,  will  appear  by  the  following  decisions, 
be  sheriff,  previously  to  the  above  act,  was  not  allowed  his  When  allowed, 
f  applying  to  the  court  for  enlarging  the  time  to  make  his  orno^ 
l,  so  neither  is  he  entitled  by  that  act  to  his  costs  of  the 
tion  for  relief0.     And  the  court  will  not,  under  the  inter- 
act, allow  the  sheriff  his  costs  incurred  by  keeping  posses- 
consequence  of  a  party  refusing  to  consent  to  a  judge  at 
rs  making  an  order  in  the  case ;  no  authority  for  that  pur- 
ging given  by  the  act f.     But  where  a  claimant  abandons  his 
fter  an  application  under  the  interpleader  act,  and  after  an 
rected  by  the  court,  the  sheriff  is  entitled  to  his  costs  from 
te  of  directing  the  issue,  and  of  the  application  for  those 
So,  where  an  execution  creditor  appeared  under  the  inter- 
act, and  consented,  with  the  claimant,  that  the  sheriff  should 
goods,  and  that  their  produce  should  abide  the  event  of  an 


wL  Rep.  108.  6  Leg.  Obs.  478. 
owgood  v.  Morgan,  S  Tyr.  Rep. 

and  see  Field  v.  Cope,  2  Tyr. 
•   2  Cromp.  &  J.  480.    1  Dowl. 
.  S.C. 
1  v.  Dillon,  (or  Dilly,)  2  Nev.  & 

5  Barn.  &  Ad.  885.  S.  C. 
itiiger  v.  Hinxman,  2  Dowl.  Rep. 
jeg.  Obs.  252.  S.  C.  per  JJtOe- 

nton  v.  Harvey,  8  Dowl.  Rep. 

v.  Cooke,  1  M'Clel.  &  Y.   198, 
see  Tidd  Prac.  9  Ed.  1017,  18. 

cock  v.  Beauchamp,  3  Leg.  Obs. 

ing.  86.  S.  C.  cited.     Parker  v. 

Moore  &  S.   156.   8  Bing.  85. 

Vorthcote  (or  Northcott)  v.  Beau* 


champ,  1  Moore  &  S.  158.  8  Bing.  86. 
S.  C.  Barker  v.  Dynes,  1  Dowl.  Rep. 
169.  S  Leg.  Obs.  310.  S.  C.  Bowdler  v. 
Smith,  1  DowL  Rep.  417.  4  Leg.  Obs. 
187.  S.  C.  Field  v.  Cope,  2  Tyr.  Rep. 
458.  2  Cromp.  &  J.  480.  1  DowL  Rep. 
567.  S.  C.  Oram  v.  Sheldon,  3  DowL 
Rep.  640.  I  Hodges,  92.  S.  C.  Armi- 
tage  v.  Foster,  1  Har.  &  W.  208.  West 
v.  Rotherham,  2  Bing.  N.  R.  527.  2 
Scott,  802.  1  Hodges,  461.  S.  C.  Bes- 
wick  v.  Thomas,  5  DowL  Rep.  458. 

f  Clarke  v.  Cbetwode,  4  DowL  Rep. 
635.  11  Leg.  Obs.  404,  5.  S.  C.  ;«r 
PatUson,  J. 

s  Scales  v.  Sargeson,  4  DowL  Rep.  231. 
11  Leg.  Obs.  118,  19.  S.  C;  and  see 
Samev.  Same,  3  Dowl.  Rep.  707.  JO  Leg. 
Obs.  285.  S.  C. 
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issue  to  be  tried,  but  subsequently  abandoned  Ilia  claim,  the  cow: 
compelled  him  to  pay  the  sheriff  the  coats  of  selling  the  goodi'. 
Where  there  had  been  great  delay  however,  on  the  part  of  the  ihe 
riff,  in  applying  to  the  court,  in  consequence  of  negotiations  between 
the  parties,  and  the  execution  creditor  afterwards  abandoned  hisdiia, 
the  court  ordered  each  party  to  pay  his  own  costs  b. 

An  execution  creditor,  served  with  a  sheriff's  rule  under  the  inter- 
pleader act,  is  not  bound  to  appear,  when  there  are  no  goods  InUt 
to  his  execution:  and  therefore,  where  such  creditor  appears  upa 
the  rule,  but  does  not  insist  upon  any  goods  being  liable  to  bi«  e* 
cution,  he  is  not  entitled  to  the  costs  of  his  appearance °.  So,  what 
(lie  rule  called  upon  assignees  of  a  bankrupt,  who  had  made  a  chid 
under  a  fiat  in  bankruptcy  which  was  afterwards  superseded,  tk 
court  refused  to  make  the  sheriff  pay  the  costs  of  the  assignees'  ip- 
pcarance  a.  But  where  the  landlord  of  premises  on  which  the  gwi 
were  taken,  has  a  claim  for  rent,  and  gives  notice  in  proper  timr, 
the  sheriff  ought  to  pay  him ;  otherwise  the  court  will  mate  lie 
sheriff  pay  the  landlord's  costs  of  appearing  ".  So,  where  the  cowl 
had  ordered  the  sheriff  to  pay  the  rent,  upon  the  landlord'*  givia^ 
security,  and  also  to  pay  his  costs,  it  was  holden  that  the  sheriff  wu 
liable  to  pay  the  expense  of  the  security  f. 

Where  an  issue  is  directed  to  be  tried  between  an  execution  «**• 
tor  and  a  claimant  brought  before  the  court  by  the  sheriff  under  H* 
interpleader  act,  hut  the  latter  refuses  to  try,  and  abandons  his  chin, 
he  will  be  liable  to  pay  the  execution  creditor's  costs,  down  tu  ibt 
time  of  the  claim  being  abandoned,  and  of  applying  to  take  tl* 
money  paid  in  by  the  sheriff  out  of  court  s.  So  where,  in  consequent 
of  a  claim  made  to  goods  seized  by  a  sheriff  in  execution,  the  court 
ordered  the  claimant  to  proceed  to  trial,  upon  paying  a  sum  ofmowj 
into  court,  which  he  neglected  to  do,  and  a  rule  was  then  obtains! :° 
compel  him  to  pay  the  costs  occasioned  by  his  false  claim,  the  conn 
held  that  he  was  liable  to  pay  those  costs,  as  well  as  the  costs  of  dm 
rule,   though  no  previous  application  had  been  made  to  him  h.    Tbf 


*  Dablu  i>.  Humphrey,  (or  Humph  lies,) 

c  Id.ib. 

1  Hodges,  <-    IStol(,SS5.    lEing.N.IL 

'  Same  ft.  Same,  id.  827.    7  Le(.  «s 

113.    3  Dowl.    Bop.  377.    9  Le«.  OU. 

085.  S.G 

30S.  S.  C. ;  tuiilseeUrnlcrdeni!.  Burgess, 

*  Will*  v.  Hopkins,  8  Dort  Hip  J* 

i  Don!.  Rep.    10*.     10  Leg.  Obi.   495. 

9  Leg.  Obs.  «9.  S.  C 

S.  C.      Armilage  ft  Foilef,  1  Hat.  &  W. 

»  Scale,   ft    Sargcjou,  S  Dml  B+ 

MS. 

707.    10  Leg.  Obs.  Sib.  S.  C ;  mi  ** 

<•  Dixun  p.  Eiisell,  fi  Dow],  Rep.  SSI. 

Saruc  ft  Samp,   *    Doirl.  Rep.  81.  '1 

Clasier  e.  Cootc,  5  Nov.  d  M.  (ISO. 

Leg.  Obi.  IIP,  19,  S.C 

'  Ckrkc  v.  Laid.  2  Dowl  Rep.  55. 
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affidavit  in  support  of  an  application  to  the  court  for  costs,  when  the 
claimant  relinquishes  his  claim,  must  be  entitled  in  the  names  of  the 
parties  in  the  original  cause  *.  And  the  rule  for  paying  a  sum  of 
money  into  the  hands  of  the  execution  creditor,  which  is  the  produce 
of  an  execution,  and  which  has  been  paid  into  court  by  the  sheriff 
under  the  interpleader  act,  the  claimant  having  abandoned  his  claim, 
is  not  absolute,  but  only  a  rule  nisi  in  the  first  instance  b. 

Where  an  issue  is  tried  by  the  direction  of  the  court,  the  unsuccess-  On  trial  of  feign- 
fcl  party  is  liable  for  the  costs0  :  But  the  other  party  who  applies  to  18Sue< 
the  court  by  motion,  without  having  made  application  to  the  oppo- 
site party,  to  do  what  the  rule  requires  of  him,  is  not  entitled  to  the 
coats  of  the  rule,  if  the  latter,  on  shewing  cause,  confine  himself  to  the 
question  of  costs  c.  And  where  a  sheriff  is  relieved  under  the  inter- 
pleader act,  and  an  issue  is  directed  to  try  the  rights  of  adverse 
claimants,  the  court  may  adjudicate  after  the  trial,  on  the  costs  of  ap- 
pearing to  the  sheriffs  rule,  and  of  the  issue  d. 

When  an  adverse  claim  is  set  up  to  goods  seized  by  the  sheriff,  and  On  non-appear- 
tbe  latter  applies  to  the  court  for  relief,  and  the  adverse  party  does  ance  °  ^  "* 
not  appear  to  support  his  claim,  the  court  will  make  him  pay  the  ex- 
ecution creditor  his  costs  of  appearing  on  the  sheriff's  rule  e.  And 
where  a  fieri  facias  having  issued,  goods  were  seized  under  it,  and 
an  adverse  claim  being  set  up,  the  sheriff  applied  to  the  court  for  re- 
lief, and  the  execution  creditor  did  not  appear  to  support  his  fieri 
facias,  the  court  granted  the  costs  of  the  adverse  claimant's  appearing 
to  support  his  claim,  to  be  paid  by  the  execution  creditor,  but  not 
those  of  the  sheriff' :  If  the  execution  creditor,  however,  afterwards 
appear,  and  open  the  rule,  the  court  will  grant  the  sheriff  the  costs  of 
Us  second  appearance  f.     Where  a  claim  to  goods  seized  by  a  sheriff 


*  Elliot  v.  Sparrow,  1  Har.  &  W.  S70. 

5  Stanley  (or  Staler)  t>.  Perry,  4  Dowl. 
Rep.  599.  1  Har.  &  W.  669.  11  Leg. 
Ob*.  230.  323.  S.  C.  per  PaUeson*  J. ; 
and  see  Shuttleworth  v.  Clark,  1  Har.  & 
W.  662.  4  Dowl.  Rep.  561.  11  Leg.  Obs. 
373, 4.  S.  C.  per  Coleridge,  J. 

c  Bowen  v.  Bramidge,  2  DowL  Rep. 
213.  Armitage  t;.  Foster,  1  Har.  &  W. 
208  ;  and  see  Matthews  v.  Sims,  (or  Sill,) 
b  DowL  Rep.  234.    13  Leg.  Obs.  189. 

S.  C. 

4  Seaward  v.  Williams,  1  Dowl.  Rep. 
*28.  5  Leg.  Obs.  427.  S.  C.  per  Parke, 
J.  ;  and  see  Levy  ».  Champneys,  4  Ad. 


&E.  365. 

e  Bowdler  o.  Smith,  1  Dowl.  Rep.  417. 
4  Leg.  Obs.  187.  S.  C.  Perkins,  (or 
Parkins)  v.  Benton  (or  Burton),  3  Tyr. 
Rep.  51.  2  Dowl.  Rep.  108.  6  Leg.  Obs. 
47b.  S.  C. 

f  Bryant  v.  Ikey,  1  Dowl.  Rep.  428-  4 
Leg.  Obs.  284.  S.  C.  per  Pattexm,  J. 
Tomlinson  v.  Done,  1  Har.  &  W.  123. 
;*r  Pa/teson,  J.  Ford  v.  Dilly,  (or  DiK 
Ion,)  5  Bam.  &  Ad.  685.  2  Nev.  &  M. 
662.  S.  C.  Beswick  v.  Thomas,  5  DowL 
Rep.  458  ;  and  see  Field  v.  Cope,  2  Tyr. 
Rep.  459.  2  Cromp.  &  J.  480.  1  Dow) 
Rep.  567.  S.  C. 
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•*  after  notice  of  the  taxation  and  amount  thereof  given  to  the  party 

*•  ordered  to  pay  the  same,  his  agent  or  attorney,  execution  may  issue 

**  lor  the  same,  by  fieri  facia**,  or  capias  ad  satisfaciendum  b,  adapted 

M  to  the  case,  together  with  the  costs  of  such  entry,  and  of  the  execu- 

"  tion,  if  by  fieri  facias ;  and  such  writ  and  writs  may  bear  teste  on  the 

"  day  of  issuing  the  same,  whether  in  term  or  vacation ;  and  the  she-  Sheriff  fees  on. 

m  riff,  or  other  officer,  executing  any  such  writ,  shall  be  entitled  to 

•*  .the  same  fees,  and  no  more,  as  upon  any  similar  writ  grounded  upon 

•*  a  judgment  of  the  court."  c    The  court,  however,  has  no  power  by 

this  statute,  to  order  rules  made  under  it  to  be  entered  up,  otherwise 

than  as  pointed  out  in  the  seventh  section,  viz.  according  to  their  true 

d 


*  Append,  to  Tidd  Sup.  1888,  p.  887.  aee  THd  Prac.  0  Ed.  1089. 

•<    *  Jd.ib.  d  Lambirtb    v.    Barrington,  4  DowL 

,     «  StaLl  &8W.  IV.  c.  58.§  7;  and  Bep.  186.    8  Bing.  N.  R.  149.   8Scott, 

as  to  the  iheriflTi  feet  on  an  execution,  868.  1  Hodges,  806.  S.  C 
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Of  Writs  of  Extent,  and  Proceedings  therco*. 

WltlTS  of  extent,  and  the  proceedings  thereon,  are  not  matwallj 
altered  or  affected  by  any  of  the  late  statutes,  or  rules  of  court,  (l 
may  not,  however,  be  improper  to  notice  in  this  Chapter,  some  of  Be 
more  recent  decisions  of  the  courts  respecting  them. 

An  immediate  extent  lies  against  the  insolvent  agent  of  a  firr 
insurance  company,  where  it  is  found  on  inquisition,  that  lie  !f 
received  a  sum  due  to  the  crown  for  insurance  duties,  although 
has  given  a  bond  to  the  fire  office,  to  account  for  all  monies  recti' 
by  him  in  his  capacity  of  agent,  and  though  the  company  be  i 
liable  to  the  crown  *.  But  a  plaintiff  having  recovered  damage*  for 
a  libel,  against  the  proprietor  of  a  newspaper,  is  not  entitled  to  n 
extent  against  the  principal  and  sureties  in  the  recognizance,  givn 
by  them  to  secure  the  payment  of  penalties  under  the  II  Geo.  IV, 
&  1  W.  IV.  c.  73.  §  3.  merely  by  getting  a  return  of  nulla  bona  to  . 
fieri  facia*,  issued  against  the  principal  ;  but  he  must  convince  tlw 
court  by  affidavit,  that  every  exertion  has  been  made  to  obtain  a- 
tisfaction  of  the  defendant b.  The  court,  in  one  case,  refused  to 
grant  a  fiat  for  an  extent,  on  an  application  made  by 
a  lunatic  against  a  preceding  committee,  on  the  usual  bond 
crown,  where  he  had  been  declared  a  bankrupt,  undei 
of  bankruptcy  issued  against  him  ten  years  before  the  application: 
urse  of  proceeding  was  by  *cirt /«- 
I  it  was  doubted,  whether  a  boiiJ  10 
immittee  of  a  lunatic,  in  consequence 
:  having  been  made  to  him,  b  the 


saying  that  the  only  proper  < 
cias"  :  And  in  a  subsequent  ca 
the  crown,  entered  into  by  the 
of  a  grant  of  the  lunatic's  csli 

■  Rex  B.  Wrangliam,  I  Tjfc  Rep.  383. 

1  Cromp.  At  J.  400.  S  Leg.  Obi.  93,  4. 
S.  C.  And  see  further,  o>  to  the  writ  nf 
extent  in  gaunt,  when  it  lies,  and  when 
not,  Tidd  Prix.  9  Ed.  1043  ;  u  to  writ! 
of  extent  in  chief  and  in  nid,  id.  I04S,  Ac, 
1059,  Sir. ;  and  ai  to  the  proceedings  theio 
•in,  to  enforce  payment  of  the  deh-t  due  t» 


the  crown,  ot  in  debtor,  id.  I06e.  Ac;-* 
the  tnean«  of  resiiting  ml 
either  by  the  defendant  or  i 
trf.  1078,  &c 

<•  Penncll  (or  Bennett)  c. 
Cmtnu.  &  K  8S7.   3  Tyr.  Rep,  SIX  i 
Dmrl.  Rep.  137.  S.  C. 

'  In  the  matter  of  Lacy.  Ift  Pob,  » 
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usual  form,  under  the  great  seal,  be  an  obligation  of  the  same  force 
and  effect  as  a  statute  staple,  within  the  33  Hen.  VIII.  c.  39.  §  50  •. 
Bonds  entered  into  by  receivers-general  of  the  assessed  taxes,  and 
their  sureties,  are  required  to  be  made  to  the  king,  his  heirs  and  suc- 
cessors, by  the  statute  3  Geo.  IV.  c.  88.  No.  1.  of  rules  and  regula- 
tions, art.  8.  But  bonds  entered  into  by  collectors  of  assessed  taxes, 
and  their  sureties,  need  not  be  so  made ;  but  may  be  given  to  the 
commissioners,  by  the  statute  43  Geo.  III.  c.  99.  §  13  b. 

The  statute  57  Geo.  III.  c.  117.  or  the  rule  of  court  respect-  Extent  in  Be- 
ing extents  in  aid,  does  not  apply  to  extents  in  chief  in  the  #e-  cond  deSne' 
toad  degree :  Therefore,  the  crown  may  proceed  by  extent,  to  re- 
cover a  debt  due  from  a  person  indebted  to  the  crown  debtor,  (a  col- 
lector of  taxes,  who  has  received  and  misapplied  the  crown  money,) 
although  he  be  not  a  debtor  to  the  crown,  within  the  fourth  section  of 
die  above  statute  :  and  it  is  not  necessary,  in  the  affidavit  made  for 
obtaining  a  baron's  fiat  for  such  an  extent,  that  there  should  be  any 
averment  of  the  insolvency  of  the  crown  debtor,  or  any  facts  stated 
from  which  it  may  be  inferred  ;  nor  is  it  necessary,  in  such  a  case,  that 
collusion  should  be  negatived  c.  And  a  crown  debtor,  who  has  is-  jn  jjd. 
sued  prerogative  process  against  his  own  debtor,  is  not  entitled  to 
continue  proceedings  thereon,  after  he  has  paid  his  debt  to  the  crown, 
and  after  the  defendant  has  obtained  the  benefit  of  the  insolvent 
act,  and  been  thereby  discharged  from  the  debt  due  to  the  crown 
debtor  d. 

Fixtures  demised  with  a  paper-mill,  and  used  by  the  tenant  in  the  What  may,  or 
manufacture  of  paper,  are  not  liable  to  be  seized  under  an  extent,  ™£y  "^  x 
for  duties  upon  paper  owing  by  the  tenant  to  the  crown,  as  utensils  extent 
for  the  making  of  paper  in  the  custody  of  the  tenant,  under  the  34 
Geo.  III.  c.  20.  §  27  e.     And  it  has  been  doubted,  whether  printed 
calicoes,  the  property  of  third  persons,  in  the  hands  of  the  printer, 
are  liable  to  seizure  under  an  extent,  for  duties  in  respect  of  those 
goods,  due  from  the  printer,  by  virtue  of  the  statute  28  Geo.  III.  c. 
37.  §  21  f.     The  lien  of  the  crown  however,  for  duties  in  arrear, 
attaches  on  the  subject  matter  in  respect  of  which  they  are  made  to 
arise,  by  the  statutes  imposing  them,  although  process  do  not  issue 
till  after  the  assignment  of  it,  as  part  of  the  estate  of  the  crown  debt* 

*  Rex  t>.Lamb,  M'Clel.  450.  13  Price,  Dowl.  Rep.  128.  1  Cromp.  &  M.  862.  3 

649.  S.  C.  Tyr.  Rep.  938.  S.  C 

b  Collins  v.  Gwynne,  9  Bing.  544.  557,  "  Attorney -general  v.  Gibbs,  8  Younge 

8.  2  Moore  &  S.  640.  665,  6.  S.  C.  &  J.  333. 

c  Rex  v.  Bell,  11  Price,  772.  f  Rex  v.  Tregoning,  2  Younge  &  J. 

d  Rex,  in  aid  of  Hollis,  v.  Bingham,  2  132 ;  and  see  Rex  v.  Dale,  13  Price,  739. 
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ts  of  Scire  Facias,  and  Proceedings  thereon* 

it  of  scire  facias,  we  have  seen,  is  not  affected  by  the  uni-  Sdrejacias, 
'  process  act* ;  and  may  be  sued  out  to  revive  a  judgment,  h  maybe  sued 
se  of  time,  or  change  of  parties,  &e.  or  to  obtain  execution  outa 
il  on  their  recognizance. 

it  of  scire  facias  to  revive  a  judgment,  after  a  year  and  a  To  revive  an  old 
be  sued  out  of  course  at  any  time  within  seven  years  from  J11^100^ 
f  the  judgment,  without  application  to  the  court b :  but  if  it 
seven  and  under  ten  years  old,  a  side  bar  or  treasury  rule 
btained  for  that  purpose,  from  the  clerk  of  the  rules  in  the 
ench c,  or  secondary  in  the  Common  Pleas  d.  If  it  were 
.  years  old,  there  must  formerly  have  been  a  motion  to  the 
the  King's  Bench  *,  supported  by  an  affidavit  of  the  debt 
,  the  judgment  unsatisfied,  and  the  defendant  living ;  upon 
rule  was  absolute  in  the  first  instance,  unless  the  judgment 
aore  than  twenty  years'  standing,  and  then  there  must  have 
e  to  shew  cause  *•  Afterwards,  if  the  judgment  were  above 
nder  fifteen  years  old,  the  rule  was  absolute  in  the  first  in- 
i  an  affidavit  of  the  debt  being  due,  &c. ;  and  might  have 
m  up  on  a  motion  paper  signed  by  counsel :  If  it  were  above 
ars  old,  there  must  have  been  a  rule  to  shew  cause f.  In 
ion  Pleas,  when  the  judgment  was  more  than  ten  years  old, 
must  have  been  moved  in  term  time,  for  leave  to  issue  a 
as  to  revive  it ;  and  would  order  that  no  execution  should 
Dut  thereon,  without  a  return  of  scire  feci,  or  an  affidavit  of 
lotice  to  the  defendants  ;  and  if  the  judgment  were  above 

V.  c.  89.  Artie,  60, 61.  f  Blakely  ».  Vincent,  T.  86  Q*o.  III. 

[»  B.  10  Ed.  458.  Imp.  C.  P.  Waters  v.  Hales,  E.  87  Geo.  III.  K.  B. 

Doe  d.  Reynell  v.  Tuckett,  2  Barn.  & 

ty  v.  Barny,  2  Salic.  598.  Aid.  778.  1  Chit  R.  585.  S.  C.  Sloraan 

',  P.  6  Ed.  466.  v.  Gregory,  1  DowL  &  R.  181. 

ty  v.  Barny,  2  Salk.  598.  Sty.  s  Bagnall  v.  Gray,  2  Blac  Rep.  1 140 ; 

Ed.  1707.  2  Lil.  P.  R.  499.  and  see  Lowe  r.  Robins,  8  Moore,  757.  1 

1  Inst.  Cler.  152.  Brod.  &  B.  381.  &  C. 
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ami,  in  the  Common  Pleas,  upon  a  recognisance  taken  in  Serjeant's 
Inn,  or  before  a  commissioner  in  the  country,  and  recorded  at  West' 
minster,  the  scire  facias  might  have  been  brought  in  London,  or  in  the 
county  where  the  recognisance  was  taken,  or  in  Middlesex  *.  But,  by  a 
general  rule  of  all  the  courts  b,  "  a  scire  facias  upon  a  recognizance 
taken. in  Serjeant's  Inn,  or  before  a  commissioner  in  the  country,  and 
recorded  at  Westminster,  shall  be  brought  in  Middlesex  only ;  and  the 
fan  of  the  recognizance  shall  not  express  where  it  was  taken."  It 
nmonld  also  be  remembered,  that  by  the  law  amendment  act  °,  u  all 
m  actions  of  debt,  or  scire  facias,  upon  any  recognizance,  shall  be 
*.  commenced  and  sued  within  ten  years  after  the  end  of  the  then 
*•  pretent  session,  or  within  twenty  years  after  the  cause  of  such  actions 
"  or  suits,  but  not  after. " 

When  the  sheriff  returned  nihil  to  a  scire  facias,  the  plaintiff,  in  Judgment  how 
tha  King's  Bench,  must  in  all  cases  have  sued  out  a  second,  or  alias  ^5^7^  Jo* °" 
.Wit  of  scire  facias  d,  commanding  the  sheriff,  as  before  he  was  com-  tdrejadas. 
Jaanded,  &c. ;  and  if,  upon  this  second  writ,  the  sheriff  also  returned 
mikil,  and  the  bail  or  defendant  did  not  appear,  judgment  was  formerly 
given  against  them ' :  two  nihil*  being  deemed  equivalent  to  a  scire 
feci*:  and  it  was  not  necessary  to  give  notice  of  scire  facias' s,  to  the 
Vail ;  it  being  their  duty  to  watch  the  sheriff's  office,  where  they  were 
Judged* :  In  the  Common  Pleas,  if  a  scire  facias  issued  upon  a judg- 
ment, for  debt  and  damages,  against  the  defendant  himself,  who  was 
yarty  and  privy  to  the  judgment,  and  the  sheriff  returned  nihil,  and  the 
defendant  made  default,  judgment  was  given  against  him,  without 
awarding  a  second  scire  facias  h  :     But  now,  by  a  general  rule  of  all 


»  Hall  t>.  Winckfield,  (Win Weld,  or 
Waigfteld,)  Hob.  195.  BrownL  69.  Mo. 
aaS.  8.  C  Andrew's  cue,  Sty.  Rep.  9. 
Andrews  v.  Harborn,  Aleyn.  12.  &  C. 
Birfrnm  v.  Idk,  2  Lutw.  1287.  Cock  t>. 
Given,  Cas.  Pr.  C.  P.  31.  FoUett  *  Trill, 
Barnes,  96,  7.  Pickering  v.  Thomson,  id. 
907.  Kenny  o.  Thornton,  2  Blac.  Rep. 
760.  Hartley  v.  Hodson,  2  Moore,  66. 
$  Taunt.  171.  8.  C;  and  see  Tidd  Prac 
9  Ed.  1122. 

»  R.  H.  2  W.IV.  reg.  I.§80.  SBarn. 
&  Ad.  386.  8  Bing.  300.  2  Crorap.  &  J. 
190,91. 

•  3  &  4  W.  IV.  c.  42.  §  3.  Ante,  4, 
& 

*  2  Inst  472.    Randal  p.  Wale,  Cro. 


Jac.  59.    Andrews  v.  Harper,  8  Mod.  227. 
Grubbr.  Smithers,  Say.  Rep.  121. 

•  Barret  v.  Cleydon,  Dyer,  166.  Rat- 
cliff's  case,  id.  172.  Rex  t>.  Eston,  id. 
198.  Cherinv.  Paramour,  id.  201.  Brom- 
ley v.  Littleton,  Yehr.  112.  Barcock  t>. 
Tompson,  Sty.  Rep.  281*  288.  323. 

'  Clarke  v.  Bradsbaw,  1  East,  89.  Hay- 
ward  v.  Ribbans,  4  East,  812. 

1  Sillitoe  v.  Wallace  and  another,  bail  of 
Cawthome,  M.  43  Geo.  HI.  K.  B.  Smith 
v.  Crane,  8  Moore,  8. 

h  Barret  t>.  Cleydon,  Dyer,  168.  a.  2 
Inst.  472.  Anon.  2  Salk.  599.  Com.  Dig. 
tit.  Pleader,  8  L.  8.;  and  see  Tidd  Prac. 
9  Ed.  1124,5. 
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• 

tpearance  of  the  bail  or  defendant,  to  a  scire  facias  in  the  Appearance  by 
nch,  if  the  action  were  by  bill,  was  signified  by  delivering  a  ^l  U)  scire 
rriting  to  the  plaintiff's  attorney :  If  the  action  were  by  /<"*>*• 
in  appearance  should  formerly  have  been  entered  with  the 
r,  in  the  Common  Pleas,  with  the  prothonotaries  b :  But,  by 
rule  of  all  the  courts  c,  "  a  notice  in  writing  to  the  plaintiff, 
?y  or  agent,  shall  be  a  sufficient  appearance,  by  the  bail  or 
,  on  a  scire  facias." 

\ages  were  recoverable  in  scire  facias,  at  common  law,  for  Damages,  and 
execution  d :  and  the  parties  were  consequently  not  entitled  2^]"  **** 
until  the  statute  8  &  9  W.  III.  c.  11.  §  3.  by  which  it  is 
bat  "  in  all  suits  upon  any  writ  or  writs  of  scire  facias,  the 
obtaining  an  award  of  execution  after  plea  pleaded,  or  de- 
joined  therein,  shall  recover  his  costs  of  suit ;  and  if  the 
shall  become  nonsuit,  or  suffer  a  discontinuance,  or  a  ver- 
11  pass  against  him,  the  defendant  shall  recover  his  costs, 
e  execution  for  the  same  by  capias  ad  satisfaciendum,  fieri 
>r  elegit ; "  with  a  proviso,  that  the  statute  shall  not  extend 
>rs  or  administrators  f.  This  statute  was  extended  by  the  law 
it  act  * ;  by  which  it  is  enacted,  that  "  in  all  writs  of  scire 
he  plaintiff  obtaining  judgment,  on  h  an  award  of  execution, 
cover  his  costs  of  suit,  upon  a  judgment  by  default,  as  well 
a  judgment  after  plea  pleaded,  or  demurrer  joined."  And 
t  seems  recoverable,  when  a  scire  facias  is  brought  on  the 
fe  9  W.  III.  c.  1 1.  §  6,  for  assessing  damages  upon  the  death 
tiff  or  defendant,  after  interlocutory  and  before  final  judg- 
*,  on  the  same  statute,  §  8.  for  assessing  further  damages,  on 
:>n  of  other  breaches,  in  debt  on  bond  for  the  performance  of 
k,  &c. 

ting's  Bench,  the  plaintiff  must  formerly  have  paid  costs,  on  Costs,  on  plain* 
his  own  writ  of  scire  facias,  after  the  defendant  had  ap-  n!.g  *^  ^J* 
reto l :   In  the  Common  Pleas,  the  plaintiff  might  have 
quash  his  own  writ,  without  paying  costs,  at  any  time  before 

.  K.  B.  89.  determinations  on  this  statute,  see  Tidd 

P.  7  Ed.  602.  515,  520.  Prac.  9  Ed.  947. 

W.  IV.  reg.  I.  §82.  SBarn.  «  8  &  4  W.  IV.  c.  42.  §  84. 

8  Bing.  800.  2  Cromp.  &  J.  h  Sic  in  printed  copy  of  act,  instead  of  or. 

>  Tidd  Prac.9  Ed.  947.  1182. 

Costello,  8  Bur.  1791 ;  and  *  Id.  881.  947. 

c  9  Ed.  881.  946.  >  Pickman  v.  Robson,  1  Barn.  &  Aid. 

ac.  9  Ed.  1182.  486 ;  and  see  Pocklington  v.  Peck,  1  Str. 

>.  Aylmer,  1  Str.  188.  Scam-      688. 
nson,  8  East,  202.    And  for 

Q  Q 
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3  of  Error,  and  the  Proceedings  thereon. 


f  error  is  an  original  writ,  issuing  out  of  Chancery ;  and  Writ  of  error 

party  is  aggrieved  by  any  error  in  the  foundation,  pro-  |J  ^ 

pnent,  or  execution  of  a  suit,  in  a  court  of  record  * ;  and 

>f  a  commission  to  the  judges  of  the  same  or  a  superior 

bich  they  are  authorized  to  examine  the  record  upon 

lent  was  given,  and  on  such  examination  to  affirm  or  re- 

me  according  to  law  b.     This  writ  is  grantable  ex  debito 

1  cases,  except  in  treason  or  felony  c  ;  and  in  general  lies  For  what  cause. 

or  or  defect  in  substance,  that  is  not  aided,  amendable,  or 

nmon  law,  or  by  some  of  the  statutes  of  amendment*  or  . 

id  it  lies  to  the  same  court  in  which  the  judgment  was  To  same  or 

which  the  record  was  removed  by  writ  of  error,  or  to  a      ^nOT  cou 

•t.    If  a  judgment  in  the  King's  Bench  be  erroneous  in  Error  coram 

ct  only,  and  not  in  point  of  law,  it  may  be  reversed  in  the  for  erT0T  \n  ^^ 

ly  writ  of  error  coram  nobis,  or  quae  coram  nobis  resident  •, 

>m  its  being  founded  on  the  record  and  process,  which 

i  the  writ  to  remain  in  the  court  of  the  lord  the  king, 

ing  himself ;  as  where  the  defendant,  being  under  age, 

'  attorney,  or  the  plaintiff  or  defendant  was  a  married 

e  time  of  commencing  the  suit,  or  died  before  verdict,  or 

'  judgment :  for  error  in  fact  is  not  the  error  of  the  judges, 

ig  it  is  not  reversing  their  own  judgment f.     So,  upon  For  error  in 

n  the  King's  Bench,  if  there  be  error  in  the  process,  or  ProceM' 

8. 6.  And  for  the  proceed-  dale  v.  Darby,  9  Price,  606. 

on  writs  of  error,  see  2  d  Tidd  Prac.  9  Ed.  918,  &c.  1136. 

Ed.  100.  (1.)  to  101.  x.  e  Append,  to  Tidd  Prac.  9  Ed.  Chap. 

.  187.     Cooper  v.  Ginger,  XLIV.  §  2,  3,  4. 
Ld.  Rayra.   1403.   S.  C.  f  1  Rol.  Abr.  74,7.  pL  IS,  14.  Meggot 

nson,  Cas.  temp.   Hardw.  v.  Broughton,  Cro.  Eliz.  105,  6.    Roy  v. 

Idd  Prac.  9  Ed.  1134.  Cornwall,  1    Sid.   208.     Knoll's    case,  3 

?aty,  2  Salk.  504.  Christie  Salk.  1 45, 6.  Anon.  id.  147 ;  and  see  Steph. 

*  Durnf.  &  E.78.    Bleas-  PL  139,  40. 
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court  of  Chancery,  a  special  writ  of  error,  directed  to  the  chief 
justice  of  the  King's  Bench,  commanding  him  to  cause  the  record, 
and  all  things  concerning  the  judgment,  to  be  brought  before  the 
justices  of  the  common  bench,  and  barons  of  the  Exchequer,  into 
the  Exchequer  chamber,  there  to  be  examined  by  the  said  justices 
and  barons ;  which  said  justices,  and  such  barons  as  are  of  the  de- 
gree of  the  coif,  or  six  of  them,  shall  have  full  power  and  authority 
to  examine  all  such  errors  as  shall  be  assigned  in  or  upon  any  such 
Judgment,  and  thereupon  to  reverse  or  affirm  the  same  as  the  law 
shall  require,  other  than  for  errors  concerning  the  jurisdiction  of 
the  court  of  King's  Bench,  or  for  want  of  form  in  any  writ,  return, 
plaint,  bill,  declaration,  or  other  pleading,  process,  verdict,  or  pro* 
eeeding  whatsoever ;  and  after  the  said  judgment  shall  be  affirmed 
or  reversed,  the  said  record,  and  all  things  concerning  the  same,  shall 
be  brought  back  into  the  King's  Bench,  that  further  proceeding 
may  be  had  thereupon,  as  well  for  execution  as  otherwise :  but  such 
reversal  or  affirmation  shall  not  be  so  final,  but  that  the  party 
'grieved  shall  and  may  sue  in  the  high  court  of  parliament,  for  the 
'further  and  due  examination  of  the  said  judgment,  as  was  then 
'usual  upon  erroneous  judgments  in  the  court  of  King's  Bench." 
This  statute  is  confined  to  the  particular  actions  enumerated  therein  *.  On  judgment  in 
bd  a  writ  of  error  did  not  formerly  lie  in  the  Exchequer  chamber,  actiot18  c^mm 

.  .  ,  menced  by 

{Km  a  judgment  of  the  King's  Bench,  in  an  action  commenced  by  original  writ. 
rigmal  writ ;  because  it  was  not  first  commenced  in  the  King's 
knch,  but  was  founded  upon  the  original  writ  issuing  out  of  Chan- 
try b.  And  for  a  similar  reason,  a  writ  of  error  lay  not  in  the  Ex- 
beqner  chamber,  upon  a  judgment  affirmed  on  error  in  the  King's 
fench,  but  must  have  been  brought  in  the  House  of  Lords  c.  So, 
fare  a  judgment  in  the  King's  Bench  was  affirmed  in  the  Exchequer 
oUnber,  upon  which  the  plaintiff  sued  out  a  scire  facias  in  the 
ting's  Bench,  and  had  an  award  of  execution,  and  afterwards  the  de- 
ftdant  brought  a  writ  of  error  in  the  Exchequer  chamber,  tarn  in  red- 
tftose  judicii,  quam  in  adjudicatione  executionis,  the  court  held  that 
Us  writ  of  error  did  not  lie,  and  was  no  supersedeas  of  execution4  : 
nt  notwithstanding  that  part  of  the  statute  which  exempts  actions 
ittre  the  Queen  shall  be  party,  it  was  holden  that  a  writ  of  error  lay 
i  the  Exchequer  chamber,  upon  a  judgment  in  an  action  of  debt  qui 
ss,  upon  the  statute  of  usury  e. 

1  Tidd  Prac.  9  Ed.  1 1S9.  264. 

>  Id.  102  ;  and  see  1  Wms.  Saund.  5  *  Hartop  v.  Holt,  I  Salk.  263.    1  Ld. 

.  8i6.f.  (*!)  Raym.  97.  5  Mod.  228.  S.  C. 

'  Heydon  v.  Godsole,  2  Buist  162;  •  Lloyd  v.  Skutt,  Doug.  850 ;  and  see 

see  Harvey  v.  Williams,  1  Rol.  Rep.  Tidd  Prac.  9  Ed.  1JS9. 
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speedy  correctioo  of  erroneous  judgments,  given  in  the  courts  of  law 
m  that  kingdom,  the  above  writs  of  error  were  abolished ;  and  it  is 
caacted,  that  "  where  judgment  hath  been  given,  for  the  reversal 
**  whereof  a  writ  of  error  may  now  by  law  be  brought,  and  where 
m  judgment  shall  be  given  in  any  of  the  said  courts  of  King's  Bench, 
f*  m  law  before  the  king  in  Chancery,  of  Common  Pleas,  and  of  Ex- 
**  chequer  respectively,  writs  of  error  may  be  sued  forth  of  the  Chan- 
**cctt,  commanding  transcripts  of  the  records  of  such  judgments  re- 
ft spectively,  to  be  brought  before  the  chief  justice  of  the  court  of 
*•  King's  Bench,  the  chief  justice  of  the  court  of  Common  Pleas,  the 
m  chief  baron  of  the  court  of  Exchequer,  and  the  other  justices  of  the 

*  amid  courts  of  King's  Bench,  and  Common  Pleas,  and  the  other 
—  barons  of  the  court  of  Exchequer,  into  a  chamber,  to  be  appointed 

-  *  by  the  chief  governor  or  governors  of  Ireland  for  that  purpose, 

**•  mad  to  be  called  the  Exchequer  chamber ;  and  that  the  said  chief 

•*  justices,  chief  baron,  and  other  justices  and  barons,  or  any  nifie  of 

if  them,  shall  have  power  and  authority  to  examine  such  judgments 

*  respectively,  and  to  reverse  or  affirm  the  same,  or  to  award  such 
■*f  judgments  as  to  law  and  justice  shall  pertain ;  and  to  send  writs,  as 

•  **  the  case  may  require,  to  the  courts  from  which  such  transcripts  shall 
*•  lis)  respectively  brought,  directing  such  courts  to  cause  execution  to 

■■*  be  done,  as  if  the  judgment  had  been  originally  awarded  therein ; 
•Hand  further,  that  the  said  chief  justices,  chief  baron,  justices  and 
/•  barons,  shall  and  may,  in  all  cases  depending,  award  such  costs, 
f*  fsoderate,  reasonable  or  exemplary,  as  to  them  shall  appear  just." » 
j£nd,  by  another  clause  of  the  same  statute  b,  "  writs  of  error  may 
if*  be  sued  in  the  high  court  of  parliament,  by  any  party  aggrieved 
iM  by  any  judgment  of  the  said  chief  justices,  chief  baron,  justices  and 
+u  barons,  for  the  further  and  due  examination  thereof:  Provided 

#  always,  that  nothing  therein  contained  shall  be  construed  to  give 
••  a  light  to  any  person  to  sue  forth  a  writ  to  reverse  a  judgment  in 
f  which  the  king  is  a  party,  other  than  as  by  law  the  same  is  now 

*  allowable." 

■ 

The  mode  of  proceeding  by  writ  of  error  for  reversing  judgments  From  superior 
given  in  the  courts  of  King's  Bench,  Common  Pleas,  and  Exchequer  ™on]xw in"0" 


this  country,  was  materially  altered,  and  is  now  regulated  by  the  England,  by 
act  for  the  more  effectual  administration  of  justice  in  England  and  justice  act. 
Wales* ;  by  which  it  is  enacted,  that  "  writs  of  error  upon  any  judg- 
.**  ment  given  by  any  of  the  courts  of  King's  Bench,  Common  Pleas, 


•  Stat.  39  Geo.  III.  c.  40.  §2.  c  11    Geo.   IV    &   1  W.   IV.  c.  70. 

*  Id.  §  S.  $  8. 
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error  in  parliament,  in  the  first  instance.  Writs  of  error  also  coram 
^pbis  in  the  King's  Bench,  or  coram  vobis  in  the  Common  Pleas  *, 
fend  the  proceedings  thereon,  to  reverse  judgments  in  the  same  court, 
for  error  in  fact,  or  in  the  process,  &c.  do  not  seem  to  be  affected 
by  the  provisions  of  that  act 

For  suing  out  a  writ  of  error  in  parliament,  there  must  be  a  war-  Suing  out  writ 
rant  from  the  crown,  which  is-  procured  by  the  cursitorb;  and  when  iijjlc^m  ***" 
the  king  is  a  party,  the  fiat  of  the  attorney-general  must  be  ob- 
tained, upon  an  application  setting  forth  the  errors  intended  to  be 
assigned,  accompanied  with  a  certificate  from  counsel,  that  they  are 

* 

real  errors.  Anciently,  it  appears  that  where  the  king  was  a  party,  it 
was  necessary  to  sue  to  him  by  petition,  for  leave  to  bring  a  writ  of 
error,  which  could  not  be  obtained  absque  speciali  graiid  domini 
regis  c.  Afterwards,  a  distinction  was  made  between  cases  where  the 
substance  of  the  first  judgment  was  to  be  reversed,  and  where  the 
error  was  in  mesne  process,  or  a  collateral  matter :  In  the  first  case,  a 
petition  to  the  king  was  necessary ;  but  in  the  latter,  the  attorney 
general,  in  his  discretion,  might  grant  a  writ  of  error  without  a  peti- 
tion to  the  king  d.  At  length,  in  the  time  of  the  Usurpation,  the  prac- 
tice of  petitioning  the  king  for  a  writ  of  error,  which  was  anciently 
used  as  a  mark  of  decency  and  respect,  was  laid  aside e ;  and  it  has 
ever  since  been  usual  to  grant  it,  on  the  fiat  of  the  attorney-general f. 
*  The  writ  of  error  being  made  out,  is  sealed  in  Chancery,  either  on  Sealing,  and  al- 
a  general  seal  day,  or,  which  is  somewhat  more  expensive,  at  a  private  writ  of  error, 
seal ;  and  after  being  obtained  from  the  cursitor,  should  be  taken  to  the  &c* 
'clerk  of  the  errors  of  the  court  in  which  the  judgment  was  given*,  who 
will  allow  the  same,  on  being  paid  his  fees,  and  make  out  a  certificate 
or  note  of  the  allowance  h ;  a  copy  of  which  should  be  served  on  the 
attorney  for  the  defendant  in  error !.  The  writ  of  error  coram  nobis  is  Coram  nobis,  or 

vobit, 

allowed  by  the  master,  in  open  court k ;,  and  if  brought  on  the 
ground  of  coverture1,  or  of  the  defendant's  being  beyond  seam,  &c. 

*  Ante,  595,  6.  II.  §  2.  in  Scac.  Man.  Ex.  Append.  209. 

*  Sir  Christopher  Heydon's  case,  Godb.  h  Append,  to  Tidd  Prac.  9  Ed.  Chap. 
«47.  Imp.  K.  B.  10  Ed.  758.                         XLIV.  §  20. 

c  23  Ed*.  III.  22.  pi.  14;  and  see  22  1  Tidd  Prac.  9  Ed.    1144;  and  see 

Edw.  III.  8.  pi.  25.    Hurlston's  case,  2  Jones  c.  De  Lisle,  3  Bing.  1 25.  10  Moore, 

Leon-  194.  617.  S.  C. 

«  Anon.  Sav.  181.  k  L.  P.  E.  77 ;  but  see  2  Cromp.  8  Ed. 

*  Anon.  J  Salk.  264.  877.  where  it  is  said,  that  this  writ  may  be 
f  Rex  v.   Lookup,  3   Bur.  1901;  and  allowed  in  vacation  by  the  secondary. 

tee  Palm.  Prac.  Dom.  Proc.  180,  81.  »  Append,  to  Tidd  Prac  9  Ed.  Chap. 

«  R.  E.S6GW.II.K.B.;  and  see  R.       XLIV.  §  21. 
T.  20  Car.  I.  K.  B.  R.  T.  26  &  27  Geo.  m  Id.  §  24. 
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hk  attorney  or  clerk  in  court*:  But,  by  a  general  rule  ofall  the  courts  b, 
u  a  writ  of  error  shall  J>e  deemed  a  supersedeas,  from  the  time  of  the 
allowance."    By  a  subsequent  rule  c,  however,  "  no  writ  of  error  shall  Notice  of  aLow- 

•  i  /%  *i  •  j»    i  •  /•     i       ince  must  state 

be  a  supersedeas  of  execution,  until  service  of  the  notice  of  the  foroe  particular 
allowance  thereof,  containing  a  statement  of  some  particular  ground  ground  of  error. 
of  error  intended  to  be  argued :  provided,  that  if  the  error  stated 
IB  inch  notice,  shall  appear  to  be  frivolous,  the  court,  or  a  judge 
upon  summons,  may  order  execution  to  issue."  This  rule  has  been 
hoUen  to  be  sufficiently  complied  with,  by  a  notice  of  the  allowance  of 
a  writ  of  error,  in  an  action  of  slander,  stating  the  grounds  of  the  error 
to  be  that  the  declaration,  and  every  count  thereof,  is  bad,  the  words 
Hoi  being  actionable  without  special  damage,  and  the  innuendoes  bad 
«ti  lawd.  But  where  the  point  stated  in  the  notice  of  allowance  of  a 
writ  of  error,  had  been  argued  and  decided  on  a  rule  granted  to 
arrest  the  judgment,  the  court  of  Exchequer  refused  to  allow  execu- 
tion to  issue,  as  upon  a  frivolous  ground  of  error  e. 

By  the  statute  6  Geo.  IV.  c.  96.  §  1 .  for  preventing  the  delays  oc-  Bail  in  error, 
casioned  to  creditors  by  frivolous  writs  of  error,  brought  on  judg-  ILuirJd#Ca,e, 
aaents  given  in  his  Majesty's  courts  of  record  at  Westminster,  and  in 
the  counties  palatine,  and  in  the  courts  of  Great  Session  in  Wales ;  it 
was  enacted,  that  "  upon  any  judgment  thereafter  to  be  given,  in  any 
44  of  the  said  courts,  in  any  personal  action,  execution  shall  not  be 
"  stayed  or  delayed  by  writ  of  ejror,  or  supersedeas  thereupon,  with- 
"  out  the  special  order  of  the  court,  or  some  judge  thereof,  unless  a 
44  recognizance,  with  condition  according  to  the  statute  made  in  the 
*'  third  year  of  the  reign  of  his  Majesty  king  James  the  first,  intituled 
44  An  act  to  avoid  unnecessary  delays  of  execution,  be  first  acknow- 
44  ledged  in  the  same  court."  By  this  statute,  bail  in  error  is  now  re- 
quired in  all  cases,  after  judgment  for  the  plaintiff  in  any  personal 
action,  whether  after  verdict  or  by  default,  &c.  unless  it  be  otherwise 
ordered  by  the  court  or  a  judge.  And,  in  the  Common  Pleas,  the 
court  would  not  dispense  with  bail  in  error,  where  the  error,  though 
real,  was  only  matter  of  formf:  And  it  has  been  determined,  that 

•  R.  T.  26  &  27  Geo.  II.  §  2.  Ex-  Cromp.  &  M.  8. 

cbeq.  Man.  Ex.  Append.  209, 10.  4  Price,  d  Robinson  v.  Day,  2  DowL  Rep.  601. 

289;  and  see  Tidd  Prac.  9  Ed.  530.  8  Leg.Obs.  317.  S.  C. 

1 146,  6.  «  Gardiner  (or  Gardner)  v.  Williams,  1 

»  R.  H.  2  W.  I V.  «g.  I.  §  83,  8  Barn.  Gale  91.    8  DowL   Rep.  796.    10  Leg. 

&  Ad.  886.  8  Bing.  800.  2  Cromp.  &  J.  Obs.  289.  S.  C. 

191.  f  Wadsworth  v.  Gibson,  1  Moore  &  P. 

e  R.  Pr.  H.  4  W.  IV.  reg.  9.  ft  Barn.  501.  4  Bing.  572.  S.  C. 
A    AiL    Append,    xv.    10  Bing.  451.  2 
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error  had  not  time  of  course  to  perfect  his  bail  until  the  next'  term ; 
but  ought  to  have  justified  before  a  judge  :  and  if  the  defendant  in 
error  were  not  satisfied  with  that,  then  the  plaintiff  in  error,  having 
done  every  thing  in  his  power,  was  entitled  to  time  for  justifying 
until  the  next  term,  but  not  otherwise  *.     In  the  Exchequer  of  Pleas 
it  was  a  rule  b,  that  "  if  bail  in  error  were  excepted  to,  and  notice  of 
exception  given  in  writing  to  the  attorney  or  clerk  in  court  for  the 
plaintiff  in  error  in  term  time,  such  bail  should  be  perfected  and  jus- 
tified within/our  days  after  notice  so  given,  or  the  defendant  in  error 
might,  in  default  thereof,  have  proceeded  to  execution,  notwithstand- 
ing such  writ  of  error :  but  where  notice  of  exception  was  given  in    . 
vacation  time,  then  such  bail  should  be  perfected  and  justified  upon 
ibeJSrst  day  of  the  subsequent  term,  unless  the  defendant  in  error, 
liia  attorney  or  clerk  in  court,  should  consent  to  a  justification  be- 
fore one  of  the  barons  ;  in  which  case  such  bail  should  justify  them- 
selves before  a  baron,  within  four  days  after  notice  of  such  excep- 
tion given  in  writing  to  the  plaintiff  in  error,  his  attorney  or  clerk 
in  court :  and  in  default  of  such  justification,  the  defendant  in  error 
might  have  proceeded  to  execution,  notwithstanding  such  writ  of 
error."  c    But,  by  a  general  rule  of  all  the  courts d,  "  if  bail  in  er- 
ror are  excepted  to  in  vacation,  and  the  notice  of  exception  require 
them  to  justify  before  a  judge,  the  bail  shall  justify  within  four  days 
Irora  the  time  of  such  notice,  otherwise  on  the  first  day  of  the  ensu- 
ing term.'' 

Bail  in  error,  when  necessary,  being  complete,  the  next  step  to  be  Certifying,  or 
taken  by  the  plaintiff  in  error,  except  on  a  writ  of  error  coram  nobis  e^n  ng'  re" 
or  vobis,  is  to  certify  or  transcribe  the  record ;  in  order  to  which  a 
transcript  is  made  and  sent,  with  the  writ  of  error  and  return,  into 
the  court  above.  When  no  bail  is  required,  this  is  the  first  step  that 
is  taken  after  the  service  of  the  allowance  of  the  writ  of  error;  and 
it  was  formerly  holden,  that  the  plaintiff  in  error  should  regularly 
cause  the  transcript  to  be  made,  (for  the  defendant  in  error  cannot 
transcribe  the  record  e,)  by  the  time  the  writ  of  error  was  returnable. 
If  the  record  were  not  certified  by  that  time,  the  defendant  in  error 
might  have  given  the  plaintiff  a  rule  to  certify  it f,  which  was  an  eight 

m  D«  Reroae  ».  Hayman,  Barnes,  211.  &  Ad.  376.  8  Bing.  290.  2  Crorap.  &  J. 

Hawkins  »  Plomer,  2  Blac  Rep.  1064.  172,  S. 

Imfb  C.  P.  7  Ed.  765,  6.  •  Anon.  1  Wils.  35. 

»  HT,  26  &  27  Geo.  II.  §2.  Bxcheq.  '  Goodright  r.   Hugoson,  Cas.  temp. 


Ex.  Append.  210.  Hardw.  852.   Append,  to  Tidd  i¥ac.  9 

e  Tidd  Prac.  9  Ed.  1157,  8.  Ed.  Chap.  XLIV.  §  3%  40. 

«  R.H.2W,  IV. reg.  I.  §17.  8  Barn. 
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script  of  the  record,  and  not  the  record  itself  ■ :  And  by 
11  Geo.  IV.  &  1  W.  IV.  c.  70.  §  8.  "  a  transcript  of  the 
lly,  shall  be  annexed  to  the  return  of  the  writ^ ;  and  the 
error,  after  errors  are  duly  assigned,  and  issue  in  error 
hall,  at  such  time  as  the  judges  shall  appoint,  either  in 
vacation,  review  the  proceedings,  and  give  judgment,  as 
il  be  advised  thereon."  And,  on  a  writ  of  error  from  the 
'leas,  the  chief  justice  certified  only  the  body  of  the  re- 
ht  was  all  that  remained  in  his  custody ;  for  original  and 
rita  remained  with  the  custos  brevium  and  othet  officers, 
lever  certified  but  when  error  was  assigned  for  want  of 

Ling's  Bench,  and  Common  Pleas,  the  transcript  was  made  Mode  of  certi- 

k  of  the  errprs,  who  acted  as  clerk  to  the  chief  justice ;  ^^^^8. 

er  to  enable  him  to  make  it,  the  defendant  in  error  left  &  C/P. 

he  record,  or  copy  of  the  proceedings,  upon  which  he  sent 

ascript  money,  or  a  part  of  it,  to  the  plaintiff  in  error  \  and 

i  proceeded  to  make  the  transcript,  which  was  examined 

jcord  by  the  attorney  for  the  defendant  in  error  d.    In  the 

ich,  on  a  writ  of  error  to  the  Exchequer  Chamber*  if  the 

returnable  on  the  first  return  day  of  the  term,  the  clerk  of 

took  the  whole  of  that  term  to  make  the  transcript ;  if  on 

turn  day,  he  took  all  the  vacation  following  e.    In  the  Com- 

,  it  was  usual  for  the  chief  justice  to  sign  the  return  f ;  but 

lot  seem  to  have  been  absolutely  necessary ;  at  least,  the 

Ling's  Bench  would  not  stay  the  proceedings*  lor  want  of 

ire :  and  though  the  writ  of  error  required  the  record  to  be 

gillo,  yet  this  was  never  practised  *. 

nscript  being  made,  examined,  and  paid  for,  was  delivered  Delivery  of 

the  writ  of  error  and  return h,  by  the  clerk  of  the  errors,  JJSto'whSn, 
runon  Pleas,  to  the  signer  of  the  writs  in  the  King's  Bench;  in  K-  B.&C.P. 
clerk  of  the  errors  of  the  King's  Bendi,  to  the  clerk  of  the 

the  Exchequer  Chamber,  or  his  deputy !.     If  a  writ  of 

tie.  9  Ed.  1159.  shaw  v.  8tahyforth,  Barnes,  €01.     Hayes 

.  to  Tidd  Sup.  1830.  pp.  211.      v.  Thornton,  id. 

8  Blackwood  v.  South  Sea  Company,  2 
v.  Andrews,  Cro.  Eliz.  84;       Str.  1063,  4.  Cas.  temp.    Hardw.  344. 
1  Prnc.  9  Ed.  1 159.  S.  C. ;  and  see  Tidd  Prac.  9  Ed.  1 160. 

i.  84,  5.  h  Append,  to  Tidd  Prae.  9  Ed.  Chap. 

XLIV.  §  41,  2. 
.  Shaw,  1  Sid.  268.     Oleren-  »  L.  P.  E.  86. 
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writ,  the  plaintiff  in  error  did  not  assign  errors,  but  suffered  judgment 
to  pass  by  default  upon  scire  fecit  or  two  nikib,  no  errors  afterwards 
assigned  would  have  prevented  execution  *. 

In  the  Exchequer  chamber,  the  defendant  in  error  must  formerly  Rule  to  allege 
have  given  a  rule  for  the  plaintiff  in  error  to  allege  diminution,  or  that  pr^^Wg* 
the  record  was  not  duly  certified  or  transcribed  b.  This  was  an  eight  thereon. 
slay  rule,  given  by  the  clerk  of  the  errors  in  the  Exchequer  chamber  c ; 
and  if  the  writ  of  error  were  returnable  the  first  day  of  term,  the 
plaintiff  in  error  was  to  transcribe  the  same  term,  allege  diminution 
ike  term  following,  assign  errors  the  next  term,  and  argue  them  the 
fimrih  term :  but  if  the  defendant  in  error,  instead  of  serving  the  rule 
Id  transcribe  at  the  return  of  the  writ,  neglected  it  for  a  term  or  two, 
ike  plaintiff  must  have  transcribed  in  that  term  in  which  the  rule  was 
aarved,  alleged  diminution  the  same  term,  assigned  errors  the  term  fol- 
lowing, and  argued  them  the  third  term  d.  A  copy  of  the  rule  to  allege 
being  made,  and  served  on  the  attorney  for  the  plaintiff  in 
r,  it  was  incumbent  on  him  to  pay  eight  pence  per  folio  for  the  pro- 
ceedings to  the  clerk  of  the  errors,  and  £*.  4d.  for  the  rule,  (which  was 
called  alleging  diminution  c,)  within  the  eight  days  allowed  by  the  rule ; 
and  if  he  neglected  to  do  so,  the  clerk  of  the  errors,  on  being  applied 
to,  with  an  affidavit  of  the  service  of  a  copy  of  the  rule,  would  have 
signed  a  nonpros f,  and  taxed  the  defendant  in  error  his  costs ;  but 
■nlees  an  affidavit  was  made,  he  usually  sent  to  the  attorney  for  the 
plaintiff  in  error,  and  if  the  money  were  not  paid  by  the  next  morn- 
io&  he  would  then  have  signed  the  non  pros  of  course,  and  taxed  the 
coats'. 

When  the  plaintiff  in  error  had  alleged  diminution,  the  next  step  to  Rule  to  assign 
be  taken  by  the  defendant  in  error,  was  to  give  a  rule  for  the  plaintiff  h^w^rae* ly"* 
to  assign  errors;  which,  on  a  writ  of  error  coram  nobis  or  vobis,  is  ^Yen* 
the  first  proceeding,  and  may  be  given  immediately  after  the  allow-  ^Jte^rotoT 
and  notice  of  the  writ  of  error  h.    It  was  also  the  first  proceed-  &*• 


sag  after  the  transcript  was  brought  in,  on  a  writ  of  error  by  the  plain- 
tiff to  reverse  his  own  judgment *,  or  when  there  was  no  adjudication 
to  the  defendant  of  damages  or  costs  k.    In  the  King's  Bench,  this  In  K.  B. 

•  Moaefev  ».  Cocks,  Carth.  40, 41 ;  and      XLIV.  §  114. 
•ttTiddl¥ac9Ed.  1165.  *  Imp.  K.  B.   10  Ed.  724;  and  sec 

»  Tidd  Prac.  9  Ed.  1165.  Tidd  Prac.  9  Ed.  1167,  8* 

•  Append,  to  Tidd  Prac  9  Ed.  Chap.  »  2  Cramp.  8  Ed.  377.  Imp.  K.  B. 
XXIV.  J  45.                                                 10  Ed.  757.  L.  P.  E.  78. 

«  JL.  P.  E.  92.  *  Johnson  c.  Jebb,  3  Bur.  1772. 

•  Imp.  K.  B.  10  Ed.  724.  *  Ante,  606. 
t  Append,  to  Tidd  Prac.  9  Ed.  Chip. 

R   R 


OF   ERROR.  611 

assign  the  error  by  guardian  *.     The  plaintiff  may  assign  several  What  errors 
errors  in  law,  bnt  only  one  error  in  fact b ;  and  he  cannot  assign  er-  be^u^00' 
nor  in  fact  and  in  law  together,  for  these  are  distinct  things,  and 
require  different  trials0:  It  is  also  settled,  that  nothing  can  be  as- 
signed for  error  which  contradicts  the  record  d,  or  was  for  the  ad- 
vantage of  the  party  assigning  it*,  or  that  is  aided  by  appearance, 
or  not  being  taken  advantage  of  in  due  time f.     Where  exceptions 
aM  not  properly  taken  in  a  bill  of  exceptions,  as  where  they  appear 
Wfon  the  record  after  the  finding  of  the  jury,  the  court  of  error  can- 
give  judgment  thereon  *.    And  a  court  of  error  will  not  enquire 
the  propriety  of  rules  made  by  the  court  below,  for  amending 
declaration,  striking  out  pleas,  or  granting  a  new  trial** 
*>-  The  assignment  of  errors  need  not  be  signed  by  counsel1 :  In  the  Alignment  of 
Knag's  Bench,  it  was  formerly  delivered  to  the  defendant's  aitor-  *£°*^ty0i 
Isajr r;  in  the  Exchequer  chamber,   it  was  filed  with  the  clerk  of  counsel. 

errors:  But,  by  a  general  rule  of  all  the  courts  k,  "  the  assignment  To  be  delivered, 


laf  errors,  and  subsequent  pleadings  thereon,  shall  be  delivered  to  the 
of  the  opposite  party,  and  not  fled  with  any  officer  of  the 

i:  'Formerly,  if  the  plaintiff  in  error  had  assigned  for  error  the  want  CMsnsrifor 
of  an  original  writ  or  bill,  or  that  it  was  bad  in  point  of  law,  he  ^y^1|^or 
have  regularly  taken  out  a  certiorari,  to  verify  his  errors ;  for 
a  rule,  that  judgment  could  not  be  reversed,  for  want  of  an 
writ  or  billy  nor  for  any  supposed  error  or  defect  therein, 
tffcatoot  a  certiorari  K  The  error  in  such  case,  unless  confessed,  was 
aBt;  considered  to  be  completely  assigned,  until  it  appeared,  by  the 
to  the  eertiorari9  that  it  was  well  founded"1:  And  it  was  said, 


*  '&tvcn  v.  Cheshire,  S  Dowl.  Rep.  70.  '  1.  83. 

:Vy.  N.  B.  20.  E.  *  Gully  v.  Bishop  of  Exeter,  10  Barn. 

•«  Bac  Abr.  217.  Burdett  v.  Wbeatly,  &C.584t602,S.  SMan.  &R.  457.  S.C.; 

|U  Baym.  883.  Jefty  v.  Wood,  1  Str.  and  see  Mefflsh «.  Richardson,  9  Moore 


Dtrie  p.  Franks*  H.  26  Geo.  A  8.  191.  9Blng.  19*.  &  a  accord. 

HL  K.  B. ;  and  see  Castledine  v.  Mundy,  *  Carlton  (or  Carleton)  «.  Mortagh,  1 

4  Bin.  &  Ad.  90.  iNer.  &  M.  635.  S.C.  Salk.  968.    3  Salk.  399.  9  Ld.  Baym. 

«  9  Bac  Abr.  919.    Helbut  *  Held,  1  1005.  6  Mod.  113. 906.  S.  C. 

Str.  964.  9  Ld.  Raym.  1414.S.  C.  Brad-  k  R.  Pr.  H.  4  W.  IV.rtg.  12.  6 Barn. 

•.Taylor,  1  WiU.  85.  S.  P.    Rex  v.  &  Ad.   Append,  xvi.  10  Bing.  454.  9 


CarHev9Barn.  A  Ad.  362.  971.  *  Cromp.  &  M.  4. 

*  f  Bac.  Abr.  990.  Thornby  v.  Fleet-  »  9  Edw.  IV.  39.  pL  5.  1  RoL  Abr. 
«Mt%  1  Str.  389;  but  see  2  Wms.  Saund.  764.  M.  Drew  v.  Rose,  2  Ld.  Raym. 
9  Ed.  46.  6.  (8.)  1398.      Graddefl    v.   Tyson,   •*.  1441. 

f  S  Bae.  Abr.  991.   Karl  of  Lonsdale  v.  Franklyn  v.  Reeves,  Cas.  temp.  Hardw. 

lililedale,  9  H.  BJac  967. 999.  118,19. 

•  Armstrong  v.  Lewis,  4  Moore  &  S.  m  Sterling  v.  Tanner,  Com.  Rep.  115. 

R  R  2 
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m  et  recordum  •:  but  to  this  they  can  only  plead  a  release 

*\ 

i  assignment  of  errors,  the  defendant  may  plead,  or  demur :   Pleading,  or 

a  error  are  common,  or  special :  The  common  plea,  or  joinder  assignment  of 

nore  frequently  called,  is  in  nullo  est  erratum  e,  or  that  there  errort* 

ror  in  the  record  or  proceedings ;  which  is  in  the  nature  of  a 

»r,  and  at  once  refers  the  matter  of  law  arising  thereon,  to  the 

it  of  the  court d.    The  common  plea,  or  joinder  in  error,  need 

igned  by  counsel  e. 

being  joined  in  error,  the  proceedings  were  formerly  entered  Issue,  and  entry 

d,  before  the  case  was  set  down  for  argument ;  and  on  a  writ  of  °n  l^    lng* 

rom  an  inferior  court,  or  from  the  Common  Pleas  to  the  By  whom  and 

Bench,  the  entries  were  usually  made  by  the  attorney  for  ^'fann-0" 

mdant  in  error f,  (though   they  might,  it  seems,  have  been  ferior  court,  or 

y  the  attorney  for  the  plaintiff  in  error,)  on  different  rolls, 

of  the  term  the  writ  of  error  was  returnable  *.    In  the  Ex-  In  Exchequer 

•  Chamber,  the  proceedings  were  entered  by  the  clerk  of  the  chamber' 

who  set  down  the  cause  at  the  instance  of  either  party,  with- 

otion  for  a  concilium  h.     But  now,  by  a  general  rule  of  all  the  Now  unneces- 

"  no  entry  on  record  of  the  proceedings  in  error  shall  be  *ary* 
ry,  before  setting  down  the  case  for  argument;  but  after 
(it  shall  have  been  given  in  the  court  of  error  in  the  Exche- 
lamber,  either  party  shall  be  at  liberty  to  enter  the  proceed- 
error  on  the  judgment  roll,  remaining  in  the  court  below,  on 
cate  of  a  clerk  of  the  errors  of  the  Exchequer  Chamber,  of 
jpnent  given,  for  which  a  fee  of  3*.  4cf.  and  no  more,  shall  be 
I." 

n  issue  in  law,  "  the  court  of  error,  after  errors  are  duly  Reviewing  pro- 
1,  and  issue  in  error  joined,  shall,  at  such  time  as  the  judges  lri¥i^iJJEiieiit 
>point,  either  in  term  or  vacation,  review  the  proceedings,  thereon. 
re  judgment,  as  they  shall  be  advised  thereon." k    In  the 


Prac.  9  Ed.  1173.  Append. 
Jhap.  XLIV.  $  80. ;  and  see  R. 
W.  IV.  reg.  13. 

v.  Woodcock,  1  Bur.  360.  Tidd 
id.  1121.  1173. 

rnd.  to  Tidd  Prac.  9  Ed.  Chap. 
81,2.94.  98. 
Prac.  9  Ed.  1173. 
it  (or  Archbold)  v.  Smith,5Dowl. 
.    1  Meeson  &  W.  740.  S.  C. 
Har.  &  W.  64.  Tidd  Prac.  9 


*  Tidd  Prac.  9  Ed.  717.  2  SeL  Pr. 
512.  2  Cromp.  Pr.  366. 

1  For  the  manner  in  which  these  entries 
were  formerly  made  in  the  King's  Bench, 
see  Tidd  Prac.  9  Ed.  1176,  and  in  the 
Exchequer  chamber,  id.  1 176. 

h  TiddPhic.  9  Ed.  1176. 

1  R.  Pr.  H.  4W.IV.wg.  16.  5Barn. 
&  Ad.  Append,  xvi,  xvii.  10  Bing.  455. 
2  Cromp.  &  M.  5,  6. 

k  Slat.  11  Geo.  IV.  &  1  W.  IV.  c,  70. 
§  8.  Anie,  600. 
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meat  of  the  court  below,  and  of  the  eaaignment  of  errore,  and  of  the 
pleadings  thereon,  to  the  judges  of  the  King's  Bench,  on  writs  of 
error  ftotn  the  Common  Pleas,  or  Exchequer,  and  to  the  judges  of 
Ike  Common  Pleas,  on  writs  of  error  from  the  King's  Bench ;  and 
me  defendant  in  error  shall  deliver  copies  thereof  to  the  other  judges 
Of  the  court  of  Exchequer  Chamber,  before  whom  the  case  is  to  be 
and  in  default  by  either  party,  the  other  party  may  deliver 
books  as  ought  to  have  been  delivered  by  the  party  making  de» 
;  and  the  party  making  default  shall  not  be  beard,  until  he  shall 
paid  for  such  copies,  or  deposited  with  the  clerk  of  the  errors, 
sjr  die  dark  of  the  rules  in  the  King's  Bench,  as  the  case  may  be,  a 
sufficient  sum  to  pay  for  such  copies." 

The  judgment  in  error,  unless  the  court  are  equally  divided  in  Judgment  of 
is  to  affirm,  or  to  recall  or  reverse  the  former  judgment ;  jJJ^Tjk* 
die  plaintiff  be  barred  of  his  writ  of  error,  or  that  there  be  a 
t  facias  de  novo.    The  common  judgment  for  the  defendant  in 
rv  whether  the  errors  assigned  be  in  met  or  in  law,  is  that  the 
judgment  be  affirmed*.    So,  on  a  demurrer  to  an  assignment 
in  fact  and  in  law,  for  duplicity,  the  judgment  is  quod  of* 
b.    For  error  in  fact,  the  judgment  is  recalled,  revocatur*; 
for  error  in  law,  it  is  reversed*.    And  a  court  of  error  will  give 
of  reversal,  if  there  be  error  in  law  apparent  on  the  face  of 
record,  though  error  in  fact  only  be  assigned  *.    On  a  plea  of 
of  errors f,  or  the  statute  of  limitations  *,  found  for  the  de* 
it,  the  judgment  is,  that  the  plaintiff  be  barred  of  his  writ  of 


•  When  the  judgment  is  affirmed,  or  writ  of  error  nonprossed,  the  Cotti  and  da- 
iftnfcndant  in  error  is  entitled  to  costs  and  damages,  by  S  Hen.  VII.  c.  ""P*  in  erTor- 
Mb  and  19  Hen.  VII.  c.  20  K   Upon  these  statutes,  it  has  been  holden 
costs  and  damages  are  recoverable  in  error,  for  the  delay  of 
i,  although  none  were  recoverable  in  the  original  action  k : 

ton,  1  Str.  627.     Dent  v.  Lingood,  id. 
683 ;  but  see  Art.  Ent  839.    Tbornby  v. 
Fleetwood,  1  Str.  318. 382.  temb.  contra. 
1  Street  v.  Hopkhison,  2  Str.  1066. 
Cat.  temp.  Hardw.  346,  S.  C. 

*  Tidd  Prac.  9  Ed.  1178  ;  and  for  the 
catet  in  which  a  venire  ficitu  ii  grantabte 
de  novo,  tee  id.  922,  3. 

*  Tidd  Prac.  9  Ed.  1180. 

*  Id.  1181,  and  the  authorities  there 
referred  to. 


*  Append,  to  Tidd  Prac.  9  Ed.  Chap. 
XUV.  $  119.  128.  131.  133. 

»  Tdv.  68.    Burden  v.  Wheatly,  2  Ld. 
ftaym.  883.    Jeffiy  v.  Wood,  1  Str.  439. 

*  S  Bac.  Abr.  230 ;  and  see  Tidd  Prac. 
•Rd.  1 178.  Append,  thereto,  Chap.  XLIV. 

*  Append,  to  Tidd  Prac.  9  Ed.  Chap. 
XlAV.  $  120,  21.  id.  (a.)  124.  129. 136. 

*  Cftstledine  v.  Mundy,  4  Barn.  &  Ad. 
•ff.  I  Nev.  &  M.  636.  S.  C. 

1  1  Show.  60.     Cunningham  v.  Houk- 
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low  * ;  unless  it  were  distinctly  proved  or  admitted,  that  the  writ  of  coverable  below, 
error  was  brought  for  delay  b:  and  therefore,  though  they  once  al-  error  was*0 
lowed  interest  in  an  action  of  tprte9  and  on  an  attorney's  bill*,  yet  ^?ugbtfor 
decisions  were  afterwards  disapproved  of;  and  interest  was 


tdfoaed  in  the  latter  action  ° :  and  it  was  said  to  be  contrary  to  the 
practice  of  the  court,  to  give  interest  in  an  action  for  mere  unliqui- 
dated damages  f.  But  now,  by  the  late  act  for  the  further  amendment  Interest  now 
«f  the  law  «,  &c.  "  if  any  person  shall  sue  out  any  writ  of  error,  upon  wrjts  0f  °°  or 
m  any  judgment  whatsoever,  given  in  any  court,  in  any  action  per-  for  the  time 
m  tonal,  and  the  court  of  error  shall  give  judgment  for  the  defendant  been  delayed. 
*r  thereon,  then  interest  shall  be  allowed  by  the  court  of  error,  for 
m  auch  time  as  execution  has  been  delayed  by  such  writ  of  error,  for 
v  the  delaying  thereof."     This  enactment,  however,  applies  only 
where  the  writ  has  been  sued  out,  since  the  passing  of  the  act h. 

By  the  statute  Id  Car.  II.  stat.  2.  c.  2.  §  10.  "if  the  judg-  Doable  costs,  on 
m  ment  be  affirmed  after  verdict,  the  plaintiff  shall  pay  to  the  defend-'  SZ^Tfpf 
*•  ant  in  error  his  double  costs,  for  delay  of  execution : "  which  plaintiff;  after 
Statute  is  confined  to  cases  where  the  judgment  so  affirmed  is  for 
tke  plaintiff  below;  and  does  not  apply  where  the  defendant  below 
obtains  judgment  upon  a  special  verdict1:  nor  where  the  party 
about  to  sue  out  a  writ  of  error  had,  in  order  to  avoid  execution, 
faid  the  damages  and  costs  to  the  opposite  attorney,  with  a  notice 
to  retain  them  in  his  bands,  and  the  attorney  had  deposited  the  sum 
in  a  bank,  where  it  produced  interest k:  But  where,  after  demurrer 
to  a  replication  informedon,  the  demandant  obtained  judgment,  and 
upon  the  trial  of  several  issues  in  fact,  a  verdict  being  found  in  his 
favour,  had  judgment  to  recover  his  seisin  against  the  tenant,  and 
apon  a  writ  of  error  brought,  the  common  errors  being  assigned, 
the  judgment  was  affirmed,  the  court  held  that  the  demandant  was 
entitled  to  double  costs,  under  the  above  statute  K    And,  by  the  8  & 


verdict. 


•  Becber  v.  Jones,  2  Campb.  428.  n. 
and  see  Porter  v.  Palsgrave,  id.  472. 
Boyce  v.  Warburton,  id.  480.  Marshall  v. 
Yoofe,  18  East,  98.  Slack  v.  Lowell,  3 
Taunt.  167.  Haxumelo.  Abel,  and  Middle- 
loo  v.  Gill,  4  Taunt  298.  De  Tastet  v. 
JUcker,  9  Price,  440,  41.  Guroey  v. 
Cordon,  2  Tyr.  Rep.  616.  619. 

k  Saxelby  v.  Moore,  3  Taunt.  51. 

•  Earl  of  Lonsdale  r.  Littledale,  2  H. 
fckfc.  267.  287. 

«  Shepherd  v.  Mackreth,  id.  284.  287. 

•  Walker  v.  Bayley,  2  Bos.  &  P.  219. 


f  Bristow  a.  Waddington,  2  New  Rep. 
C  P.  860 ;  and  see  Kingston  v.  M'Intosh, 
1  Campb.  6 1 8.  Becber  tx.  Jones,  2  Campb. 
428.  n. 

1  8  &  4  W.  IV.  c.  42.  $  80;  and  tee 

3  Rep.  C.  L.  Com.  86.  80. 

b  Burn  v.  Carvalho,  1  Ad.  &  E.  896. 

4  Nev.  &  M.  898.  S.  C. 

1  Baring  v.  Christie,  5  East,  545. 

k  Wright  v.  Fairfield,  2  Barn.  &  Ad. 
959. 

1  Cockerell  v.  Choluieky,  10  Barn.  & 
C.  564.  576.  6  Man.  &  R.  509.  &  C. 
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m  error  taxed  on  bills  of  exceptions  • :  And,  fcr  settling  this  point,  a 
nab  hat  been  since  made  in  the  court  of  Exchequer  chamber  b,  that 
*  fceaw  forth,  the  costs  of  proceedings  upon  writs  of  error,  from  the 
osavt  of  Exchequer  to  the  Exchequer  chamber,  be  taxed  and  allowed 
ay  *he  master  of  the  court  of  Exchequer." 

Jfor  regulating  the  taxation  of  costs,  on  appeals  and  writs  of  error,  On  appeals,  and 
ievthe  House  of  Lords,  it  is  ordered,  that  "  in  all  cases  in  which  that  JX°Iw'0f 
shall  make  any  order  for  payment  of  costs,  by  any  party  or  Lords. 
in  any  appeal  or  writ  of  error,  without  specifying  the  amount, 
dark  of  the  parliaments,  or  clerk  assistant,  shall,  upon  the  appli- 
of  either  party,  proceed  for  the  taxation  of  such  costs,  in  such 
as  is  directed  by  an  act  passed  in  the  seventh  and  eighth  years 
reign  of  his  late  Majesty  king  George  the  Fourth,  intituled  "an 
to  establish  a  taxation  of  costs  on  private  bills  in  the  House  of 
"Lords,"0  and  shall  give  a  certificate  thereof,  expressing  the  amount 
of  such  costs :  And  it  is  further  ordered,  that  the  same  fees  shall  be 
isammded  from  and  paid  by  the  party  applying  for  such  taxation,  for 
er in  respect  thereof,  as  are  now  or  shall  be  fixed  by  any  resolution  of 
House  concerning  fees,  made  or  passed  in  pursuance  of  the  said 
and  in  relation  thereto :  And  the  said  clerk  of  the  parliaments,  or 
assistant,  may,  if  he  thinks  fit,  either  add  or  deduct  the  whole 
era  part  of  such  fees,  at  the  foot  of  his  certificate ;  and  the  amount 
am  money  certified  by  him,  after  such  addition  or  deduction,  if  any, 
ritaril  be  the  sum  to  be  demanded  and  paid  under  or  by  virtue  of  such 
as  aforesaid,  for  payment  of  cost*"  d 
After  affirmance,  or  non  pros  for  not  assigning  errors,  the  defendant  Execution  after 
error  having  taxed  his  costs,  which  may  be  done  in  four  days  ex-  nonpros,  by 
after  affirmance  in  the  Exchequer  chamber  •,  may  take  out  Jen  facias,  sx. 
for  the  sum  recovered  in  the  original  action,  as  well  as  the 
and  costs  in  error,  or  for  these  alone,  by  fieri  facias  f  against 
the  goods  and  chattels  of  the  plaintiff  in  error ;  by  elegit,  against  his 
goods  and  a  moiety  of  his  lands,  or  by  capias  ad  satisfaciendum  8 t 
against  his  person :  And  formerly,  when  the  judgment  was  affirmed 

*  Attorney-General  v.  Key,  8  Cromp.  d  Onto  Dom.  Proc.  3d  Apr.  1855.  0 
k  J.  «.  10.  2Tyr.  Rep.  65.  75.  &  &per      Leg.  Oba.  470. 

U.  Tenlerden,  Cb.  J.  *  Imp.  K.  B.  10  Ed.  730.  8  SeL  Pr. 

»  R.  M.  8  W.  I V.  Dax  Ex.  Pr.  8  Ed.  2  Ed.  398. 

Vppend.   IxiL    3  Moore  &  S.  808.    8  '  Append,  to  TWd  Prae.  9  Ed.  Chap. 

^ramp.  &  J.  685.  8  Tyr.  Rep.  761.  1  XLIV.  $  138,  Ac 

Znmp.  &  M.  466.  8  Dowl.  Rep.  138.  *  Id.  §  146;  and aee Tidd Proc  0  Ed. 

•  Stat.  7  &  8  Geo.  IV.  c.  64.  §  1,  8.  1185. 
tidd  Sup.  1830,  p.  86. 
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in  the  Exchequer  ehamhcr  *,  or  House  o 
script  of  the  record  only  was  removed  I 
necessary  that  ihe  transcript  should  be  re- 
Bench,  before  ihe  execution  was  issued,  ■ 
turnablc'.  And  when  a  writ  of  error  d 
chamber,  by  abatement  or  discontinuance, 
in  the  King's  Beneh,  till  there  was  a  ren 
a  remittitur,  it  could  not  appear  to  that  coi 
was  atill  pending  in  the  Exchequer  chamt 
case,  it  whs  usual  tor  the  party  succeedii 
move  the  court,  on  an  affidavit  of  the  fa< 
titt<e,  and  Like  out  execution  ■  -  And  01 
King's  Bench  to  the  Exchequer  chamber 
the  proceedings  were  remitted  into  the  \ 
tered  at  the  toot  of  the  original  roll  in  t 
error  had  been  first  brought  iu  the  Excheq 
in  the  [  louse  of  Lords,  the  proceedings  ; 
after  a  remittitur,  on  the  same  roll b.  Bui 
IV.  &  1  W.  IV.  c.  70.  §  8.  "  the  procee. 
"  writ  of  error,  as  altered  or  affirmed,  $hi 
"  record  ;  and  such  further  proceedings  i 
'*  shall  be  awarded  by  the  court  in  which 
"  from  which  judgment  in  error,  no  writ 
"  except  the  same  be  made  returnable  in  tl 
The  writ  of  execution  being  founded  c 
1  have  issued  in  all  cases  out  of  the  court 
record  was ' ;  and  that,  as  well  where  th 
a  writ  of  error  coram  nobis,  or  from  the  C 
court,  returnable  in  the  King's  Bench"  ; 
the  Exchequer  chamber ',  or  House  of  I 

*  Puller  e.  Turnor,  Palm.  166,  7.  '  A 

*  Viartv.  Hiydun,  Co»p.  843.  XLIV 
'  Append,  to  Tidd  Prac.  9  Ed.  Chap.         *  Ic 

XLIV.  §  117.188.  IS*.  »  T 

«  Howard  o.  Pitt,  I  Sail.  861.     Pen.  I  /d 

n.'ir  (or  Ptnoyer)  t>.  Brace,  ill,  S19.  1  Ld.  JUyni. 

Riym.  944,  S.  C.  *  V 

"  Giggwr'jcaie,!  S.ilfc.S(i5.    I  Clamp.  see  Cr 

3  Ed.  S6£.     And  for  the  fan  or  a  rule  153. 

for  execution   nq    nonprossing  a  writ    of  '  Pc 

err™  in  the  Exchequer  uf  Pleas,  «ee  Tidd  ■  \ 

/W.'jEd.  neu.  Append,  thereto,  Chap,  ux  Ti 

XLIV.  gl IB. 
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merly  an  exception  to  this  rale,  when  a  writ  of  error  lay  from  the 
King's  Bench  in  Ireland  to  the  King's  Bench  in  England;  it  being 
balden,  that  a  capias  did  not  lie  here,  for  costs  given  upon  affirm- 
of  a  judgment  in  Ireland :  But  the  method  there  was  to  issue  a 
reciting  all  the  proceedings  here,  directed  to  the  chief  justice  of 
the  King's  Bench  in  Ireland,  requiring  him  to  issue  process  of  execu- 
;  and  by  this  mandatory  writ  the  cause  was  restored  to  that 
But  now,  in  consequence  of  the  above  statute,  as  a  transcript 
of  the  record  only  is  removed  to  the  court  of  error,  from  the  court  in 
which  the  judgment  is  given,  and  the  record,  not  being  removed,  re- 
in the  court  below,  the  execution  is  in  all  cases]  awarded  and 
oat  of  the  latter  court. 

pootr.Ltoch,  1  LdLRaym.  487.  1      Ed.  1186. 
«J.  S.  C;  and  tee  Tidd  Prac.  9 


A.  HE  action  of  ejectment  is,  in  point  of  form,  a  pi  tsowit  action  of  lm- 

pan ;  but,  in  effect,  it  is  a  mixed  action,  by  which  a  lessee  Sot  Jew. 

i  of   when  ousted  of  bis  possession,  may  recover  his  term,  and  damngu'.  Ai 

v-     ejectment  being  excepted  out  of  the  statute  3  &  4  W.  IV.  c.  S7.  |*. 

may  still  be  brought  for  the  recovery  of  the  possession  of  kadi)  Ac-: 

jy     And  as  it  is  not  affected  by  the  uniformity  of  proces*  act b,  it  tnsy  k 

commenced,  as  before  that  act,  either  by  original  writ,  in  the  &■('■ 

Bench  or  Common  Pleas,  or  by  bill  in  the  King's  Bench,  or  Eirfc*- 

quer  of  Pleas1. 

This  action,  being  founded  on  a  right  of  entry,  must  be  brought 
"     by  the  statute  21  Joe,  I.  c.  lfi.  §  1.  within  ttretiltf  years  after  tbf  rifh 
or  title  of  entry  accrued  ;  or,  in  case  of  an  adverse  possession,  it  t»*J 
be  barred  by  that  statute  :  And  as  it  is  an  action  relating  to  real  pro- 
perly, it  will  be  governed  by  the  statute  8  &  4  W.  IV,  c.  274;  kj 
which  it  is  enacted,  that  "after  the  31st  day  of  December  IMS,  n» 
"  person  shall  bring  an  action  to  recover  any  land,  but  within  t*f*tj 
"  years  next  after  the  time  at  which   the  right  to  bring  such  scum 
"  shall  have  first  accrued,  to  some  person  through  whom  lie  chiira; 
"  or,  if  such  right  shall  not  have  accrued  to  any  person  through  whoa 
"  he  claims,  then  within  twenty  years  next  after  the  time  at  aim:"  if" 
"  right  to  bring  such  action  shall  have  first  accrued  ro  the  pen* 
"  bringing  the  same." 
our       In  the  former  of  these  statutes  there  is  a  promo',  that  "if  any  prtw 
r_     "  orpersona  that  hath  or  shall  havesuch  right  or  title  of  entry.be, « 
t""  "  shall  be  at  the  time  of  the  said  right  or  title  first  descended,  sconti 


•nt,  when  and  tor  »hit  things  it  will  lie, 
d  for  what  not,  and  by  and  against  trhorn 
\i  brought,  and  the  proceeding!  therein, 
B  Tidn  Prac.  9  Ed.  1 199,  it. 
»  8  W.  IV.  c.  39. 


'  jtnU,  60. 

*  S  *■  And  for  toe  time  iW*«(« 
shall  be  deemed  to  hue  fint  nxmi,  * 
different  cites,  He  the  abort  «!«*■  i  1 

•  it 
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illen,  within  the  age  of  one  and  twenty  years,  feme  coverts,  mentis,  im- 
r  mentis,  imprisoned,  or  beyond  the  seas,  that  then  such  per-  £qrondthe°r 


rsons,  and  his  and  their  heir  and  heirs,  shall  or  may,  not- 
ng  the  said  twenty  years  be  expired,  make  his  entry,  as  he 

*  done  before  that  act,  so  as  such  person  and  persons,  or 
heir  and  heirs,  shall,  within  ten  years  next  after  his  and  their 
iscoverture,  coming  of  sound  mind,  enlargement  out  of 
coming  into  this  realm,  or  death,  take  benefit  of  and  sue 
e,  and  at  no  time  after  the  said  ten  years."  And  it  is  pro* 
statute  3  &  4  W.  IV.  c  27. •  that  "  if  at  the  time  at  which 
f  any  person  to  make  an  entry,  or  bring  an  action,  to  re- 
land  shall  have  first  accrued,  such  person  shall  have 

r  any  of  the  disabilities  thereinafter  mentioned,  that  is 
mcy,  coverture,  idiotcy,  lunacy,  unsoundness  of  mind,  or 
eyond  seas,  then  such  person,  or  the  person  claiming 
im,  may,  notwithstanding  the  period  of  twenty  years 
>re  limited  shall  have  expired,  make  an  entry,  or  bring 
to  recover  such  land,  at  any  time  within  ten  years  next 
ime  at  which  the  person  to  whom  such  right  shall  first 
led,  shall  have  ceased  to  be  under  any  such  disability,  or 
died,  which  shall  have  first  happened." 

sent  Chapter,  it  may  be  proper  to  notice  several  import-  Alterations  in. 
ns  which  have  been  recently  made  in  the  action  of  eject- 

*  the  following  heads :  1.  The  proceedings  by  landlord 
nt,  when  the  tenancy  expires,  or  right  of  entry  accrues, 
Hilary  or  Trinity  terms :  z.  The  title  and  commence- 
declaration :  3.  The  service  thereof:  4»  The  certificate  of 
bo  tried  the  cause,  for  an  immediate  writ  of  possession : 
e  of  suing  it  out :  and  lastly,  the  recognisance  of  bail  in 

be  act  for  the  more  effectual  administration  of  justice  in  Proceedings  in, 

by  landlord 

d  Wales*,  reciting  that  whereas  landlords,  to  whom  a  against  tenant, 

•y  into  or  upon  any  lands  or  hereditaments  may  accrue,  2" 'oTusticeact 

ounediately  after  Hilary  and  Trinity  terms  respectively,  when  tenancy 

i  to  prosecute  ejectments  against  their  tenants,  so  as  to  ^J^^cwea, 

»  at  the  assizes  immediately  ensuing,  whereby  much  de-  in  or  *fter 

.  Hilary  or 

isioned  in  the  recovery  of  the  possession  of  lands  and  Trinity  terms. 
wrongfully  withheld  by  tenants  against  their  landlords  ; 
sd,  that   "  in  all  actions  of  ejectment  thereafter  to  be 
in  any  of  his  Majesty's  courts  at  Westminster,  by  any 

*  11  Geo.  IV.  &  J  W.  IV.  c.  70.  \  80. 


agalnit  caiua! 


Application  by 
defendant,  for 


landlord  against  his  tenant,  or  against  any  person  c 

or  under  such  tenant,  for  the  recovery  of  any  lands  or  her 

ments,  where  the  tenancy  shall  expire,  tit   the   right   of  cntr 

or  upon  such  lands  or  hereditaments  shall  accrue  to  such  U& 

in  or  after  Hilary  or  Trinity  terms  respectively,   it   shall   be  1 

for  the  lessor  of  the  plaintiff  in  any  such  action,  nt  any  time  I 

ten  days  after  such  tenancy  ithaJl  expire,  or  right  of  entry  I 

as  aforesaid,  to  serve  a  declaration  in  ejectment,  untitled  of  th 

'  next  after  the  day  of  the  demise  in  such  declaration  \  whetht 

'  same  shall  be  in  term  or  in  vacation,  with  a  notice  b  ihcrcuwt 

;  scribed,  requiring  the  tenant  or  tenants  in  possession  to  appri 

plead  thereto  within  (en  days,  in  the  court  in  which  such  I 

'  may  be  brought ;  and  proceedings  shall  be  had  on  such  decbt 

1  and  rules  to  plead  entered  and  given,  in  such  and  the  same  rai 

■  as  nearly  as  may  be,  as  if  such  declaration  had  been  duly  » 

before  the  preceding  term:   Provided  always,  that  no  jinhj 

shall  be  signed  against  the  casual  ejector,  until  default  of  »y 

''  ance  and  plea  w ithin  such  (en  days ;  and  that  at  least  tit 

days'  notice  of  trial  shall  he  given  to  the  defendant,  brfai 

commission  day  of  the  assizes  at  which  such  ejectment  is  intr 

to  be  tried  :  Provided  also,  that  any  defendant  in  such  action 

nt  any  time  before  the  trial  thereof,  apply  to  a  judge  of  citlii 

;  his  Majesty's  superior  courts  at   Westminster,   by  summons,  it 

"  usual  manner,  for  time  to  plead,  or  for  staying  or  setting  aside 

"  proceedings,    or  for  postponing  the  trial  until  the   next  asti 

"  and  that  it  shall  be  lawful  for  the  judge,  in  his  discretion,  to  t 

"  such  order  in  the  said  cause,  as  to  him  shall  seem  expedient." 

that,  "  in  making  up  the  record  of  the  proceedings  on  any  such 

"  claration  in  ejectment,  it  shall  be  lawful  to  entitle  such  declan 

"  specially,  of  the  day  next  after  the  day  of  the  demise  therein,  i 

"  ther  such  day  shall  be  in  term  or  vacation  ;  and  no  judgment  th 

"  upon  shall  be  avoided  or  reversed,  by  reason  only  of  such  tpt 

"title."' 

This  statute  applies  only  to  issuable  terms  d  ;  and  under  it,  »l>< 
landlord's  right  of  entry  accrued  on  the  day  after  the  essoin  d* 


"  Append,  to  Tidd  Sup.  1833,  p.  3*8. 
and  it*  Append,  la  Tidd  Sup.  1830,  p. 
Sift. 

"Id.  218;  mdfortbeforaiofsnDtfi- 
dnvitot  icrvico  of  declaration  and  notice, 
on  thii  itaiule,  ice  Append,  to  Tidd  Sup. 

teas,  p.  si». 


'  Sttt.  11  Geo.  iv.  &  i  w.rv.e. 

$37.  And  for  the  mode  of  mbngifl 
record  on  thii  rtatutc,  ice  Ajftii 
Tidd  Sup.  1 833,  p.  389,  30.  and  .Iff 
to  Tidd  Sup.  1MS0,  p.  *I6. 

«  Do*  •.  Roe,  S  Crooip.  &  J.  I« 
Dowl.  Itep.  30*.  S.  C. 
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Trimly  term,  it  was  holden  that  he  was  not  entitled  to  serve  a  decla- 
ration in  ejectment  as  of  that  term  ».  So,  where  the  tenancy  under 
an  agreement  expired  the  day  before  the  first  day  of  Trinity  term,  it 
was  holden  not  to  be  a  case  within  the  statute  b.  And  the  statute 
does  not  it  seems  apply  to  cases  where  the  ejectment  is  brought  in 
Middlesex,  for  the  recovery  of  premises  situate  in  that  county  ;  but 
only  where  the  cause  is  to  be  tried  at  the  assizes  c.  The  waiver  of  a 
tenant  in  possession,  however,  will  enable  a  landlord  to  proceed  in 
ejectment,  according  to  the  provisions  of  the  above  statute,  in  cases 
.to  which  it  does  not  in  strictness  apply  d.  And  it  is  no  ground  for 
setting  aside  a  verdict  for  the  plaintiff,  that  he  did  not  give  six  clear 
days'  notice  of  trial,  as  required  by  the  statute  ;  the  defendant  having 
appeared,  and  made  his  defence  e :  nor  is  it  a  defence  at  nisi  prius, 
that  the  declaration  was  irregularly  served ;  as  where  it  was  served 
the  term,  in  a  case  not  within  the  statute  r. 

The  declaration  in  ejectment  should  regularly  be  entitled  of  the  Title  and 
•       %•%'*•     31*         j  •/»  i    •-   i       i  i«         i         menceroeni  ot 

m  which  it  is  delivered ;  or  if,  as  is  usual,  it  be  delivered  in  declaration. 


vacation,  of  the  preceding  term ;  and  though  the  demise  be  laid 
after  the  first  day  of  that  term,  yet  the  defendant,  being  a  nominal 
person  merely,  cannot  take  advantage  of  the  objection ;  and  if  the 
tenant  appear,  and  apply  to  be  admitted  defendant  instead  of  the 
casual  ejector,  he  is  then  bound,  by  the  consent  rule,  to  accept  a  de- 
claration, entitled  of  a  subsequent  term,  which  obviates  the  objections. 
So,  if  the  declaration  be  not  entitled  of  any  term,  the  omission  is  im- 
■laterial b  :  and  no  advantage  can  be  taken  of  its  being  entitled  by 
mistake  of  a  wrong  term,  provided  the  tenant  has  sufficient  notice 
gjhren  him  to  appear  *.     When  the  ejectment  is  brought  by  a  landlord 


*  Doe ».  Roe,  1  Dowl.  Rep.  79.  8  Leg. 
0»s.367.  S.C. 

*  Doe  d.  Summerrille  o.  Roe,  4  Moore 
ft  a  747. 

*  Doed.  Norris  v.  Roe,  1  DowL  Rep. 
547.  5  Leg.  Obi.  4S1.  S.  C./*r  Parte,  J. 

«  Doe  p.  Roe,  7  Leg.  Oba.  140.  per 
LittUdale,  J. 

*  Doe  d.  Antrobus  v.  Jepson,  3  Barn. 
fcAd.408. 

*  Poe  d.  Rankin  v.  Brindley,  1  Nev.  & 
M.  1.  4  Barn.  &  Ad.  84.  8.  C. 

*  Run.    Eject.  2   Ed.  289,   40.   Ad. 
JQecL  3  Ed.  807,  8. 

»  Goodtitle  d.  Price  v.  Badtitle,  H.  58 


Geo.  III.  K.  B.  Ad.  Eject.  S  Ed.  807. 

1  Goodtitle  d.  Ranger  v.  Roe,  8  Chit  R. 
178.  Doe  o.  Graves,  id.  ib.  Anon.  ia\ 
178,  S.  Anon.  1  DowL  Rep.  4.  1  Leg. 
Oba.  46.  S.  C.  per  IMtledale,  J.  Doe  v. 
Roe,  8  DowL  Rep.  186.  6  Leg.  Obs. 
886.  S.  Cper  Taunton,  J.  Doe  d.  Fry 
o.  Roe,  3  Moore  &  S.  870.  Doed.  Ash- 
man v.  Roe,  1  Bing.  N.  R.  258.  1  Scott, 
166.  S.  C.  Doe  <L  Smithers  ».  Roe,  4 
DowL  Rep.  874. 11  Leg.  Obi.  486.S.C. 
and  see  Ad.  Eject.  8  Ed.  807,  8.     Tidd 

Prac.  9  Ed.    1804;    but    see    Rot  d. 

Stephenson  v.  Doe,  Barnes,  186.     Doed. 

Gowland  v.  Roe,  5  Dowl.  Rep.  273. 
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on  tbe  administration  of  justice  act*,  where  the  tenancy  expires,  « 
right  of  entry  accrues,  in  or  after  Hilary  or  Trinity  terms,  the  declwv 
tion  should  lie  entitled  of  the  day  next  after  the  day  of  the  demise 
therein.  And  though  the  rule  of  Mick.  S  W.  IV.  reg.  15.  by  whir* 
every  declaration  is  to  be  entitled  in  the  proper  court,  end  of  the  dai 
of  the  month  and  year  on  which  it  is  hied  or  delivered,  doe*  not,  it 
have  seen  b,  apply  to  actions  of  ejectment,  yet  it  lias  been  holder  tbx 
a  declaration  in  ejectment  need  not  be  entitled  of  any  term,  or  of  i 
particular  day  as  of  some  term  ;  but  it  is  sufficient  if  it  be  entitled, 
according  to  the  above  rule,  of  a  particular  day  of  the  month  and  y«, 

as  "on  the day  of 18 "c  It  was  formerly  usual  for  tk 

declaration  in  ejectment  by  original,  to  repeat  the  whole  of  the  origami 
writ :  But  now,  by  a  general  rule  of  all  the  courts  *,  "  the  rules  ben- 
tofore  made  in  the  courts  of  King's  Bench'  and  Common  Pleas'  re- 
spectively, for  avoiding  long  and  unnecessary  repetitions  of  the  angi- 
nal writ  in  certain  actions  therein  mentioned,  shall  be  extended  and 
applied,  in  the  courts  of  King's  Bench,  Common  Pleas,  and  Excheqntt 
of  Pleas,  to  all  perianal  and  mixed  actions  ;  and,  in  none  of  such  ac- 
tions, shall  the  original  writ  be  repeated  in  the  declaration,  but  onh/ 
the  nature  of  the  action  stated  in  manner  following,  viz.  '  A.  B.*m 
attached  to  answer  C.  D.  in  a  plea  of  tretpasi,  or  in  a  plea  oftntjmi 
and  ejectment,' %  or  as  the  case  may  he  ;  and  Any  further 
shall  not  be  allowed  in  costs." 


f  The  declaration  in  ejectment  musi 
before  the  essoin  day  of  the  term,  it 
appear;  otherwise  the  plaintiff  could 
next  termh;  And  where  the 
essoin  day,  but  the  cxphivut 
not  take  place  till  after,  the  court  held  that  the  lessor  of  the  plaintiff 
was  not  entitled  to  judgment '.  But  now,  by  a  general  rule  of  all  tbe 
courts  h,  "  declarations  in  ejectment  may  he  served  before  the  Jtrst  dlj 


formerly  have  been  delivered 
whioti  the  notice  was  given  to 
lot  have  had  judgment  till  the 

of  the  declaration  was  before  the 

t  to  the  tenant  i 


•   M  Geo.  IV.  &  1  W.  IV.  c.  70.  J  36.  '  ft.  M.  1654,  §  16.  C.P. 

Ante,  6SS,  4.  *  For  tin-  form  of  a  derivation  ■  -•■■■ 


t.SOB. 


Bthe. 


'   Due  il.   l-'rv  t,  Roe,  3  Mooic  &   S.  Append,  to  Tidii  Sup.  1833,  p.  3)8. 

370.     Dog  ■),  Ashman  a.   Roe,    1    Bing.  b  Roe  d.  Bird  v.  Doe,  Buns,  171, 1 

N.  R.  SS3.  1  Scott,  166.  S.  C.  '  Doe  v.  Roe,  I  Do*!.  4  R.  5S1 

I  R.  H.  8  W.  lV.rcS.  4.    8  Barn.  A.  *  R.  T.  I  W.  IV.  *«.  VU.  t  Ban. * 

Ad.  391.    B  Bing.  306.     2  Crorap.  &  J.  Ad.  789.    7  Bing.  784.      iCnwnAJ. 


1  R.  M.  1 


k  §  13.  K.  B. 
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of  any  term ;  and  tliereupon  the  plaintiff  shall  be  entitled  to  judgment 
against  the  casual  ejector,  in  like  manner  as  upon  declarations  served 
before  the  ft***,  or  first  general  return  day." 

When  the  tenant  in  possession,  or  his  landlord,  does  not  appear,  Judgment  and 
and  enter  into  the  consent  rule  to  be  made  defendant  instead  of  the  tenant,' or  land- 
casual  ejector,  and  to  confess  lease,  entry,  and  ouster,  &c.  judgment  lord» does  not 

appear* 

may  be  signed  against  the  casual  ejector  by  default,  on  the  expiration 
of  the  rule  for  judgment,  and  a  writ  of  possession  immediately  sued 
4Mit  and  executed,  in  termor  vacation  •.     And,  in  the  Common  Pleas,  On  nonsuit,  for 
When  the  plaintiff  was  nonsuited  at  the  assizes,  or  sittings  after  term,  ^TO^fn°g 
0H  account  of  the  tenant  or  landlord's  not  appearing  at  the  trial,  and  C  P. 
confessing  lease,  entry,  and  ouster,  he  was  formerly  allowed  to  sign 
judgment,  and  take  out  execution,  immediately  after  the  trial  *  :  But,  In  K.  B. 
in  the  King's  Bench,  he  was  not  allowed  to  sign  judgment  against  die 
€B*ual  ejector,  until  the  day  in  bank,  or  first  day  of  the  ensuing  term*. 
Aadt  in  all  die  courts,  where  a  verdict  was  given  for  the  plaintiff  in  On  yerdict  for 
ition,  he  was  obliged  to  wait  till  the  ensuing  term,  before  be  could  r*nM 


jrign  judgment,  or  take  out  execution.  To  remedy  this  inconvenience,  By  sut  1 1  Geo, 

IV  &  1  W  IV 

and  to  make  the  practice  uniform  in  all  the  courts,  it  is  enacted  by  the  Ca  '10m  §  88* 
a**tute  11  Geo.  IV.  &  1  W.  IV.  c.  70.  *   for  the  more  effectual  ad- 
auinistraiion  of  justice  in  England  and  Wales,  that  « in  all  cases  of  Judge's  cerofi- 

cate,  for  imme- 

0<  trials  of  ejectments  at  nisi  prius,  when  a  verdict  shall  be  given  for  diate  writ  of 
• the  plaintiff,  or  the  plaintiff  shall  be  nonsuited  for  want  of  the  de-  P°"«*ion* 

*  Jtasdant's  appearance  to  confess  lease,  entry,  or  ouster,  it  shall  be 

*  lawful  for  the  judge  before  whom  the  cause  shall  be  tried,  to  certify  • 
"  Ifcis  opinion,  on  the  back  of  the  record  f,  that  a  writ  of  possession 
"  oagjft  to  issue  immediately ;  and  upon  such  certificate,  a  writ  of 
"possession  *  may  be  issued  forthwith  ;  and  the  costs  may  be  taxed, 
"MB&  judgment  signed  and  executed  afterwards,  at  the  usual  time,  as 

*  fcf  no  such  writ  had  issued :  Provided  always,  that  such  writ,  in- 

*  ftead  <of  reciting  a  recovery  by  judgment,  in  the  form  now  in  use, 
u  shall  recite  shortly,  that  the  cause  came  on  for  trial  at  nisi  prius,  at 
"  such  a  time  and  place,  and  before  such  a  judge,  (naming  the 
"  time,  place,  and  judge,)  and  that  thereupon  the  said  judge  certi- 
**  Bed  his  opinion  that  a  writ  of  possession  ought  to  issue  imme- 
«•  diately."  f 

*  <Ddd  frac.  0  Ed.  1*2+.  cord,  see  id.  831. 

»  Id.  1240.  g  Append,   to  Tidd  Sup.  1830,  p.  216, 

c  &.  1240,  41.  17.     And  for  forms  of  writs  of  fieri Jacias, 

*  f  JB.  and  capias  ad  satisfaciendum,  for  damages 

*  Append,  to  Tidd  Sup.  1833,  p.  330.  and  costs,  after  yerdict  for  the  plaintiff  in 

*  For  tfce  entry  of  the  certificate  on  re-  qt&menl,  tee  id.  217,  18. 

s  s  % 
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be  necessary  that  any  writ  of  execution  shall  be  signed ;  but 
rit  shall  be  sealed,  till  the  judgment  paper,  postea,  or  inqui- 
i  been  seen  by  the  proper  officer." 

King's  Bench,  the  practice  formerly  was,  for  the  plaintiff  in  Recognizance 
lis  bail,  to  enter  into  a  recognizance,  in  double  the  improved  ?  what! °l^°r* 
sarly  value  of  the  premises,  and  single  amount  of  the  costs  *. 
mroon  Pleas,  the  clerk  of  the  errors  governed  himself,  in 
penalty  of  the  recognizance,  by  the  amount  of  the  rent  of 
ses,  and  took  the  recognizance  in  two  years'  rent  or  profits, 
e  costs  b :  and  where  the  plaintiff  in  error  entered  into  the 
ace,  it  was  not  necessary  for  him,  in  that  court,  to  give  the 
in  error  notice  thereof6 ;  nor  could  he  be  examined,  in  the 
nch,  as  to  his  sufficiency  d :  though,  when  bail  in  error  was 
tice  thereof  must  have  been  given,  and  they  might  have 
oined,  as  in  other  cases.  In  the  Exchequer,  the  bail  must 
lave  justified  in  double  the  improved  annual  rent,  or  value  of 
ses  recovered6 :  But  now,  by  a  general  rule  of  all  the  courts  f, 
nenty  the  recognizance  of  bail  in  error  shall  be  taken  in  dou- 
arly  value,  and  double  the  costs." 

.  Ld.  Byron  v.  Deardon,8  East,      427.  1  Moore,  1 18.  &  C. 

ee  Doe  v.  Roache,  Cas.  temp.  d  Keene  <L  Ld.  Byron  v.  Deardon,  8 

East,  290. 
Webb  v.  Goundry,  7  Taunt.  c  R.  E.  S3  Geo.  II.  m  Scac.  Man.  Ex. 

re,   119,  20.  S.  C;  and  see       Append.  SI 7. 

rick  v.  Pearson,  Barnes,  103.  f  R.H.2W.  IV. reg.  1.  $  27.  3  Barn. 

&  Ad.  377.  8  Bing.  291.  2  Cromp.  &  J. 
Webb  v.  Goundry,  7  Taunt.       175. 
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payee  may  roe  the  maker,  if  resident  in  England,  during  six  years 
from  the  time  it  becomes  due ;  although,  by  the  law  of  France,  all 
actions  upon  promissory  notes  are  wholly  barred  after  Jive  years  from 
die  date  of  the  protest  thereon*.  But  Ireland  is  still  considered  as  a 
place  beyond  the  seas,  within  the  statute  4  Ann  c.  16.  §  19,  notwith- 
standing the  act  of  Union,  and  the  3  &  4  W.  IV.  c.  42.  §  7  b. 

In  actions  for  wrongs,  particular  times  of  limitation  are  frequently  Limitation  of 
appointed  by  statute,  different  from  those  in  common  cases :  Thus,  wrongg. 
by  the  statute  7  &  8  Geo.  IV.  c.  53c,  it  is  enacted,  that  •*  if  any  Bystat.7&8 
••  action  or  suit  shall  be  brought,  raised,  or  commenced,  against  any     ^       °" 
•*  officer  of  excise,  or  any  person  employed  in  the  rerenue  of  ex- 
M  eiae,  or  any  person  acting  in  the  aid  and  assistance  of  such  officer, 
**  or  person  so  employed  as  aforesaid,  for  any  thing  done  in  pnr- 
*lNumee  of  that  act,  or  any  other  act  or  acts  of  parliament  relating 
*  to  the  revenue  of  excise,  such  action  or  suit  shall  be  commenced 
m  within  the  space  of  three  calendar  months  next  after  the  cause  of 
*•  action  shall  have  arisen."     The  action  must  also  be  brought  within  By  other  sta- 
tlio  same  period,  for  any  thing  done  in  pursuance  of  the  court  of  iu1m    , 
requests  acts  for  Westminster*,  the  Tower  Hamlets*,  or  London  f;  die  Act 
Ar  making  a  communication  from  Mary-le-bone  park,  &c.  to  Charing 
Cms* ;  the  Aet  relating  to  copper  tokens  h,  &c;  the  new  street  Act  * ;  the 
Jkct  for  regulating  the  watermen  and  lightermen  of  the  river  Thames*, 
;  the  Act  to  permit  the  sale  of  beer  and  cyder  by  retail,  in  England l; 
the  Poor  Law  Amendment  Act m :  And  the  action  must  be  brought 
within! Arm  lunar  months,  by  the  Act  to  amend  the  laws  relating  to  the  im- 
portation of  corn  » ;  within  six  calendar  months,  by  the  Act  to  prevent  the 
enter  and  improper  treatment  of  cattle0 ;  the  Act  relating  to  the  making 


Ad.  984,  0.  S.  C.  cited ;  and  see  Trimber 
9.  Vigaier,  4  Moore  &  S.  695. 

*  Hvber  v.  Sterner,  2  Bing.  N.R.  902. 
t  Scott,  304.  1  Hodges,  206.  S.C. 

*  Lane  v.  Bennett,  1  Meeson  &  W. 
70.  I  Tyr.  &  G.  441.  1  Gale,  368.  S.  C. 
mi  M  Bttteraby  v.  Kirk,  2  Bing.  N.  R. 
504.  S  Seott,  11.  1  Hodges,  451.  S.  C. 

*  §  115.  This  and  the  following  sta- 
relathig  to  the  limitation  of  actions, 

.,  are  additional  to  those  in  Tidd  Prac. 
9  Ed.  19,  Ac. 

*  a  &  7  W.  IV.  c.  cxxxvii.  §  85.  and 
98  Geo,  II-  c.  27.  §  23. 

*  93  Geo.  II.  c.  30.  $  24. 
'5&6W.  IV.  c.  xciv.  §  63  ;  and  see 


39  &  40  Geo.  III.  c.  civ.  $  18. 

1  53  Geo  III.  c.  121.  $87. 

h  57  Geo.  III.  c.46.$17. 

1  57  Geo.  III.  c.  xxix.  $  136. 

k  7  &  8  Geo.  IV.  c.  lxxv.  $  98. 

1  11  Geo.  IV.  &  1  W.  IV.  c.  64.  § 
28. 

m  4&5W.  IV.  c.  76.  §  104. 

■  9  Geo.  IV.  c.  60.  §  48. 

°  3  Geo.  IV.  c.  71.  §  6.  It  should  be 
observed,  however,  that  this  statute  is  re. 
pealed  by  the  5  &  6  W.  IV.  e.  59.  by 
which  latter  statute,  §  19.  the  action  must 
be  commenced  within  one  calendar  month 
next  after  the  fact  committed :  And  for  a 
determination    thereon,    see    Hopkins  t. 
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taste  the  commencement  of  the  action,  was  sufficient  to  prevent  the 
operation  of  the  statutes  of  limitations  * :  but,  from  more  recent  cases  b, 
it  seems  that,  in  order  to  take  a  case  out  of  the  statutes,  it  is  neces- 
sary to  prove  an  actual  promise  by  the  defendant,  or  an  absolute 
and  unqualified  acknowledgment,  from  which  a  promise  may  be  in- 
ferred, to  pay  the  debt,  as  stated  in  the  declaration ;  and  if  the 
promise  was  conditional,  that  the  condition  was  performed  before  the 
fryiy^g  of  the  action. 

Before  the  making  of  the  statute  9  Geo.  IV.  c.  14.  (Ld.  TenterdeWs  By  Lord  Ten- 
Act,)  various  questions  had  arisen,  in  actions  founded  on  simple  con-  *******  Act* 
as  to  the  proof  and  effect  of  acknowledgments  and  promises  of- 
in  evidence,  for  the  purpose  of  taking  cases  out  of  the  opera- 
of  the  enactments  of  the  statute  21  Jac.  I.  c.  16.  }  3.c ;  and  it 
deemed  expedient  to  prevent  such  questions,  and  to  make  pro- 
for  giving  effect  to  the  said  enactments,  and  to  the  intention 
thereof  it  was  enacted  by  the  above  statute,  (9  Geo.  IV.  c.  14  d.)  that  In  actions  of 
u  jn  actions  of  debt,  or  upon  the  case,  grounded  upon  any  simple  con-  c^^g^^t 
**  tract,  no  acknowledgment  or  promise,  by  words  only,  shall  be  ledgment  than 
44  deemed  sufficient  evidence  of  a  new  or  continuing  contract,  whereby  d^  m,^  -A 
**  to  take  any  case  out  of  the  operation  of  the  said  enactments,  or  j*  m  writ>°g> or 
M  either  of  them,  or  to  deprive  any  party  of  the  benefit  thereof,  unless  menu 
u  such  acknowledgment  or  promise  shall  be  made  or  contained  by 
M  or  in  some  writing,  to  be  signed  by  the  party  chargeable  thereby ; 
•*  and  that  where  there  shall  be  two  or  more  joint  contractors,  or  Case  of  joint 
•*  executors  or  administrators  of  any  contractor,  no  such  joint  con-  contrictorI' 

*  tractor,  executor  or  administrator,  shall  lose  the  benefit  of  the  said 

*  enactments,  or  either  of  them,  so  as  to  be  chargeable  in  respect  or 
M  by  reason  only  of  any  written  acknowledgment  or  promise,  made 

*  and  signed  by  any  other  or  others  of  them :  Provided  always,  that  Effect  of  pay- 

u  nothing  therein  contained  shall  alter  or  take  away,  or  lessen  the  I^oHntorest! 

"  effect  of  any  payment  of  any  principal  or  interest,  made  by  any 

"person   whatsoever:    Provided  also,   that  in  actions  to  be  com-  PUinthX  though 

...  barred  as  to  one 

"  menced  against  two  or  more  such  joint  contractors,  or  executors  or  or  more  joint 

*  Tidd  Prac.  9  Ed.  22,  &c.  515.     Gould  v.  Shirley,  2  Moore  &  P. 

*  A'Court  v.  Cross,  S  Bing.  S29.  SSI.       58).     Haydon  (or  Eden)  v.  Williams,  4 
Tolioclc  v.  Dunn,  Ry.  &  M.  416.  per      Moore  &  P.  811.    7  Bing.  16S.  S.  C. 

Co.  J.    M'Culloch  v.  Dawes,  9      Lang  v.  Mackenzie,  4  Car.  &  P.  46S.  per 


DovL  &  R.  40.    Ay  ton  v.  Bowles,  12       TindaL,  Cb.  J.    Bealey  v.  Greenslade,  1 
905.  4  Bing.  105.  S.  C   Tanner       Price  N.  R.  144.   2  Cromp.  &  J.  61. 


m.  Smart,  6  Barn.  &  C.  603.  9  Dowl.  &  R.       2  Tyr.  Rep.  121.  S.  C. 
£49.  8.  C.  Brydges  v.  Plumptre,  9  Dowl.  c  Jntc,  4. 

4t  R.  746.  Tierce  p.  Brewtler,  12  Moores  4  $  1. 
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contractor!,  may    ,.  adminisfrators,  if  it  shall  appear  at  the 

proceed  agsinst 

otheri.  "  plaintiff,  though  barred  by  either  of 

"  that  act,  as  to  one  or  more  of  such  joi 
"  or  administrators,  shall  nevertheless  b< 
"  any  other  or  others  of  the  defendants, 
"  ledgtnent  or  promise,  or  otherwise,  j 
"  costs  allowed  for  the  plaintiff,  as  to  si 
"  against  -whom  he  shall  recover,  and  for 
"  fendants  against  die  plaintiff."* 
PJcra  in  abate.  And  ,t  ja  thereby  further  enacted,  thn 
joinder.  "  fendants,  in   any  action  on  any  aimr 

"  matter  in  abatement,  to  the  effect  that 
"  ought  to  be  jointly  sued,  and  issue  be 
"  shall  appear  at  the  trial  that  the  action 
"  said  recited  acts,  or  that  act,  or  of  eil 
"  against  the  other  person  or  persons  nai 
"  them,  the  issue  joined  on  such  plea  shs 
'  pleading  the  same."11  This  statute  wr 
take  effect  on  the  first  day  of  January 
that  the  Jirst  section  of  the  statute  ha 
and  applied  to  parol  acknowledgments 
came  into  effect,  although  such  acknoi 
the  action  brought  thereon,  before  the  c( 
Since  the  making  of  tins  statute,  it  wat 
the  defendant,  by  letter,  had  admitted  a 
stating  the  amount,  that  this  would  take 
of  limitations,  so  as  to  entitle  the  plaintif 


•  On 

thii    statute  it 

has  been  holden. 

thai   an 

acknowledgment  signed 

by   the 

agent  of  the  debtor,  will 

not  revi. 

1  a  debt 

barred  by 

the  statute   i 

>r  MW 

ODI:    It 

muM   be 

tinned    by  Ih 

1   debtor 

hinuolf. 

Hyde  v. 

Johnson,  E  Bi! 

■g.  N.  H. 

776.    S 

Scott,  i8 
»*« 

•5" 

).   x>  Hodges, 

14  S.  C. 

'  Hilli 

ird  e.  Lemrd, 

1   Moody  *  M. 

SB7.  jwr 

Ld.   Tenterilc, 

1,  Ch.  J. 

Ansel! 

B.  Ansell.  3  Car.  &  P.  6HS.  1  Moody  & 
M.  S!I9.  S.  C.  per  Ld.  Tcnterden,  Cb.  J. 
Towler  R  Chatterlon,  3  Moore  &  P.  619. 
6  Bing.  2oS.  Wilt.  Slat.  Urn.  1*6.  S.C- 
and  kc  imam  t>-   Cattell,  b  Bing,  20b. 
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who  is  an  infant  within  the  age  of  twenty-one  yean,  a$  the  next  friend 
wf  the  said  A.  B.  as  the  case  maybe,]  complains  of  C.  ZX  who  has  been 
summoned  to  answer  the  said  A.  B.  [or  arrested,  or  detained  in  custody,] 
toy  virtue  [or  served  with  a  copy,  as  the  case  may  be,]  of  a  writ  issued 

on  — —  the  — —  day  of ,  in  the  year  of  our  Lord  18——,  [date 

of  first  writ,']  out  of  the  court  of  our  Lord  the  King  before  the  King 
Ilium  If  at  Westminster,  [or  out  of  the  court  of  our  Lord  the  King 
htfore  his  justices  at  Westminster,  or  out  of  the  court  of  our  Lord  the 
King  before  the  barons  of  his  Exchequer  at  Westminster,  as  the  case  may 
I*,]  Jot  that 

[Copy  the  declaration,  from  these  words  to  the  end,  and  the  plea  and 
Hwsequent  pleadings  to  the  joinder  of  issue.'] 

-  Thereupon  the  sheriff  is  commanded,  that  he  cause  to  come  here  on 
the  -■■  day  of—,  twelve,  &c.  by  whom,  &c.  and  who  neither,  &c 
to  recognize,  &c.  because  as  well,  &c. 

[After  the  joinder  of  issue,  proceed  as  follows :]  ($  *0 

And  forasmuch  as  the  sum  sought  to  be  recovered  in  this  suit,  and  w|,en  directed 
indorsed  on  the  said  writ  of  summons,  does  not  exceed  twenty  pounds,  *f  ^J™£?* 

hereupon,  on  the day  of ,  in  the  year ,  [teste  of  writ  of  AnU  ^  ^ 

trial,]  pursuant  to  the  statute  in  tha^t  case  made  and  provided,  the  sheriff  *6& 
[or  the  judge  of——,  being  a  court  of  record  for  the  recovery  of  debt 
m  the  said  county,  as  the  case  may  be,]  is  commanded,  that  he  summon 
twelve,  &c.  who  neither,  &c.  who  shall  be  sworn  truly  to  try  the  issue 
above  joined  between  the  parties  aforesaid,  and  that  he  proceed  to  try 
such  issue  accordingly ;  and  when  the  same  shall  have  been  tried,  that 
lie  make  known  to  the  court  here,  what  shall  have  been  done  by  virtue 
of  the  writ  of  our  Lord  the  King  to  him  in  that  behalf  directed,  with 
the  finding  of  the  jury  thereon  indorsed,  on  the day  of ,  &c. 

WiUiam  the  Fourth,  &c.     To  the  sheriff  of  our  county  of ,         (§  *•) 

[or  to  the  judge  of ,  being  a  court  of  record  for  the  recovery  of  && 

debt  in  our  county  of ,  as  the  case  may  be.]  Ante,  467. 

Whereas  A.  B.  in  our  court  before  us  at  Westminster,  [or  in  our 
court  before  our  justices  at  Westminster,  or  in  our  court  before  the  ba- 
rons of  our  Exchequer  at  Westminster,  as  the  case  may  be,"}  on  the 

day  of last,  [date  of  first  writ  of  summons,]  impleaded  C.  D. 

in  an  action  on  promises,  [or  as  the  case  may  be.]  For  that  whereas 
on,  &c.  [here  recite  the  declaration,  as  in  a  writ  of  inquiry,]  and 

thereupon  he  brought  suit.  And  whereas  the  defendant,  on  the  

day  of last,  by his  attorney,  [or  as  the  case  may  be,]  came 

into  our  said  court,  and  said  [here  recite  the  pleas  and  pleadings,  to  the 
joinder  of  issue;"]  and  the  plaintiff  did  the  like.  And  whereas  the  sum 
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sought  to  be  recovered  in  the  said  action,  and  indorsed  on  die  ■■■■ 
summons  therein,  does  not  exceed  SOl.  and  it  is  lilting  thai  the 

above  joined  should  be  tried  before  you  the  said  sheriff  of  ,  [m 

judge,  as  the  case  may  be.']  We  therefore,  pursuant  to  the  statute  ta 
such  case  made  and  provided,  command  you,  that  you  do  sumnwi 
twelve  free  and  lawful  men  of  your  county,  duly  qualified  accordntj 
to  law,  who  are  in  no  wise  akin  to  the  plaintiff  or  to  the  defendant 
who  shall  he  sworn  truly  to  try  the  said  issue  joined  between  tht 
parties  aforesaid,  and  that  you  proceed  to  try  such  issue  accordingh : 
and  when  the  same  shall  have  been  tried  in  manner  aforesiid,  »r 
command  you,  that  you  make  known  to  us  at  Westminster,  [or  to  m 
justices  at  Westminster,  or  to  the  barons  of  our  said  Exchequer,  <u  lb 
case  may  be,]  what  shall  have  been  done  by  virtue  of  this  wrii,  Kill 

the  finding  of  the  jury  hereon  indorsed,  on  the  day  of  — 

next.     Witness at  Westminster,  the  day  of  ,  in  ihf 

-  year  of  our  reign. 


Afterwards,  on  the day  of ,  in  the  year  ,  [day  «} 

3n,  of  trial,]  before  me,  sheriff  of  the  county  of ,  [or  judge  of  tktmn 

of  ,]  came  as  well  the  within  named  plaintiff,  as  the  iritlm 

named  defendant,  by  their  respective  attornies  within  named,  [or  si 
the  case  may  be,]  and  the  jurors  of  the  jury  by  me  duly  summon^ 
as  within  commanded,  also  came,  and  being  duly  sworn  to  try  the 
said  issue  within  mentioned,  on  their  oath  said,  that  &c.  [as  in  lis 
verdict.] 

[After  the  words  "  duly  sworn  to  try  the  issue  within  mentioned," 
proceed  as  follows :] 

And  were  ready  to  give  their  verdict  in  that  behalf;  but  the  Mil 
A.  IS.  being  solemnly  called,  came  not,  nor  did  he  further  prosecute 
his  said  suit  against  the  said   C.  D. 

[Copy  the  issue,  am!  then  proceed  tnlWfiiM  :] 

Afterwards,  on  the day  of ,  in  the  year ,[iiayaftip- 

'"S  judgment,]  came  the  parties  aforesaid,  by  their  respective  ittoi- 
s  aforesaid,  [or  as  the  case  may  be  ;]  and  the  said  sheriff  [or  higt, 


e  may  be,]  before  whom  the  said 
hath  sent  hither  the  said  last  mentioned  writ,  with  an   ii 
thereon ;  which  said  indorsement  is  in  these  words,  to  wit 

[Copy  the  indorsement.] 
Therefore  it  is  considered,  &c.  [in  the  same  form  e*  before. 


be  tried, 

idorst-FiiLiii 


-APPENDIX.  633 

» 

{Theplacita  are  to  be  omitted,  copy  ike  issue  to  tie  end  of  the  award         (§  &) 
if  the  venire,  and  proceed  as  follows :]  prius  record,  in 

Afterwards,  on  the day  of ,  in  the  year ,  [teste  of  5"*M~  P*  or 

distringas,  or  habeas  corpora,']  the  jury  between  the  parties  aforesaid,  AnU  476^ 

b  respited  here,  until  the day  of ,  {return  day  of  distringas, 

mr  habeas  corpora,']  unless shall  first  come  on  the day  of 

,  [Jhrst  day  of  sittings,  or  commission  day  of  assizes,]  at ,  ac- 
cording to  the  form  of  the  statute  in  such  case  made  and  provided, 
tor  default  of  the  jurors,  because  none  of  them  did  appear  ;  therefore 
let  the  sheriff  have  the  bodies  of  the  said  jurors  accordingly. 

[The  postea  is  to  be  in  the  usual  form.] 

In  the  King's  Bench,  ($  10). 

Common  Pleas,  or  A.  B.  v.  C.  D.  J^ totaR. 

Exchequer.  JV.R4W.IV. 

r        .     .  reg.  20.  and 

_  .  ,    A     -      I  plaintiff      /  .      ,  .  ,     request  to  admit 

Take  notice,  that  the  <  *  Mn  this  cause  proposes  to  ad-  execution  of 

(defendant  3  written  or  print- 

dnce  in  evidence  the  several  documents  hereunder  specified,  and  that  «*  documents*. 

.  .      .  .   .       .     S  defendant  >  . .  *** 48X' 

the  same  may  be  inspected  by  the  J  J  his  attorney  or 

{ plaintiff    y 

agent,  at  — -,  on ,  between  the  hours  of ,  and  that  the 

(defendant  ) 

<       .  >  will  be  required  to  admit  that  such  of  the  said  docu- 

ments as  are  specified  to  be  originals,  were  respectively  written, 
signed,  or  executed,  as  they  purport  respectively  to  have  been; 
that  such  as  are  specified  as  copies,  are  true  copies;  and  such  docu- 
ments as  are  stated  to  have  been  served,  sent,  or  delivered,  were  so 
served,  sent,  or  delivered  respectively,  saving  all  just  exceptions  to 
the  admissibility  of  all  such  documents  as  evidence  in  this  cause.  Da- 
ted, &c. 

G.  H.  attorney  for  flW»tMP    ] 

(.  defendant,  J 

»_.«,„  ~    (defendant  ) 

To  E.  F.  attorney  or  agent  for  <  > 

( plaintiff.    3 

[Here  describe  the  documents,  the  manner  of  doing  which  may  be  as 

follows :] 

•  This  notice  is  similar  to  that  in  8  Rep.  C.  L.  Com.  69, 70. 
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[Copy  the  issue,  to  the  end  of  the  award  of  the  venire,  and  proceed  as         (§  H-) 
^it         i  Tonn  of  judg- 

JOUam*  -'J  ment  for  ihe 

Afterwards,  the  jury  between  the  parties  is  respited  until  the Lmwfc.'  "*  "*" 

day  of ,  [return  of  distringas,  or  habeas  corpora,']  unless shall  j^  54^, 

come  on  the day  of ,  [day  of  sittings,  or  nisi  prius,~\  at 

>,  according  to  the  form  of  the  statute  in  that  case  made  and  pro- 
vided, for  default  of  the  jurors,  because  none  of  them  did  appear. 

Afterwards,  on  the day  of ,  [day  of signing  final judgment,"] 

come  the  parties  aforesaid,  by  their  respective  attornies  aforesaid,  [or 

m$  the  case  may  be;~\  and ,  before  whom  the  said  issue  was  tried, 

fcftth  sent  hither  his  record,  had  before  him  in  these  words : 

[Copy  postea.~\ 
Therefore  it  is  considered,  that  the  said  A.  B.  do  recover  against  the 
C.  D.  his  said  damages,  costs  and  charges,  by  the  jurors  afore- 

in  form  aforesaid  assessed ;  and  also  £ ,  for  his  costs  and 

by  the  court  here  adjudged  of  increase  to  the  said  A.  B. 
with  his  assent ;  which  said  damages,  costs  and  charges,  in  the  whole 
amount  to  £ • ;  and  the  said  C.  D.  in  mercy,  &c. 
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ADDENDA. 


Work  went  to  press,  some  acts  of  parliament  and  rules  of  court  have  been 
any  judicial  decisions  published,  upon  practical  subjects,  which  could  not  be 
he  body  of  it ;  and  they  arc  therefore  here  introduced,  with  directions  for 
I  them.  These  acts,  rules  and  decisions,  are  for  the  most  part  referred  to  in 
rider  their  proper  titles. 

CHAP.  I. 

er  '  engagement9,  add — A  written  memorandum,  acknowledging  a  debt,  may  be 
n  evidence  under  the  9  Geo.  IV.  c.  14.  without  a  stamp,  although  it  contain 
of  agreement,  where,  the  original  debt  being  proved  aliunde,  the  memorandum 
uced  merely  to  shew  the  continuance  of  the  debt ;  but  it  seems,  that  if  there 
en  no  other  evidence  of  the  debt  itself,  the  memorandum  would  have  required 
o.  Morris  v.  Dixon,  6  Nev.  &  M.  4S8.  4  Ad.  &  E.  845.  8  Har.  &  W.  57.  S.  C. 
titer '  payment,*  add — So  where  a  part  payment  is  made  by  a  party  who  owes 
to  another,  and  there  is  no  proof  of  any  but  one  demand  existing  between 
ties,  such  part  payment,  and  the  words  accompanying  it,  may  be  referred  to 
e  debt ;  and  though  the  words  used  do  not  expressly  mention  any  debt,  it 
e  sufficient  to  take  the  case  out  of  the  statute  of  limitations.  Evans  v.  Davis, 
&  W.  15.  4  Ad.  &  E.  840.  S.  C. 

CHAP.  II. 

ter  *  clerks',  add — And,  by  the  statute  7  W.  IV.  &  1  Vict.  c.  56.  §  4.,  it  is  pro- 

that  "  any  attorney  or  solicitor,  practising  in  any  court  of  law  or  equity,  shall 

abject  to  the  jurisdiction  of  such  court,  as  fully  and  completely,  to  all  intents 

purposes  whatever,  as  if  he  had  been  duly  admitted  an  attorney  or  solicitor  of 

court." 

after '  Practice9,  add  the  following  paragraphs.) — By  the  statute  7  W.  IV.  &  1 
:.  30.  J  1.  reciting  (amongst  other  things,)  that  in  her  Majesty's  superior  courts  of 
on  law  at  Westminster,  there  were  many  officers  whose  duties  had  wholly  or  in 
;ased,  or  were  executed  by  deputy,  and  whose  offices  had  become, by  changes  in  the 
seless,  and  inapplicable  to  the  present  practice  and  proceedings  in  those  courts, 
i  the  fees  in  such  offices  continued  payable  by  the  suitors  as  theretofore;  and  that 
ntinuance  of  sinecure  and  useless  offices  tended  to  impair  the  effective  adminis- 
i  of  justice,  and  to  cast  upon  the  public,  and  the  suitors  in  those  courts,  unneces- 
urdens  and  costs;  and  that  it  was  expedient  to  abolish  the  said  offices,  and  to 
provision  for  a  more  uniform  and  effective  establishment  of  offices  in  each  of 
perior  courts  of  common  law ;  it  is  enacted,  that  rt  from  and  after  the  Jirst  day 
anuary  1838,  the  offices  mentioned  in  the  schedule  to  that  act  annexed,  marked 

t  t  2 
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« 


Baron  of  the  court  for  the  time  being,  to  which  such  masters  respectively  belong,  shall 
determine  to  be  necessary  and  proper;  and  all  such  clerks  and  messengers  shall  and 
u  may  be  appointed  by  the  majority  of  the  masters  of  the  said  courts  respectively,  with 
**  the  sanction  and  approval  of  the  Lord  Chief  Justice,  or  Lord  Chief  Baron  of  the 
**  court  to  which  such  masters  shall  belong*:  Provided  always,  that  so  many  of  the 
**  persons  who  now  hold  any  office  abolished  by  that  act,  or  are  now  employed 
"  therein,  as  may  be  needful,  shall  be  appointed  as  such  clerks  and  messengers,  if 
**  they  shall  be  found  willing  and  competent  to  execute  the  duties  required  of  them, 
"  in  preference  to  any  persons  who  shall  not  have  held  such  abolished  offices,  or  been 
"  so  employed,  prior  to  the  passing  of  that  act." 

».  1.  24.  (after  *  direct',  add  the  following  paragraph.) 

By  a  subsequent  statute,  (7  W.  IV.  &  1  Vict.  c.  30.  §  2.)  reciting  that  the  duties  of 
the  clerk  of  the  errors  in  the  court  of  Exchequer  Chamber,  were  so  much  diminished, 
as  to  render  it  inexpedient  any  longer  to  continue  a  separate  office  for  the  performance 
thereof;  it  is  enacted,  that  "  from  and  after  the  first  day  of  January  one  thousand 
•'  eight  hundred  and  thirty-eight,  the  said  office  of  clerk  of  the  errors  in  the  court  of 
"  Exchequer  Chamber,  shall  be,  and  the  same  is  thereby  abolished;  and  all  acts, 
"  duties,  and  services,  then  and  theretofore  done,  performed,  and  rendered  by  the 
"  said  officer,  shall  continue  to  be  done,  performed,  and  rendered  by  the  masters  of 
"  the  respective  courts  from  which  error  is  brought,  or  any  one  or  more  of  them ; 
"  and  such  acts,  duties,  and  services,  when  so  done,  performed,  and  rendered  by  the 
"  said  masters,  or  their  successors,  or  any  one  or  more  of  them,  6hall  be  good  and 
"  valid  in  law,  to  all  intents  and  purposes ;  and  all  lawful  powers  and  authorities, 
«*  then  and  theretofore  vested  in  or  exercised  by  the  said  clerk  of  errors,  in  the 
*•  court  of  Exchequer  Chamber,  by  virtue  or  in  right  of  his  office,  shall  be  exercised 
**  by  the  said  masters,  or  any  one  or  more  of  them." 

\  1.  8.  after  •  closed',  add— But,  by  a  general  rule  of  all  the  courts,  (R.  T.  7  W.  IV.,  14 
Leg.  Obs.  104.)  it  is  ordered,  that  "all  the  offices,  except  the  Rule  office,  and 
**  Secondaries'  office  in  the  Common  Pleas,  be  open  in  term-time,  from  eleven  in  the 
"  forenoon  till  five  in  the  afternoon,  and  not  in  the  evening;  and  that  the  Rule  office, 
««  and  Secondaries'  office,  be  open  in  term-time,  from  eleven  in  the  forenoon  till 
«'  tiiree  in  the  afternoon,  and  from  sis  till  eight  in  the  evening ;  and  that  all  the 
•*  offices  be  open  in  vacation^  from  eleven  in  the  forenoon  till  three  in  the  afternoon, 
**  except  between  the  10th  day  of  August  and  24th  day  of  October,  when  they  shall 
"  be  open  from  eleven  in  the  forenoon  till  two  in  the  afternoon  only." 

$.  1.  21.  after  *  situations',  add  the  following  paragraph. — By  a  subsequent  statute, (7  \V< 
IV.  &  1  Vict.  c.  30.  §  6.)  reciting  that  it  is  expedient  that  a  new  table  or  tables  of 
the  fees  proper  to  be  taken  in  the  superior  courts  of  common  law  at  Westminster, 
should  be  prepared,  with  reference  to  the  various  changes  and  alterations  which  have 
taken  place  in  the  process,  practice,  and  proceedings  of  those  courts,  and  to  the 
diminution  of  expense,  where  practicable  to  the  suitors ;  and  that  by  an  act  passed 

For  the  salaries  of  the  clerks,  and  messengers,  and  appointments  to   offices,  id.  §  24 ;   and  to 

out  of  what  funds  they  are  to  be  paid,  see  the  certain  officers  of  the  court  of  Common  Pleas,  id. 

§§  17,  18. ;  and  for  the  compensation  to  be  §  25. ;  and  to  persons  whose  offices  are  abolished, 

k  to  certain  persons  for  the  loss  of  the  sale  of,  id.  §  26.  ;  and  how  they  are  to  be  fixed,  id.  §  27. 
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or  receive  from  any  person  or  persons  any  fee  or  fees,  gratuity  or  reward,  not 
allowed  as  aforesaid,  or  greater  in  amount  than  is  allowed  as  aforesaid,  such 
sheriff,  or  other  his  officer  or  minister,  upon  complaint  thereof  made  against  him 
**  to  any  of  the  said  courts,  and  on  proof  being  made  thereof  upon  oath,  either  by 
•*  the  examination  of  witnesses  viva  voce,  or  on  affidavits,  or  on  interrogatories,  to 
*•  the  satisfaction  of  the  court  to  which  the  said  complaint  shall  be  made,  that  such 
"  sheriff,  officer,  or  minister,  as  the  case  may  be,  hath  offended  therein  as  aforesaid, 
**  then  and  in  such  case  every  such  sheriff,  officer,  or  minister,  as  the  case  may  be, 
shall  be  adjudged  guilty  of  a  contempt  of  such  court,  and  punished  by  such  court 
accordingly;  and  that  if  any  person,  not  being  such  officer  or  minister  as  aforesaid, 
shall  assume  or  pretend  to  act  as  such,  and  shall  extort,  demand,  take,  accept,  or 
"  receive  any  fee  or  fees,  gratuity  or  reward,  under  colour  or  pretext  of  such  office, 
"  he  shall,  on  like  complaint  and  proof,  be  in  that  respect  dealt  with  by  the  court  in 
"  like  manner."  And,  by  §  4.  "  in  all  cases  of  summary  complaints  as  aforesaid, 
"  the  court  before  which  such  complaint  shall  be  preferred,  may,  at  its  discretion, 
u  award  the  costs  of,  or  occasioned  by  such  complaint,  to  be  paid  by  either  party  to 
"  the  other;  such  costs  to  be  taxed  by  the  master  of  such  court:  Provided  always, 
M  that  no  such  complaint  shall  be  entertained,  unless  made  before  the  last  day  of 
"  term  next  following  the  act  whereof  complaint  is  made." 
41.  1.  9.  after '  court',  add — And  by  the  statnte  7  W.  IV.  &  1  Vict.  c.  55.  §  5.  it  is  enacted, 
that  M  from  and  after  the  passing  of  that  act,  the  sheriffs  of  Lancashire  and  Durham, 
"  and  their  officers,  shall  have  and  be  entitled  to  the  like  fees,  and  no  more,  upon 
"  process  issuing  out  of  the  court  of  Common  Pleas  at  Lancaster,  and  out  of  the 
•*  court  of  Pleas  at  Durham  respectively,  as  from  time  to  time  shall  be  allowed,  under 
**  the  authority  of  that  act,  to  sheriffs,  upon  process  issuing  from  the  superior  courts 
•*  at  Westminster;  and  that  the  said  court  of  Common  Pleas  at  Lancaster,  and  court 
"  of  Pleas  at  Durham  respectively,  or  any  judge  thereof  respectively,  being  also  judge 
"  of  one  of  the  superior  courts  at  Westminster,  shall  have  the  same  powers  in  every 
"  particular,  with  respect  to  offences  against  that  act,  upon  process  issuing  out  of  the 
"  said  court  of  Common  of  Pleas  at  Lancaster,  and  court  of  Pleas  at  Durham  rcspec- 
**  tively,  as  are  thereinbefore  given  to  the  courts  at  Westminster  respectively,  in  re- 
"  spect  of  process  issuing  from  those  courts." 

CHAP.  III. 

48.  n.  c.  add  references  to  6  Nev.  &  M.  293.  4  Ad.  &  £.  767.  9  Bing.  N.  R.  800. ;  and 
for  the  second  appointment  of  examiners,  see  R.  E.  7  W.  IV.  1  Nev.  &  P.  575. 

5U.  1.  10.  (after  '  same',  add  the  following  note.)— If  an  articled  clerk  has  not  been  fur- 
nished in  due  time  with  questions,  pursuant  to  the  above  rule,  for  the  purpose  of 
examination,  in  consequence  of  the  London  agent's  negligence,  the  court  will  allow 
him  to  send  in  his  answers  after  the  usual  time,  on  the  terms  of  the  London  agent 
paying  the  expenses  of  the  application.    Ex  parte  Holland,  14  Leg.  Obs.  101,  2. 

—  1.  35.  after 'attorney',  add — A  candidate  who  has  passed  his  examination  for  the 
purpose  of  being  admitted  a  solicitor  of  the  court  of  Chancery,  may  be  admitted  in 
the  court  of  King's  Bench,  without  a  further  examination.  Ex  jtarte  Farncomb,  13 
Leg.  Obs.  269. 
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an  agent  to  the  defendant,  the  principal  not  being  to  be  found,  to  be  sufficient,  in 

order  to  obtain  a  writ  of  distringas,  with  a  view  of  compelling  an  appearance,'  Grind- 

ley  v.  Thorn,  5  Dowl.  Rep.  383.;  and  see  Close  v.  Parker,  1  Wiilmore  W.  &  D.  71. 

CHAP.  VII. 

5.  I.  15.  after  (  costs',  add — In  the  Exchequer,  where  the  defendant  was  beyond  seas 
at  the  time  of  awarding  the  exigent,  the  outlawry  was  reversed,  on  payment  of  costs, 
and  on  bail  being  put  in,  in  the  alternative,  in  the  original  suit,  as  in  the  Common 
Pleas.  Levi  v.  Claggett,  1  Meeson  &  W.  547.  5  Dowl.  Rep.  922.  S.  C. ;  and  see 
Tidd  Prae.  9  Ed.  142,  3. 

CHAP.  VIII. 

2.  I.  11.  after  *  indorsed',  add — But  where  the  defendant,  after  the  service  of  a  writ  of 
summons,  paid  the  debt  surreptitiously  to  the  plaintiff's  clerk,  without  costs,  and  the 
plaintiff's  attorney,  with  a  view  to  recover  his  costs,  proceeded  to  deliver  a  declara- 
tion, the  court  ordered  the  proceedings  to  be  stayed,  on  payment  of  the  costs  of  the 
writ  of  summons.     Wyllie  v.  Phillips,  S  Bing.  N.  R.  776. 

5.  1.  7.  after  *  late',  add— So,  where  there  was  a  mistake  in  the  teste  of  a  copy  of  a 
writ  of  summons,  which  was  served  on  the  27th  of  October,  an  application  for  setting 
it  aside  was  holden  to  be  too  late  on  the  4th  of  November.  Edwards  t>.  Collins,  5 
Dowl.  Rep.  227.  13  Leg.  Obs.  157.  S.  C;  and  see  2  Dowl.  Rep.  47.  (a.) 

CHAP.  X. 

7.  1.  22.  after  *  instalments',  add — The  fact  of  its  appearing  by  the  plaintiff's  particu- 
lar, that  a  debt  is  barred  by  the  statute  of  limitations,  is  not  a  ground  for  discharging 
the  defendant  out  of  custody,  on  mesne  process.  Merceron  v.  Mcrceron,  5  Dowl. 
Rep.  271. 

4.  1.  3.  after  (  sufficient',  add — But  where  an  affidavit  of  debt  stated  that  the  defend- 
ant was  indebted  to  the  plaintiff,  for  materials  found  and  provided,  goods  sold  and 
delivered,  and  work  and  labour  done  and  performed  by  the  plaintiff,  to  and  for  the 
use  of  the  defendant,  the  court  held  that  the  latter  allegation  had  reference  to  the 
whole  of  the  items,  and  that  the  affidavit  was  not  defective.  Lucas  v.  Goodwin,  S 
Hodges,  32. 

L  14.  after  '  sufficient',  add — An  affidavit  of  debt,  stating  the  defendant  to  be  in- 

•  debted  to  the  plaintiff,  in  the  sum  of  800/.,  "  the  balance  of  an  account  stated,"  is 
sufficient,  without  adding  the  words  "  and  settled."  Tyler  v.  Campbell,  3  Bing. 
N.  R.  675.  14  Leg.  Obs.  13.  S.  C. 

6.  last  line,  after  *  custody',  add — And,  notwithstanding  the  new  form  of  writ  given  by 
the  statute  2  W.  IV.  c.  39.  by  which  four  months  are  allowed  to  put  it  into  execu- 
tion, it  has  been  holden  that  the  sheriff  is  bound  to  use  all  due  diligence,  and  to 
execute  the  writ,  if  he  has  an  opportunity,  within  a  reasonable  time ;  and  that  if  he  do 
not,  he  is  liable  to  an  action  for  any  damages  arising  from  his  neglect :  And  an  aver- 
ment of  the  return  of  the  writ  is  not  necessary  in  the  declaration,  in  order  to  sus- 
tain the  action.  Brown  v.  Jarvis,  1  Meeson  &  W.  704.  5  Dowl.  Rep.  281.  13  Leg. 
Obs.  45,  6.  S.  C. 


CHAP.  XII. 

nil.  I.  (J.  after  '  bail  bond',  add — But  where  notice  of  justification  of  bui!  haling  h™ 
given,  the  plumlir)' delivered  a  declaration  dc  bene  esse,  to  which  the  defendant  de- 
murred ;  and  the  pi  stint  iff,  after  an  ineffectual  attempt  to  have  the  demurrer  at 
aside  as  frivolous,  obtained  an  order  for  time  lo  join  in  demurrer;  the  court  held 
that  niter  this,  i!ic  luiil  could  not  be  opposed,  nor  could  they  justify.  Bo! [on  c.  Join- 
hun,  3  Mceson  St  W.  la. 

—  last  line,  odd — But  when  hall,  of  whom  notice  has  been  given,  are  rejected,  otlwi 
cannot  be  put  in,  without  kuvc  of  the  court,  or  a  judge.  Jones  w.  VcMris,  s  Bag. 
N.  It  677. 

150.  I.  18.  after  '  Monday',  add— And  one  day's  notice  of  justification  of  the  Mine  W 
is  Hill  sufficient,  in  the  King's  Bcneh,  whether  the  justification  take  place  in  mm 
oral  chambers.  Wilson  r.  Hawkins,  S  Dowl.  Rep.  436.  1  Wiltinore  W.&  D.4S.S.C 

—  I.  3*.  after  '  practice',  add— The  rule  of  Tr'm,  1  W.  IV.  reg.  1.  doe*  not  spjJj  to 
added  bail.  Key  v.  Mac  Kyntirc,  S  Dowl.  Rep.  453.  S  Mceson  Si  W.  347.  1  MarpJi; 
&  II.  m.  iaLeg.Obs.39B.  S.  C. 

l.M.  L  IJ.  after  '  so',  add — The  affidavit,  however,  mutt  state  that  the  defendant »• 
prisoner,  where  he  applies  t'J  justify  under  it  tu»i  days'  notice.  Poole'i  bail.  /  Vf- 
sonct  W.  318.  5 Dowl.  Rep.  449.  1  Murphy  &  H.  48.  13  Leg.  Ob«.  44S.S.C;  tat 
tee  Pierre' •  bail,  5  Dowl.  Rep.  558.  icmb.  cmtra. 

IM.  I.  8,  after  '  only',  add— On  this  rule,  (R.  Trin.  Vac  17  Jane,  1833.)  it  has  beta 
hoi  Jen,  that  the  render  of  the  principal,  and  notice  thereof  by  the  bail,  docs  not 
operate  as  a  May  of  proceedings,  unless  the  costs  of  the  writ,  and  service  thereof. 
are  paid.     Horn  r.  Whitcombe,  S  Dowl.  Rep.  S2S. 

lb-.'.  I.  15.  after  '  such',  add — Where  a  cause  has  been  removed  from  the  palate  coon, 
the  defendant's  bail  cannot  render  him  to  the  county  gaol,  pursuant  to  the  ndiniuis- 
■ration  of  justice  act,  {II  Geo.  IV.  &  1  W.  IV.  c.  70.  §§  SI,  2.)  the  palace  court 
not  being  a  superior  court  of  record,  within  the  meaning  of  that  act :  And  the  plain- 
tin"  docs  not  waive  the  objection,  by  declaring  against  the  defendant  as  in  custody  of 
the  marshal  of  the  King's  Bench.  Scaith  ■>,  Brown,  5  Dowl,  Rep.  41S.  13  Leg.  Ota. 
411,  18.  S.C. 

CHAP.  XIII. 

169.  1.  14.  after  '  filed',  add— By  the  practice  of  the  King's  Bench,  upon  all  writs  filed  in 
vacation,  an  crfrn  charge  of  Si.  \od.  was  formerly  paid  for  keys  of  the  treasury,  sad 
the  like  charge  of  5*.  lorf.  was  also  paid  upon  all  searches  made  in  vacation,  forma 
so  filed,  and  upon  all  copies  of  such  writs,  or  returns  thereto :  Hut,  by  a  late  rule  of 
that  court,  (R.  T.  7  W.  IV.  K.  B.  14  Leg.  Ob*,  lis,  19.)  it  is  ordered,  that  "  hk* 
extra  charge  of  St.  I0d.  shall  be  discontinued,  upon  all  writs  filed  by  sheriff's,  is 
vacation,  and  all  searches  for  such  writs,  and  all  copies  thereof,  or  of  returns  there- 
to ;  and  that  thereafter,  in  vacation,  such  writs  may  be  filed  by  sheriffs,  and  searche 
made  for  the  same,  and  copies  of  such  writs  or  returns  thereto  made  and  obtained, 
without  payment  of  the  said  extra  charge  of  St.  10rf." 

1T8.  1.  85.  nftcr  '  court',  add — There  is  also  a  rule  in  the  Exchequer  of  Pleas,  (R.  H.  ' 
W.  IV.  5  Dowl.  Rep.  446.)  similar  to  a  former  one  in  the  King's  Bench,  (R.  M.  8 
(iro.   HI.)  which  has  been  adopted  by  (be  court  of  Common  Picas,  (Res  r.  ShaaB 
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of  London,  1  Moore  &  P.  177. 4  Bing.  427.  S.  C.)  that  "  no  rule  shall  be  drawn  up 
for  setting  aside  an  attachment  regularly  obtained  against  a  sheriff,  for  not  bring- 
ing in  the  body,  or  for  staying  proceedings  regularly  commenced  on  the  assignment 
of  any  bail  bond,  unless  the  application  for  such  rule  shall,  if  made  on  the  part  of 
the  original  defendant,  be  grounded  on  an  affidavit  of  merits;  or  if  made  on  the 
part  of  the  sheriff,  or  bail,  or  any  officer  of  the  sheriff,  be  grounded  on  an  affidavit, 
shewing  that  such  application  is  really  and  truly  made  on  the  part  of  the  sheriff  or 
bail,  or  officer  of  the  sheriff,  as  the  case  may  be,  at  his  or  their  own  expense,  and 
for  his  or  their  indemnity  only,  and  without  collusion  with  the  original  defendants." 

9.  1.  30.  after  '  security',  add— And  whenever  it  appears,  on  the  discussion  of  a  mo- 
tion to  set  aside  a  regular  bail  bond  or  attachment,  that  the  plaintiff  has  been  pre- 
vented from  trying  his  cause  by  the  irregularity  of  the  defendant's  proceedings,  he 
is  entitled  to  have  the  bail  bond  or  attachment  stand  as  a  security,  although  it  ap- 
pear that  the  rule  to  set  it  aside  might  have  been  disposed  of  in  time  to  allow  the 
plaintiff  to  enter  and  try  his  cause  at  the  regular  time.  Casley  v.  Binns,  2  Meeson 
&  W.  285.   1  Murphy  &  H.  42.  a  C. 

3.  1.  17.  after  '  security',  add — And  a  plaintiff  is  not  considered  as  having  lost  a  trial 
in  a  town  cause,  if  he  could  have  proceeded  to  trial  at  any  time  in  the  term  next 
after  the  return  of  the  writ :  And  therefore,  where  a  plaintiff  might  have  proceeded 
to  trial  at  the  third  sittings,  though  he  could  not  at  the  first,  he  is  not  entitled  to 
have  the  attachment  stand  as  a  security.  Rex  v.  Sheriff  of  Shropshire,  in  Chappell 
•?.  Bowdler,  5  Dowl.  Rep.  256. ;  and  see  Clarke  v.  Vestris,  14  Leg.  Obs.  27,  8. 

CHAP.  XIV. 

I.  1.  4.  after  '  63',  add — But  a  party  who  enters  up  judgment  under  the  9  Geo.  IV.  c.  22. 
for  the  amount  of  costs  incurred  before  a  committee  of  the  House  of  Commons,  and 
specified  in  the  Speaker's  certificate,  is  entitled  only  to  the  amount  specified  in  such 
certificate,  and  not  to  the  costs  of  the  rule  for  entering  up  judgment  thereon.  Ran- 
son  v,  Dundas,  3  Bing.  N.  R.  556. 

It  appears  to  have  been  formerly  the  practice  of  all  the  courts,  to  refer  an  agent's 
bill  to  be  taxed,  on  the  application  of  his  employer,  and  upon  his  bringing  into  court 
the  sum  claimed  by  the  plaintiff.  Tidd  Prac.  9  Ed.  332.  But  it  has  lately  been  de- 
termined in  the  Common  Pleas,  that  the  court  possesses  no  jurisdiction  to  compel 
the  taxation  of  an  agency  bill,  either  at  common  law,  or  under  the  statute  2  Geo. 
II.  c.  23.  §  23.  or  )2  Geo.  II.  c.  13.  §  6.  even  where  a  suit  is  pending  against  the 
defendant,  for  recovery  of  the  amount.  Weymouth  v.  Knipe,  3  Bing.  N.  R.  387. ; 
and  see  Jones  v.  Roberts,  14  Leg.  Obs.  42.  in  Chan. 

»2.  1.  21.  after  '  costs',  add — And  the  town  agent  of  an  attorney  has  a  lien  upon  money 
received  in  the  particular  cause,  and  upon  the  papers  in  the  particular  cause,  for  the 
amount  due  to  him  by  the  attorney,  for  the  agency  bill  in  that  particular  cause  only; 
which  lien  he  has  against  all  the  world :  and  if  he  has  had  no  payment  made  to 
him  specifically  on  account  of  the  cause,  he  is  entitled  to  this  lien,  until  his  agency 
bill  in  the  particular  cause  be  satisfied.    Dicas  v.  Stockley,  7  Car.  &  P.  587. 

—  last  line,  after  ( lien  *,  add — And  interlocutory  costs  due  to  one  party,  may  be  set  off 
against  final  costs  due  to  the  opposite  party,  without  regard  to  the  attorney's  lien. 
Holliday  t».  Lawe»,  5  Bing.  N.  R.  774. 
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IBS.  n.  h.  add-— but  tee  Grainger  b.  Moore,  5  Dowl.  Rep.  456.  1  Murphy  ft  H.  So,  &  C. 
in  which  it  was  holder),  by  the  court  oi'Evchequcr,  that  where  a  person  ii  in  o. 
of  the  sheriff,  on  a  criminal  charge,  it  is  not  necessary  to  obtain  an  order  or  the 
court.  Tor  the  sheriff  to  detain  him  in  a  civil  suit. 

191.  I.  51.  after  '  prisons',  add — And,  in  the  Exchequer,  the  warden  cannot  he >p      I 

to  judge  when  a  prisoner  is  supersedence,  in  order  to  discharge  him  under  the  rule 
"i'  It'/.  -  W.  IV.reg.  ].  ■;.  B8. ;  but  the  defendant  must  apply  to  the  court,  or  a 
Robinson  e.  Creswell,  a  Meeson  ft  W.  410.  14  Leg.  Obs.  30.  S.  C. 

193.  n.  e.  add — but  see  Doe  v.  Roc,  1  Dowl.  Rep.  69.  2  Leg.  Obs.  93.  S.  C.  per  Ptln*. 
J.  Doerf.  Thre!fail(orThreilford)p.  Ward,  3  Meeson&W.  65.  SDowLRep-Ma 
B.  C.  Doe  d.  Daffy  («■  Williams)  i\  Sinclair,  3  Bing.  N.  R.  778.  contra. 

194.  I.  10,  after  '  months',  add — But  a  prisoner  is  not  entitled  to  his  discharge,  where  it 
appears  upon  iiffidarif,  that  he  has  been  residing  within  the  rules  of  the  prison.  (lit- 
berto.Pape,  (or  Pope,)  2  Meeson  &  W,  311.  5  Dowl.  Rep.  449.  1  Murphy  *  II.  IT, 
13  Leg.  Obs.  461.  S.  C.  Sumption  v.  Momtani,  2  Meeson  Se  W.  311.  (*)  Bar- 
nard  e.  Synionds,  14  Leg.  Obs.  las. 

195.  I.  7.  after  '  sufficient',  add— And  the  appearance  of  the  plnintifF,  to   object  tint  > 

k    notice  was  not  personally  served,  is  no  waiver  of  the  objection.     Biddulph  r.  On;. 
S  Dowl.  Rep,  406.  is  Leg.  Obs.  4J8,  d.  S.  C.    But  if  it  be  cleuriy  shewn  that  the 
residence  of  the  plaintiff  cannot  be  found,  the  notice  of  the  defendant's  intention  to 
apply  for  his  discharge,  may  be  served  on  the  attorney  in  the  cause.     Grainger  r. 
Wilkes,  14  Leg.  Obs.  116. 
CHAP.  XVU. 
208.  I.  14.  after  '  causes',  add — And  though  the  plaintiff's  declaration  being  delivered  m 
the  day  after  that  on  which  it  bears  date,  is  an  irregularity,  yet  it  is  waived  by  the 
defendant's  not  applying  to  the  court,  during  the  time  allowed  for  pleading,  Newahao 
v.  Ilanny,  5  Dowl.  Rep.   259.   13  Leg.  Obs.  S37,  8.  S.  C;  but  see  Hough  t.  Bond, 
l  Meeson*  W.  314. 
214.  I.  27.  after  'recovered',  add —In,  indebitalui  aisumpiii,  the  statement  of  the  promise  is 
a  material  allegation ;  and  the  omission  of  it  is  not  cured  by  verdict,  but  is  a  ground 
for  arresting  the  judgment:  The  defect  may,  however,  be  cured,  by  any  plea  which 
admits  a  promise.     Hajtcr  v.  Moat,  5  Dowl.  Rep.  298. 
217.  I.  21.  after*  out',  add — And  two  counts,  staling  the  same  contract,  are  not  alUntoi, 
though  the  defendant  be  described  in  one  of  them  as  jointly,  and  in  the  other  ss 
severally  responsible.     Cholmondeley  e.  Payne,  3  Bing.  N.R.  70B. 

220.  I.  5.  after  '  motion',  add — And  where  counts  arc  founded  on  the  same  ground  of 
complaint,  the  rule  for  striking  them  out  cannot  be  obtained,  without  an  afiisnl 
that  they  are  identical,  or  else  the  rule  must  be  drawn  up,  on  reading  the  or- 
claration.  Roy  v.  Bristow,  2  Meeson  &  W.  241.  5  Dowl.  Rep.  452.  1  Murphy  & 
H.  39.  13  Leg.  Obs.  412, 13.  8.  C. 

221.  1.  11.  after'  king,'  add—  The  statement  of  quo  minut,  however,  in  a  declaration  in  tlw 
Exchequer,  is  merely  surplusage,  and  not  a  ground  of  special  demurrer :  The  prop" 
course  is,  for  the  defendant  to  apply  to  a  judge  at  chambers,  to  strike  it  out.  Al- 
Jcrson  i'.  Juhusun,  5  Dowl.  Rep.  294,  2  Meeson  &  W.  70.   13  Leg.  Obs.  143.  S.  C. 
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CHAP.  XVIII. 

1.  1.  26.  after  *  month',  add — A  plaintiff  is  not  entitled  to  sign  judgment  for  want  of  a 
plea,  until  the  time  for  pleading  has  expired,  although  none  but  irregular  pleas  may 
have  been  delivered  by  the  defendant.  Smith  t>.  Rathbone,  5  Dowl.  Rep.  401.  13 
Leg.  Obs.  457,  8.  S.  C. 

2.  L  9.  after  '  vacation',  add— But  a  rule  to  plead,  given  before  the  service  of  notice  of 
declaration,  is  irregular.  Bennett  v.  Smith,  3  Bing.  N.  R.  305.  5  Dowl.  Rep.  353. 
13  Leg.  Obs.  190.  S.  C;  and  see  Tidd  Prac.  9  Ed.  456. 

4. 1.  1).  after  'before',  add — Where  a  plea,  however,  was  demanded  at  the  time  of 
the  delivery  of  the  declaration,  the  plaintiff  may  sign  judgment  for  want  of  a  plea,  in 
the  morning  of  the  day  after  the  time  for  pleading  expires.  Blundell  v.  Hanson, 
2  Meeson  &  W.  243.  5  Dowl.  Rep.  457.  1  Murphy  &  H.  13.  13  Leg.  Obs.  334.  S.  C. 

CHAP.  XIX. 

2.  1.1.  after  *  notice',  add — And  it  has  been  doubted,  whether  since  the  rule  of  HiL 
2  W.  IV.  §  68.,  one  day's  notice  of  motion  for  judgment  as  in  case  of  a  nonsuit,  can 
operate  as  a  stay  of  proceedings  in  the  Exchequer.  Jones  t>.  How,  2  Meeson  &  W.  379. 

4.  last  line,  after  *  bail',  add — But  an  affidavit  sworn  before  the  clerk  to  an  attorney,  who 
makes  an  application  that  his  client  may  be  admitted  as  a  party  to  a  cause,  is  not 
within  the  prohibition  of  the  rule  of  Hil.  2  W.  IV.  reg.  1.  $  6.  Doe  d.  Grant  v.  Roe, 
5  Dowl.  Rep.  409.  1  Willmore  W.  &  D.  68.  13  Leg.  Obs.  495.  S.  C. 

G.  1.  10.  after '  insufficient',  add — To  make  a  rule  absolute,  on  no  cause  being  shewn,  it 
is  not  sufficient  that  a  deponent  should  swear  to  notice  of  the  rule  nisi  having 
been  left  at  the  dwelling-house  of  the  opposite  party  in  his  absence,  with  a  person 
who  afterwards  told  the  deponent  that  she  had  delivered  the  notice:  the  depo- 
nent must  state,  that  he  believes  this  to  be  true.  Doe  d.  Hungate  v.  Roe,  4  Ad.  &  E. 
83  (a.)  ;  and  see  Robinson  v.  Gompertz,  id,  82. 

8.  1.  1.  after 'notice',  add — But  one  rule  cannot  be  enlarged  in  violation  of  another, 
pending  in  the  same  cause,  with  a  6tay  of  proceedings.  Wyatt  v.  Prebble,  5  Dowl. 
Rep.  268.  13  Leg.  Obs.  205,  6.  S.C. 

4.  1.  27.  after  *  chambers',  add — In  point  of  form,  the  summons  ought  distinctly  to  point 
out  the  irregularity,  or  other  ground  of  complaint.  Yates  v.  Chapman,  1 3  Leg.  Obs. 
141,  2.  per  Gaselec,  J. 

D.  1.  3.  after  (each',  add — It  is  no  answer  to  a  rule  for  an  attachment,  that  the  judge's 
order,  which  has  been  made  a  rule  of  court,  has  not  been  personally  served,  if  the 
rule  itself  has  been  regularly  served.     Greenwood  v.  Dyer,  5  Dowl.  Rep.  255. 

.  1.  1 1 .  after  '  order',  add — In  the  Exchequer,  a  motion  to  set  aside  a  judge's  order  can 
only  be  made  on  producing  a  copy  of  the  order.  Hoby  v.  Pritchard,  5  Dowl.  Rep.  300. 

CHAP.  XX. 

4.  1.  1.  after '  charged',  add — But  the  court  will  not  set  aside  proceedings  carried  on  by 
an  attorney  for  a  party  from  whom  he  has  no  authority,  unless  it  appear  that  the  attor- 
ney is  insolvent.  Stanhope  «.  Firmin,  (or  Eavery,)  3  Bing.  N.  R.  301.  5  Dowl.  Rep. 
357.  S.  C.  And  it  is  no  answer  to  a  rule  for  judgment  as  in  case  of  a  nonsuit,  that 
the  proceedings  were  commenced  against  the  defendant,  without  the  plaintiff's 
authority.     Barber  v.  Wilkins,  5  Dowl.  Rep.  305. 
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gcnce,  in  assigning  leasehold  property  belonging  to  the  plaintiff,  per  quod  the  plaintiff 
had  to  pay  damages  to  the  assignee,  the  court  refused  to  compel  the  delivery  of  a 
particular  of  the  plaintiff's  demand.  Stannard  v.  Ullithorne,  3  Bing.  N.  R.  326. 
5  Dowl.  Rep.  370.  S.  C. 
>4.  1.  28.  after  'judgment',  add — It  is  no  objection  to  the  use  of  particulars  of  set  off, 
that  they  are  headed  in  a  different  court  from  that  in  which  the  action  is  brought,  if 
they  have  not  been  delivered  pursuant  to  a  judge's  order.  Lewis  v.  Hilton,  5  Dowl. 
Rep.  267. 

CHAP.  XXIV. 

19.  last  line,  after '  laid',  add — It  is  regular  to  serve  a  rule  to  change  the  venue,  and  de- 
liver a  plea  at  the  same  time,  notwithstanding  the  new  rules  of  pleading ;  although 
the  issue  that  must  be  joined  between  the  parties,  will  prevent  the  plaintiff  from 
giving  an  undertaking  to  give  material  evidence  in  the  original  county,  or  from 
fulfilling  it.    Phillips  o.  Chapman,  5  Dowl.  Rep.  250. 

CHAP.  XXV. 

5.  1.  4.  after  « court',  add— But,  by  the  statute  7  W.  IV.  &  1  Vict.  c.  30.  §  9.  it  is  en- 
acted, that  "from  and  after  the  said  first  day  of  January  1838,  the  masters  of  the  courts 
of  Queen's  Bench,  Common  Pleas,  and  Exchequer  respectively,  shall  cause  all  and 
every  sum  or  sums  of  money  paid  into  the  said  courts,  by  or  on  behalf  of  the  suitors 
"  in  either  of  those  courts,  to  abide  the  event  of  the  suit,  or  for  any  other  purpose 
"  whatsoever,  to  be  entered  in  proper  books  to  be  kept  for  that  purpose;  and  shall, 
u  as  soon  as  conveniently  may  be,  pay  all  and  every  such  sum  or  sums  of  money  into 
"  the  Bank  of  England  to  the  credit  of  their  respective  accounts  of  the  *  Suitors  Fund,9 
to  be  opened  as  therein  mentioned ;  and  the  masters  of  the  said  courts  respectively, 
or  any  two  or  more  of  them,  shall,  and  they  are  thereby  authorized  and  required  to 
"  draw  on  the  said  governor  and  company  of  the  Bank  of  England,  for  any  sum  or 
"  sums  of  money  so  paid  in  as  aforesaid,  at  the  commencement  of  that  act  or  after- 
"  wards,  which  the  masters  of  the  said  courts  respectively  may  require  for  the  purposes  of 
44  any  suit  pending  in  their  respective  courts;  and  the  said  governor  and  company  of 
"  the  Bank  of  England  are  thereby  authorized  and  required  to  pay  all  such  sums  of 
M  money  as  may  be  so  drawn  for,  by  any  order  signed  by  the  masters  of  the  said  courts 
"  respectively,  or  any  two  or  more  of  them." 
r.  1.2.  after '  verdict',  add — If  the  defendant,  to  a  declaration  in  the  ordinary  form,  in 
indebitatus  assumpsit,  with  particulars  containing  various  causes  of  action,  plead  pay- 
ment into  court,  he  is  not  precluded  by  his  plea,  from  contesting  his  liability  in  respect 
of  any  items  beyond  the  amount  paid  into  court;  the  particulars  not  being  considered 
as  part  of  the  declaration.  Booth  v.  Howard,  5  Dowl.  Rep.  438.  1  Willmore  W.  & 
D.  54.  S.  C. 

CHAP.  XXVI. 

)•  1.  25.  after  <  fit',  add— This  act  (3  &  4  W.  IV.  c.  42.  §  11.)  applies  only  to  cases  of 
misnomer  of  the  defendant,  and  not  to  those  where  the  plaintiff  is  misnamed  in  the 
declaration.    Lindsay  v.  Wells,  3  Bing.  N.  R.  777.  14  Leg.  Obs.  61,  2.  S.  C. 

I.  I.  29.  dele  inclusive;  and,  at  the  end  of  next  line,  add — Since  the  rule  of  H.  2  W.  IV. 
reg.  VIII.  the  four  days,  within  which  pleas  in  abatement  must  be  delivered,  are  to  be 
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compatetl  exrliunvfy  nf  the  first,  aw)  nu-ltmwiy  of  ih 
'.-  Mecwm  &  W.  MB.  1 4  I.es.  On.  1 1ft  S.  C. 

CHAP.  XXVII. 
J4fl.  I.  S6.  after '  contract',  add— A  pica  to  a  count  for  wi 
was  done  under  an  agreement  that  the  plaintiff  A 
for  his  services,  if,  as  the  event  wai,  they  should 
(pedal  demurrer,  as  amounting;  t°  the  general  issue 
M.  G59.  3  Har.  &  W.  MM.  S.  C. 
—  last  line,  after '  case ',  add— But  where,  in  aitum/nit  I 
the  trial  set  up  as  a  defence,  that  the  plaintiff  had  n 
quired  by  3  k  4  \V.  IV.  c.  St,  5  loa.  the  GMR  In 
jection  wan  nut  specially  pttiided,  it  could  not  he  mi 
boa.  Alcoek  V.  Taylor,  2  Har.  ft  W.  58. 
347.  1.  if.  after  'specially ',  add — But,  in  a  subsequent  H 
Parke,  thai  in  an  action  on  an  attorney's  bill,  the  n- 
pleaded,  or  the  plaintiff  need  not  prove  the  delivery. 
462. 
SGI.  I.  15.  after  ' iadebilatut' ,  add— li  is  competent  for  . 
nunquam  indebitatwi,  to  prove  o  contract,  by  which  1 
the  plaintiff's  demand.  Jones  A  Read,  5  Dowl.  Rep. 
in  an  action  of  debt,  where  there  is  no  plea  of  j>.i vui 
evidence  of  payment,  in  mitigation  of  damages.  Belb 
14  Leg.  Olw.  183,  4.  S.C.  And  an  admission,  in  a  b 
ceived  on  account,  will  not  avail  the  defendant,  witlu 
H  Brown,  3  Bing.  N.  R.  674. 
363. 1.  26.  In  an  action  of  debt  on  a  penal  statute,  the  plea 
lished,  it  has  been  doubted,  whether  there  is  any  gen 
the  whole  cause  of  action.  Ante,  363,  4.  But  it  sh 
91  Joe.  I,  c.  4.  §  4.  the  special  matter  may  be  given  : 
issue  of  not  guilty,  or  nil  debet,  in  an  action  for  an  i 
penal  law  :  This  act,  however,  Is  confined  to  such  stai 
the  time  of  making  it,  and  docs  not  extend  to  any  i 
Rex  v.  Gaul,  i  Salk.  S7S.  Hicks'  ease,  Id.  373.  Tid 
3  Chit.  PL  6  Ed.  837,8.  Faulkner  n. Chcvell, fi Nev.  & 
.174,  I.  81.  after  'outlawry',  add — In  (Mr,  for  seduction  i 
defendant  may  shew  that  the  daughter  is  not  the  set 
general  issue,  without  pleading  specially.  Holloway  ■ 
an  action  on  the  case,  for  a  deceitful  warranty  of  aov 
puts  in  issue  both  the  wurranty  and  the  unsoundness. 
Si  R.  552.  And  in  caie,  for  an  injury  done  to  the  [ 
ant's  dogs,  the  plea  of  not  guilty  puts  in  issue  the  fac 
dogs  injured  the  plaintiff's  cuttle,  and  that  the  dogs  wt 
also  that  the  defendant  knew  them  to  be  so.  Thomtu 
2  Cromp.  M.  &  R.  -196.  5  Tyr.  Rep.  1085.  1  Gale,  1 
Hharpe,  7  Car,  &  P.  755.  per  Ld.  Abm/pir,  Ch.  B. 
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f6.  I.  9.  after  'action*,  add — In  an  action,  however,  for  false  imprisonment,  by  giving  the 
plaintiff  in  charge  to  a  police  officer,  die  defendant  may,  in  mitigation  of  damages,  go 
into  evidence  to  shew  that  the  plaintiff  had,  for  several  days,  been  in  the  habit  of 
going  after  and  annoying  him.    Thomas  v.  Powell,  7  Car.  &  P.  807.  per  Parke,  B. 

19.  1.  7.  after  '  pleaded',  add— The  object  of  this  rule  (R.  PI.  Gen.  H.  4  W.  IV.  reg.  9.) 
was  to  prevent  unnecessary  statements  in  pleading ;.  and  when  it  is  said,  that  pleas, 
without  the  formal  parts,  shall  be  taken  to  be  pleaded  in  bar  of  the  whole  action,  it  * 
mutt  be  understood  that  they  are  pleaded  in  bar,  in  contradistinction  to  further  mainte- 
nance. Putney  v.  Swann,  5  Dowl.  Rep.  296,  7.  2  Meeson  &  W.  72.  74.  S.C.  per 
Parke,  B.;  and  see  Benmore  v.  Neck,  2  Har.  &  W.  178. 

«.  L  91.  after '  commencement ',  add — And,  to  support  a  plea  of  a  right  of  way  enjoyed 
for  forty  yean,  evidence  may  be  given  of  user  more  than  forty  years  back.  Lawson 
v.  Langley,  4  Ad.  &  E.  890. 

•4.  last  line,  after '  difference',  add — In  an  action  of  debt  for  goods  sold  and  delivered, 
when  the  defendant  pleads  payment,  and  does  not  appear  to  support  his  plea,  it  has 
been  doubted,  whether  the  plaintiff  is  bound  to  prove  the  amount  of  his  debt  Mac- 
intosh v.  Weiller,  1  Moody  &  R.  505. 

■6.  L  18.  after '  irregularity ',  add—Where  the  defendant,  in  indebitatus  assumpsit,  pleaded 
payment  of  a  sum  of  money,  parcel  of  the  several  sums,  &c.  and  pleaded  also  a  tender 
of  another  sum,  parcel,  &c.  the  court  held  that  the  latter  plea  was  good,  without 
alleging  that  the  tender  was  made  after  the  payment.  Jones  r.  Owen,  6  Nev.  &  M. 
690.  2  Har.  &  W.  191.  S.  C. 

7.  L  5.  after  '  covenants',  add — So,  in  an  action  of  assumpsit  against  an  attorney  for 
negligence,  in  procuring  insufficient  security  upon  an  advance  of  money,  whereby  the 
plaintiff  lost  the  money,  the  court  allowed  the  defendant  to  plead,  in  addition  to  non 
assumpsit  and  several  other  pleas,  that  the  loss  was  not  the  result  of  the  alleged 
negligence.    Wright  t?.  Newton,  s  Scott,  595. 

9.  L  25.  after '  thereof,  add— A  smnmons  for  leave  to  plead  several  matters,  is  a  stay  of 
proceedings,  if  it  be  returnable  at  the  time  the  judgment  office  opens,  on  the  day 
after  the  time  for  pleading  expires.  Wells  v.  Secret,  2  Dowl.  Rep.  447.  8  Leg.  Obs. 
173.  S.  C.    Spenceby  v.  Shouls,  14  Leg.  Obs.  45. 

CHAP.  XXVIII. 

9*  1*  20.  after  *  demurrer9,  add— But  to  a  plea  of  coverture  in  the  plaintiff,  she  cannot 
reply  that  at  the  time  of  the  promise  declared  on,  her  husband  had  been  absent 
seven  years,  and  that  during  that  period,  he  was  not  known,  nor  is  he  now  known  by 
the  plaintiff  to  be  alive.    Lake  v.  Ruffle,  6  Nev.  &  M.  684.  2  Har.  &  W.  203.  S.  C. 

5.  L  21.  after  'instance',  add— So  where,  in  an  action  on  a  bill  of  exchange,  the  plea 
thews  the  bill  to  have  been  an  accommodation  bill,  but  does  not  shew  fraud  in  its  incep- 
tion, the  plaintiff  is  not  bound  to  begin,  by  going  into  proof  of  consideration. 
Lewis  v.  Parker,  2  Har.  &  W.  46.  4  Ad.  &  £.  838.  S.  C. 

CHAP.  XXIX., 

5.  1.  22.  after « causes',  add— The  rule  of  HU.  4  W.  IV.  reg.  2.  applies  to  special,  as  well 
as  general  demurrers.  Lindus  (or  Lyndhurst)  v.  Pound,  2  Meeson  &  W.  240.  1  Mur- 
phy &  H,  27.  5  Dowl.  Rep.  459.  13  Leg.  Obs.  397.  S.  C. 
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court,  upon  the  ground  that  the  under-sheriff  refused  to  allow  the  defendant's  attorney 
to  cross  examine  some  of  the  plaintiff's  witnesses ;  it  appearing  that  the  cross  exami- 
nation was  unnecessary.    Power  v.  Horton,  3  Hodges,  14. 

1.  1.  8.  after  '  5/.',  add — And  the  court  refused  to  grant  a  rule  for  a  new  trial,  in  a  case 
before  the  sheriff,  where  the  damages  were  under  5/.,  although  the  evidence  appeared 
to  shew  that  it  was  one  of  several  actions  brought  by  different  plaintiffs  against  the 
same  defendant,  for  aliquot  parts  of  a  sum  of  money  exceeding  5/.,  which  ought  to 
have  been  sued  for  in  one  joint  action,  by  all  those  plaintiffs,  being  due  under  one 
entire  contract  by  the  defendant  with  them  all.  Williams  v.  Evans,  3  Meeson  &  W. 
230. 

3.  1.  31.  after  *  notes',  add — And  where  a  new  trial  is  moved  for,  in  a  case  tried  before 
the  sheriff,  &c  on  an  affidavit  verifying  the*  sheriff's  notes,  affidavits  are  admissible  on 
the  other  side,  of  evidence  given  at  the  trial,  which  does  not  appear  on  the  notes. 
Lilley  v.  Johnson,  3  Meeson  &  W.  386.  14  Leg.  Obs.  331.  S.C. 

3.  1.  7.  after '  direction',  add — It  seems  that  the  court  will  not  require  an  under-sheriff 
to  make  an  affidavit  of  circumstances  which  occurred  at  the  trial.    Power  v.  Horton, 

3  Hodges,  14. 

-  I.  14.  after  *  regular',  add — A  sheriff,  or  judge  of  an  inferior  court,  to  whom  a  cause 
is  sent  by  writ  of  trial,  has  no  power  of  certifying  to  entitle  the  plaintiff  to  costs, 
under  the  Middlesex  court  of  requests'  act,  (33  Geo.  II.  c.  33,  §  19.)  on  the 
ground  that  the  freehold,  or  an  act  of  bankruptcy,  was  in  question.  Pritchard 
v.  M'Gill,  3  Meeson  &  W.  380.  14  Leg.  Obs.  183.  S.  C.  Wells  v.  Langridge,  id.  198. 
In  this  case,  it  should  be  shewn  for  cause,  when  the  application  is  made  to  try 
before  the  sheriff;  and  then  it  may  be  imposed  as  a  term,  that  be  shall  have  power  to 
certify.  Id.  ib. 

4.  last  line,  after  'cases',  add — It  sometimes  happens,  that  the  controversy  turns 
entirely  upon  a  matter  of  law;  and  the  parties,  being  agreed  as  to  the  facts  of  the 
case,  are  desirous  to  take  the  opinion  of  the  court  upon  it,  without  carrying  the  cause 
down  to  trial :  And,  with  a  view  to  this  object,  it  is  enacted  by  the  law  amendment 
act,  (3  &  4  W.  IV.  c  43.  §  35.)  that  "  it  shall  be  lawful  for  the  parties  in  any  action 

or  information,  after  issue  joined,  by  consent,  and  by  order  of  any  of  the  judges  of 
the  superior  courts,  to  state  the  facts  of  the  case,  in  the  form  of  a  special  case 
"  for  the  opinion  of  the  court;  and  to  agree,  that  a  judgment  shall  be  entered  for 
"  the  plaintiff  or  defendant,  by  confession,  or  nolle  prosequi,  immediately  after  the 
M  decision  of  the  case  or  otherwise,  as  the  court  may  think  fit;  and  judgment  shall 
u  be  entered  accordingly."  On  this  act,  judgment  of  nolle  prosequi  was  ordered  to 
be  entered  for  the  defendant,  where  the  court,  on  the  argument  of  a  special  case, 
bad  decided  in  his  favour.    (Shepherd  v,  Keatley,  1  Cromp.  M.  &  R.  117.  139. 

4  Tyr.  Rep.  571.  S.C.;  and  see  3  Rep.  C.  L.  Com.  50,  51 :  And  as  to  special  cases 
in  general,  how  drawn,  and  the  proceedings  thereon,  see  Tidd  Prac.  9  Ed.  898.) 
And  there  is  a  similar  clause  in  the  late  act  for  improving  the  practice  and  proceed- 
ings in  the  court  of  Common  Pleas  of  the  county  palatine  of  Lancaster.  (4  &  5  W. 
IV.  c  63.  $  16.) 

CHAP.  XXXIV. 
6.  1.  30.  after  *  fit',  add — It  was  formerly  the  practice,  in  cases  which  stood  over  from 
one  sitting  to  another,  that  the  records  should  be  regularly  resealed,  previous  to  the 
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tent  witness  for  the  defendant,  without  a  release;  his  name  being  indorsed  on  the 
record.  This  statute,  however,  does  not  apply  to  cases  where  the  witness  has  a  di- 
rect and  immediate  interest  in  the  event  of  the  suit,  independently  of  the  verdict : 
Therefore,  the  drawer  of  an  accommodation  bill  is  not  a  competent  witness  for  the 
defendant,  in  an  action  by  the  indorsee  against  the  acceptor.  (Ante,  483.)  So,  in 
an  action  against  one  of  two  makers  of  a  joint  and  several  promissory  note,  the  other 
maker  of  the  note  cannot  be  called  as  a  witness  for  the  defendant,  to  prove  that  the 
consideration  given  for  the  note  was  an  illegal  consideration ;  his  interest  in  defeat- 
ing the  note  altogether,  rendering  him  incompetent.  Slegg  v.  Phillips,  2  Har.  &  W. 
51.  So,  a  witness  interested  in  the  result  of  a  suit  in  equity,  is  not  made  competent, 
on  an  issue  directed  in  such  suit,  by  the  statute  3  &  4  W.  IV.  c.  49.  §  26, 7.  Stewart 
v.  Barnes,  1  Moody  &  R.  472. 

CHAP.  XXXVI. 

97.  1.  18.  after  'term',  add— An  affidavit,  however,  of  the  enlargement  of  time  for 
making  the  award,  is  unnecessary,  where,  by  the  terms  of  the  submission,  the  arbi- 
trators are  empowered  to  make  such  enlargements,  indorsing  them  on  the  agree- 
ment, and  they  are  made  a  part  of  the  rule  of  court.  Smith  v.  Reeves,  14  Leg.  Obs. 
197. 

99.  last  line,  after  •  award',  add — In  the  Exchequer,  the  rule  for  setting  aside  an  award 
must  be  drawn  up,  on  reading  the  award,  or  a  copy  of  it.  Barton  v.  Ransom,  14  Leg. 
Obs.  62, 3.  But  where  a  rule  was  drawn  up,  in  that  court,  upon  reading  the  affidavit, 
and  paper  writing  thereto  annexed,  it  was  deemed  sufficient.  Piatt  v.  Hall,  2  Meeson 
&  W.  391.  14  Leg.  Obs.  117.  S.C. 

CHAP.  XXXVII. 

05.  1.  5.  after  '  begin',  add — So  in  assumpsit,  for  an  unworkmanlike  execution  of  a  con- 
tract, where  the  defendant  pleaded  that  the  work  was  properly  done,  it  was  holden 
that  the  defendant  was  entitled  to  begin.  Amos  v.  Hughes,  1  Moody  &  R.  464 ;  and 
see  Mills  t>.  Barber,  1  Meeson  &  W.  427. 

—  1.  25.  after  •  begin',  add — And  it  has  been  ruled,  that  in  replevin,  any  issue  in  which 

the 'affirmative  is  on  the  plaintiff,  gives  him  the  right  to  begin.    James  v.  Salter,  1 
Moody  &  R.  501. 
;  16.  1. 1.  after  *  roarer',  add — So,  in  case  for  a  fraudulent  misrepresentation  on  the  warranty 
of  a  horse,  an  amendment  of  the  misrepresentation  charged  may  be  made  at  nisi 
prius.    Mash  v.  Densham,  1  Moody  &  R.  442. 

—  I.  12.  after  *  forfeiture',  add — And  when  a  record  is  taken  down  to  trial,  without  any 

issue  having  been  joined  by  the  addition  of  a  similiter,  the  defect  may  be  cured,  by 
adding  the  similiter  at  the  trial.  Dyson  v.  Warns,  1  Moody  &  R.  474.  If  the  jury 
had  been  sworn,  before  the  defendant  was  found  out,  they  should  have  been  resworn, 
after  the  similiter  had  been  added.  Id.  ib. 

—  1.  28.  after •  damages ',  add — So,  in  an  action  for  a  libel,  the  judge  would  not  order 

superfluous  averments  and  innuendoes  to  be  struck  out,  at  the  instance  of  the  plaintiff*, 
at  nisipruis.    Prudhomme  v.  Fraser,  1  Moody  &  R.  435. 
518.  I.  23  after  'into',  add — But  one  defendant  in  trespass,  against  whom  some  prima 
facie  case  has  been  made  out  by  the  plaintiff,  is  not  entitled  to  have  his  case  put 
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court  of  error  in  the  Exchequer  Chamber,  although  such  costs  may  not  have 
arisen  in  respect  of  business  done  in  the  court  to  which  such  masters  may  belong; 
and  the  judges  of  the  said  courts,  or  any  eight  or  more  of  them,  of  whom  the 
"  chiefs  of  each  of  the  said  courts  shall  be  three >  shall,  and  they  are  thereby  required, 
"  by  any  rule  or  order  to  be  from  time  to  time  made,  either  in  term  or  vacation,  to 
"  establish  such  regulations  as  may  be  necessary,  for  the  purpose  of  enforcing  uni- 
"  formity  of  practice  in  the  allowance  of  costs,  in  the  common  law  courts,  and  of 
"  insuring,  as  far  as  may  be  practicable,  an  equal  division  of  the  business  of  taxation 
M  amongst  the  masters  of  the  said  courts  ;  and  such  judges  shall  appoint  some  con- 
"  venient  place,  in  which  the  said  business  of  taxation  shall  be  transacted,  for  all 
u  the  said  courts." 

CHAP.  XLI. 

578.  1.  10.  after  '  claim',  add — And  where  there  is  a  claim  set  up  to  goods  seized  by  the 
sheriff,  he  should  apply  to  the  court,  within  the  first  four  days  of  the  succeeding 
term ;  and  in  the  event  of  laches  in  this  respect,  he  will  have  to  pay  the  costs  of 
both  parties.    Beale  v.  Overton,  14  Leg.  Obs.  45. 

CHAP.  XLV. 

;22.  I.  22.  after  *  same9,  add — By  a  subsequent  statute,  (7  W.  IV.  &  1  Vict.  c.  28.)  to 
amend  the  act  of  3  &  4  W.  IV.  c.  27.  it  is  enacted,  that  "  it  shall  and  may  be  law- 

*  ful  for  any  person  entitled  to  or  claiming  under  any  mortgage  of  land,  being  land 
"  within  the  definition  contained  in  the  first  section  of  the  said  act,  to  make  an  en- 

*  try,  or  bring  an  action  at  law,  or  suit  in  equity,  to  recover  such  land,  at  any  time 
"  within  twenty  years  next  after  the  last  payment  of  any  part  of  the  principal  mo- 
ney or  interest  secured  by  such  mortgage,  although  more  than  twenty  years  may 
have  elapsed  since  the  time  at  which  the  right  to  make  such  entry,  or  bring  such 
action  or  suit  in  equity,  shall  have  first  accrued;  any  thing  in  the  said  act  not- 


"  withstanding." 


END    OF    ADDENDA. 


AN 


INDEX 


TO 


THE    PRINCIPAL    MATTERS, 


A. 

Abatement; 

pleas  in :  See  tit.  Pleas  &  Pleading. 
time  for  pleading.  321. 
ABIDING  by  PLEA.  4 is,  14. 
ACCEDAS  ad  CURIAM.   200,  201. 
ACCORD  and  SATISFACTION; 

plea  of,  in  actions  upon  contracts.  328.  339. 

for  wrongs.  334. 
ACCOUNT; 
action  of:  1. 
limitation  of.  4. 

not  affected  by  statutory  rules  of  pleading.  337.  362. 
pleas,  &c.  in.  362,  3. 
ACCOUNT  STATED; 

affidavit  to  hold  to  bail  on.  Addend,  to  p.  124. 
counts  on,  and  for  any  other  money  demand,  allowed.  218. 
plea  of.  328. 
evidence  of.  349. 
AC  ETIAM; 

bail  not  formerly  discharged,  by  variance  between,  and  declaration.  163. 
ACKNOWLEDGMENT, 

in  writing,  effect  of,  on  statute  of  limitations.  5,  6.  8,  &c. 
ACQUITTAL, 

of  co-defendant,  to  make  him  a  witness.  518,  19.  Addend,  to  p.  518.  and  see  tit.  Wit' 

netics. 
costs,  when  one  of  several  defendants  is  acquitted.  553, 4. 
ACT  or  BANKRUPTCY; 

liability  of  sheriff,  for  goods  taken  in  execution  after.  570,  71. 
ACT  or  GOD; 

excuse  of  performance  by.  326. 
ACTIONS, 

REAL  ; 

not  affected  by  uniformity  of  process  act.  60. 
abolition  of,  by  stat.  3  &  4  W.  IV.  c.  27.  §  36.  Id. 
excepted  out  of  that  statute:  Id. 
writ  of  right  of  dower.  Id. 
mixkd; 

not  affected  by  uniformity  of  process  act.  Id. 
abolition  of,  by  stat.  3  &  4  \V.  IV.  c.  27.  §  i*X.  Id. 
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ADVERSE  CLAIMS; 

decision  of,  in  a  summary  manner.  271,  2.  « 

barred  on  non-appearance,  or  non-compliance  with  rule,  &c.  Id. 
judgment  in  action,  or  issue,  for  settling.  Id. 
ADVERSE  POSSESSION  ; 

replication  to  plea  of.  429. 
AFFIDAVITS ; 

commissions  for  taking.  See  tit.  Commissions. 
to  hold  to  bail : 

when  made.  90. 

must  contain  deponent's  addition.   119. 
title  of.  Id.  120. 
general  requisites  of.  120. 
on  bills  of  exchange,  and  promissory  notes : 
what  must  be  stated  in ; 
in  general:  120,  &c. 

sum  for  which  bill,  or  note,  was  drawn.  1 20. 
for  principal  and  interest.  Id.  121. 
when  payable  by  instalments.  121. 

time  when  bill,  or  note,  was  payable,  or  that  it  is  overdue,  &c.  Id. 
in  what  character  defendant  became  liable  to  pay  bill,  or    note. 

Id.  122. 
in  action  by  indorsee : 

by  whom  bill,  or  note,  was  indorsed.  122. 
in  action  against  drawer  of  bill,  or  payee  or  indorser  of  note : 

presentment  for  payment,  or  that  it  has  been  dispensed  with. 

Id.  123. 
what  need  not  be  stated  in ; 
in  general : 

date  of  bill,  or  note.  121. 

in  what  character  debt  is  due  to  plaintiff'.  Id.  122.  * 
in  action  by  indorsee : 

that  bill  was  payable  to  order.  1 22. 
intermediate  indorsements.  Id. 
in  action  against  acceptor : 

presentment  for  payment,  &c.  Id.  123. 
in  action  against  drawer: 

notice  to  defendant,  of  its  being  dishonoured.  1 23. 
when  defective,  as  to  one  or  more  of  several  bills,  or  notes.  Id. 
for  money  paid,  &c.  Id.  124. 

interest.  124. 
on  account  stated.  Addend,  to  p.  124. 
before  whom  sworn.   124. 
supplemental.  Id. 

how  long  the  affidavit  continues  in  force.  125. 
issuing  further  writ,  on  same.  92,  3. 
for  other  purposes : 

of  payment  of  duty,  on  articles  of  clerkship.  54. 

due  diligence,  to  obtain  defendant's  proper  name.  86. 
service  of  writ  of  summons.  135,  6. 
execution  of  writ  of  distringas.   136. 
justification  of  bail.  151,  2,  3. 
service  of  rule,  or  order,  to  return  writ,  &c.  170. 

bring  in  body,  &c.  171. 
copy   of  declaration,   on   prisoner  in   custody  of  sheriff,   &c. 

184,5. 
rules,  &c.  245.  See  tit.  Rules,  and  Service. 
two  summonses,  and  non-attendance  thereon.  255. 
notice  of  motion,  for  discharge  of  prisoners,  on  stat.  48  Geo.  IN. 

c.  123.  p.  194. 
to  enlarge  rule.  247. 
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for  other  purposes : 

ise  costs.  561. 

c  of  declaration  and  notice  i 

on  :  242,  &u. 

■r  re-admission  or  attornic*.  55,  6. 
obtaining  writ  of  tlittringat.  73. 
setting  aside  proceedings,  for  wj 


unnecessary,  after  levy.  137. 

judge's  order  to  return  writ,  in  i 

bring  in  body,  ii 

leave  to  put  in  more  than  ti 


uddo 


ebail. 


further  lime  to  justify,  c 

colts  of  justification.   155,6,7. 

leave  to  stick  up  notice  of  decla 

enter  up  judgment  on  o 

sign  judgment  on  two  i 

on  judgment. 

against  hail,  h 

copyhold  tenant  to  inspect  conn 

particulars  of  demand;  302,  3. 

in  action  of  trespass,  &c.  . 
rule,  or  order,  for  settling  adver 
relief  of  sher 
making  rule  of  C.  P.  at  Lanaut 
changing  venue.  30ft,  7.509. 
writ  of  trial,  467. 
now  trial   of  cause  tried  hefor 

.Uncharging  rule  for  special  jury, 
rule  for  view,  unnecessary.  4T;i. 
nutitdamux,  0  ■  r 


n  support  of  application  for  immediate  ex 


obtaining 


t  of  superior 


the  like,  on  judgment  of  Stannary  ci 

for  reviving  judgment,  more  than  U 
obtaining  writ  of  error,  coram  not 

before  whom  sworn;  124.  B42.  See  ti 
court,  or  judge.  Id. 
commissioner.  See  tit.  C 
attorney,  or  his  clerk.  244.  Add* 
when  made  in  Scotland.  245,  4. 1 

office  copy  of,  sufficient  to  obtain  rule 


AFFIRMATION, 

of  Quaker,  &c.  when  e: 

AGENT; 

service  of  writ  rtf  mm 
of  attorney,  bill  of,  not 
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ALDERNEY, 

not  deemed  beyond  seas,  within  statute  of  limitations.  6. 
ALIAS 

writs.  See  tit.  Summons,  and  Capias. 
ALIEN  ENEMY ; 

plea  of.  324.  527. 
ALLOWANCE, 

of  writ  of  error.  601,  2.  See  tit.  Error, 
notice  of.  603.  Same  title, 
AMENDMENT, 

at  common  law  :  438. 

of  mesne  process.  107,  8.  438.  (d.) 
declaration :  438.  {d.) 

rule  to  plead  after,  unnecessary.  232. 
pleas,  replications,  &c.  412,  13.  438.  (</.) 
other  proceedings.  438.  (U) 
by  statute :  438. 

of  fines,  and  recoveries.  Id.  439. 
variances.  See  tit.  Variances. 
ANNUITY ; 

action  of:  1. 

not  affected  by  statutory  rules  of  pleading.  337.  362. 
pleas,  &c.  in.  362,  3. 
rule  nisi  for  setting  aside,  must  state  objections  thereto.  263 
ANNUITY  ACTS; 

setting  aside  warrant  of  attorney,  &c.  on.  277. 
plea  in  avoidance  of  contract  by.  326. 
APOTHECARY'S  BILL; 

evidence,  on  general  issue,  in  action  on.  346. 
APPEARANCE; 
what.  134. 

how  it  differed  from  bail.  Id. 
before  stat.  2  W.  IV.  c.  39;  p.  135. 
by  defendant,  or  his  attorney : 

time  formerly  allowed  for  entering,  in  actions  by  original.  134. 
by  plaintiff,  or  his  attorney : 

before,  and  on  stat.  12  Geo.  I.  c.  29.  Id.  135. 
now  regulated  by  uniformity  of  process  act.  135. 
on  service  of  writ  of  summons :  Id. 
by  defendant.  Id. 
plaintiff;  Id. 

affidavit  of  service  of  writ :  Id.  136. 
before  whom  sworn.  136. 
in  action  against  member  of  parliament.  135. 
effect  of  non-appearance,  by  either  party.  1 36. 

defendant's  appearing  after  plaintiff.  Id. 
on  execution  of  writ  of  distringas ;  Id. 
by  defendant.  Id. 
plaintiff:  Id. 
affidavit,  or  rule  for,  unnecessary  after  levy.  Id.  137. 
when  writ  of  distringas  cannot  be  executed:  137. 
affidavit  for  authorizing  plaintiff  to  enter.  Id.  138. 
rule  of  court,  or  order  of  judge,  thereon.  138. 
when  one  of  several  defendants  only  has  been  served  with  capias.  Id.  139. 

defendant  is  discharged,  on  declaration  of  attorney,  that  writ  was  not  issued  by 

him,  or  with  his  authority.  139. 
after  depositing  money  in  sheriff's  hands,  on  43  Geo.  III.  c.  46.  §  2.  Id. 

paying  money  into  court,  in  lieu  of  special  bail,  on  7  &  8  Geo.  IV.  c.  71.  §  2.  Id. 
when  plaintiff  is  not  bound  to  accept.  Id. 

not  entitled  to  enter.  Id. 
mode  of.  Id.  140. 
with  whom  entered.  140.  (a.) 
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RREST  ; 

proceedings  after : 

indorsement  of  true  day  of  execution ;  Id. 

when  to  be  made,  and  consequence  of  omission.  Id. 
detainer  after,  on  subsequent  process.  128,  9. 
bail  on.  See  tit.  Bail. 
proceedings  on : 

when  defendant  remains  in  custody.  130.  183. 
on  giving  bail  to  sheriff.  130.  141. 

making  deposit  in  sheriff's  hands.  131.  141. 
commencement  of  declaration  after.  184.  187.  210. 
RREST  of  JUDGMENT ; 

motion  for,  after  trial  before  sheriff,  &c.  474. 

time  for  moving  in,  or  for  judgment  non  obstante  veredicto,  539.  544. 
costs  on.  544. 
RTICLES  or  CLERKSHIP ;  see  tit.  Attornies. 

stamping,  and  admitting  persons  who  have  served  as  clerks  in  Wales,  or  counties 

palatine.  52. 
SSAULT  and  BATTERY ; 

money  not  to  be  paid  into  court,  in  action  for.  312. 
right  of  counsel  to  begin,  on  trial  of  action  of.  503,  4. 
SSIGNEES, 

of  bankrupts.  See  tit.  Bankrupts. 

debt  may  sue  in  assignor's  name.  264. 
SSIGNMENT, 

of  bail  bond.  164.     See  tit.  Bail  bond. 
errors;  610,  11.    See  tit.  Error. 

need  not  be  signed  by  counsel.  611. 
3SUMPSIT ; 
action  of:  1. 

limitation  of.  4.  9,  &c. 
declaration  in ; 

on  bills  of  exchange,  or  promissory  notes,  &c.  See  tit.  Bills  of  Exchange, 

and  Promissory  Notes. 
pleas  in  denial.  323. 

confession  and  avoidance ;  Id. 
at  common  law.  Id.  324,  5. 
by  statute.  325,  6. 
in  discharge.  328. 
what  must  be  proved  bv  plaintiff,  on  general  issue  in.  337,  8. 
what  might  have  been  formerly,  and  may  now  be  given  in  evidence  by  defendant, 

on  general  issue  in,  or  must  be  specially  pleaded :  339,  40. 
in  action  on  warranty.  340. 

policy  of  assurance.  Id. 
against  carriers,  &c.  Id. 
of  indebitatus  assumpsit.  Id. 
non-joinder,  or  misjoinder,  of  parties;  341. 

by  law  amendment  act.  Id.  342. 
partnership.  342. 
want  of  consideration.  Id. 
traverse  of  alleged  consideration.  Id.  343. 
statute  of  frauds.  343. 
want  of  stamp.  Id. 
variance,  &c.  Id. 

contract  rescinded,  or  countermanded.  Id.  344. 
in  action  for  use  and  occupation.  344. 

goods  sold  and  delivered ;  Id.  345. 

time  of  credit  not  expired,  &c.  345. 
goods  bargained  and  sold.  Id.  346. 
work  and  labour;  346.     Addend.  Id. 
by  apothecary.  346. 

attorney,  for  his  bill  of  costs.  347,  8.     Addend,  to  p.  347. 


ASSUMPSIT; 
ncti  on  of :  I. 

what  might  have  hem  formerly,  and  may  no*  he  given  in  evidence  by  drfrmha. 
on  general  issue  in,  or  mi  lit  be  specially  pleaM: 

rin  action  for  money  lent.  3-1  ft. 
paid.  Id.  349. 
had  and  received.  349. 
interest.  349. 
on  account  Elated.  Id. 
in  every  species  of  mtumptit.  350. 
trial  of  adverse  claims  in.  271,  s. 
writ  of  trial  in.     See  tit.  Trial. 
form  of  judgment  in,  for  plnintiff'.   546.  635. 
ATTACHMENT  m  CONTEMPT, 


njjoinst  sheriff".     See  tit.  Shrriffi. 

tin  service  of  rule  for,  original  mu 

formerly  granted,  in  C.  P.  and  Exchequer,  for  non-payment  < 


money  into  court,  tu, 

for  disobedience  of  rule,  or  order,  for  attendance  of  witnesses  or  production  uf  docu- 
ments, <». 

for  non-attendance  of  witnesses,  nr  not  producing  ilocnments  before  orWtratorv  49",* 

ATTACHMENT  or  PRIVILEGE ; 

mode  of  proceed  inn  bv,  abolished  hv  uniformity  of  process  act.   59. 

attainder; 
attendances 

of  witnesses,  to  be  nrmriMn1  an  in  M IH stories,  &c.     See  tit,  internet 
before  arbitrators,  compelling.  4;i7. 
ATTORNEY  GENERAL ; 

right  of,  to  demand  trial  nt  bar.   457. 
replv.  fill. 
ATTORNEY'S  BILL; 

judge's  order  to  deliver,  or  tax.  SSS. 


evidence  i 

action  on. 

347. 

ATTORNEY'S  CLERK, 

not  allowed  to  be  bail. 

except  to  render.   145. 

affidavit,  sv 

not  to  be  received.  244. 

ATTORN1ES 

n  of  persons 

desirous  of  being  admitted 

"""bjte 

.  4  Hen.  IV 
3  Jac.  I. 

c.  18.   p.  47. 
.1.6  2.   Id. 

R 

M.  1S54.   Id. 

t.  3  Geo.  11 

C.  'i3.  &  2.   Id.  48. 

B 

H.  6  W.  IV 

.:  p.  48. 

place  of.   49. 

none  to 

je  admitted,  without  esaroi 

er's  certificate  of  fitness  and  (* 

remedy, 

n  case  of  examiner's  refusal 
■s  to  be  appointed  annually 

to  erant  certificate 
Id. 

Id.  49.' 

certificate  of:  50. 

form  of.  Id. 

regulatio 

ns  for  conducting.  48,  9. 

.|i.-    ri«n 

to  be  answered  by  clerk,  an 
s  certificate  of  service.  Id. 

1  attorney,  &.c.  50. 

on  of  in  Chancery,  sufficient  for  admission  in 

other  courts 

AddexJ.  d. 

notice  of 

application  to  be  admitted; 

50. 

to  be  delivered  at  maste 

r  s,  or  protbonotaries',  office.  Si. 

AddtUii 

effect  of 

ariance,  in  names  of  master 

and  clerk,  Sec.  51. 

(«■) 
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TTORNIES ; 

solicitor  or  attorney  of  treasury,  customs,  excise,  and  stamps,  &c,  may  act  and  prac- 
tise as  such,  in  all  courts,  &c.  52. 
articles  of  clerkship  to,  may  be  stamped,  and  persons  admitted,  who  have  served  as 

clerks  in  Wales,  or  counties  palatine.  52. 
of  Chester  and  Wales,  allowed  to  practise,  and  their  clerks  to  be  admitted,  in  superior 

courts,  on  certain  conditions.  Id.  53. 
decisions  thereon.  53. 
of  K.  B.  and  C.  P.  may  practise  in  Exchequer :  Id.  54. 

how  admitted.  54. 
in  Exchequer.    See  tit.  Exchequer  of  Pleas. 
re-admission  of.  55f  6. 

jurisdiction  over,  of  judge  at  chambers.  251,  2. 
privileges  of: 
what  174. 

before  uniformity  of  process  act ;  Id. 
in  K.  B.  and  C.  P.  Id. 
Exchequer.  Id. 
how  affected  by  that  act.  Id. 
of  suing,  and  being  sued,  in  their  own  courts;  Id.  175. 

how  affected  by  court  of  Requests'  acts.  175. 
of  freedom  from  arrest ;  176. 

when  attornies  are  of  different  courts.  Id. 
of  laying  venue  in  Middlesex.  177. 
mode  of  proceeding  for,  by  attachment  or  capias  of  privilege,  abolished  by  uniformity 

of  process  act.  59. 
against,  by  bill,  abolished  by  same  act.  Id. 
rule  to  appear  and  plead  to  bills  filed  against  them,  obsolete.  236. 

take  bill  against,  off  the  file,  obsolete.  Id. 
pleas  in  actions  by,  for  their  bills  of  costs.  347.  Addend,  id. 
to  declare,  whether  writ  issued  by  their  authority.  98. 
if  not  so  issued,  defendant  may  be  discharged,  &c.  99. 
undertaking  of,  to  cause  special  bail  to  be  put  in  for  defendant.  130.  183. 
or  clerks,  not  allowed  to  be  bail,  except  to  render.  144,  5. 
if  bound  to  proceed,  without  being  supplied  with  money  by  their  clients.  177. 
right  of,  to  recover,  when  part  of  bill  is  taxable,  and  part  not.   178,  9. 
taxation  of  costs  of; 

on  private  bills  in  parliament.  180. 
trial  of  controverted  elections.  Id. 
summons  and  order  to  deliver,  or  tax,  bill  of:  181. 

one  appointment  only  necessary  for  taxing  it.  Id. 
lien  of,  on  setting  off  damages  or  costs.  Id.  182.     Addend,  to  p.  182. 
warrant  of  attorney ,  given  to  by  client,  for  future  costs,  illegal.  278. 
presence  of  attorney  necessary,  on  giving  warrant  of  attorney,  or  cognovit,  by  pri- 
soner. 279.  288. 
UTER  ACTION  PENDENT; 

evidence  on  issue  of.  455. 
UXILIARY  WRITS.  61. 
iTOWRIES, 

in  replevin.  330,  31. 

several,  when  not  allowed.  375. 

rule  for  making,  when  allowed.  409. 
WARD  ; 

limitation  of  action  of  debt  on.  4,  5. 

arbitrator,  or  umpire,  may  make,  notwithstanding  revocation  of  his  authority.  496. 
enlargement  of  time  for  making.  Id.  497. 
mode  of  setting  aside.  498,  9. 

rule  nisi  to  set  aside,  must  state  objections  thereto.  499. 
how  drawn  up.  Addend,  id. 

right  of  counsel  to  begin,  when  rule  to  set  aside  is  made  into  special  case.  507. 
WARDS, 
rolls  of.  445. 
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BAIL, 

special ; 

render  of  principal : 
how  made ; 

in  Exchequer:  169. 

to  county  gaol,  when  defendant  is  at  large.  Id. 

in  custody.  163. 
not  discharged,  by  laying  venue  in  different  county.  Id. 
not  formerly  discharged,  by  variance  between  ac  eiiam  and  declaration.  Id. 
application  to  stay  proceedings  against,  pending  error.  265. 
on  habeas  corpus : 

time  allowed  for  excepting  to.  199. 
in  error: 

in  what  cases  required.  603,  4. 
recognizance  of,  in  what  sum.  604. 

in  ejectment.  629. 
time  allowed  for  justifying,  when  excepted  to  in  vacation.  604,  5. 
BAILABLE  WRITS.  61. 
BAIL  BOND; 

in  what  sum.  130. 
form  of;  131. 

before  uniformity  of  process  act  Id. 
by  that  act.  Id. 
variance  of,  from  writ.  Id. 

proceedings  on,  against  defendant,  and  his  bail.  1 64. 
when  special  bail  is  not  put  in,  in  time.  Id. 
pending  rule  to  bring  in  body.  165. 
at  what  time  it  may  be  assigned.  164. 
assignment  of: 

by  whom  made.  Id. 

must  be  made  in  presence  of  two  credible  witnesses.  /</.  165. 
form  of.  164.  (d.) 
excepting  to  bail  after.  148, 9. 
at  what  time  it  may  be  put  in  suit.  165,  6. 
bringing  several  actions  on.  166,  7. 
action  on,  may  be  brought  by  sheriff,  in  any  court.  167. 

signing  judgment  in.  Id. 
setting  aside  proceedings  on,  for  irregularity.  164.  (</.) 
staying  them,  when  regular,  upon  terms.  Id. 
standing  as  a  security.  1 7  2,  3.  Addend,  id. 
BANK  NOTES ; 

in  what  cases  allowed  to  be  a  legal  tender.  20,  21. 
BANKRUPT  ACT ; 

judgment,  or  execution,  on  cognovit  actionem,  &c.  not  within  stat.  6  Geo.  IV.  c  16. 

§  108.  p.  573. 

BANKRUPTCY, 

of  plaintiff; 

plea  of:  327.  383. 
replication  to.  420. 
of  defendant; 

plea  of:  328.  383,  &c. 
replication  to.  419. 
liability  of  sheriff,  &c.  for  goods  taken  after  act  of.  570,  71. 
execution,  executed  after  act  of,  when  valid.  571. 

creditor,  having  security  for  his  debt,  not  to  receive  more  than  other  creditors.  Id. 
proviso  as  to  execution,  on  judgment  by  default,  &c.  Id.  572,  3. 
BANKRUPTS; 

notice  of  action  to  commissioners  of.  1 8.  (<£.) 
actions  by; 

security  for  costs  in.  267,  8. 

pleas  in.  327.  383. 
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C. 

>IAS, 

writ  of: 

foundation  of,  and  in  what  actions  it  lies.  84.  1 14. 

against  whom.  Id. 

persons  not  subject  to.  114. 

not  liable  to  be  arrested  on.  Id.  1 15. 
having  temporary,  or  local,  privilege  from  arrest  on.  115. 
direction  and  form  of.  84. 
notice  to  defendant  on.  Id. 
form  of,  to  be  strictly  adhered  to.  85. 
to  county  palatine.  Id. 
contents  of; 

defendant's  christian  and  surnames.  86. 
initials  of  his  christian  name,  when  and  how  stated  :  Id. 
by  R.  H.  2.  W.  IV.  reg.  1.  §  32.  Id. 
stat.  3  &  4  W.  IV.  c.  42.  Id.  87. 
defendant's  residence,  or  place  of  abode.  87. 
nature  of  action.  88. 
date  and  teste  of.  89. 
when  to  be  returned ;  84,  5.  89. 

for  proceeding  to  outlawry.  89. 
memorandum  to  be  subscribed  to.  Id.  96. 
warning  to  defendant  on.  89. 
indorsements  on.  Id.  90.  See  tit.  Indorsements. 
issuing,  signing,  and  sealing.  90. 
praecipe  for.  Id. 
proceedings  on : 

delivery  of,  with  copies  thereof,  to  sheriff,  &c.  Id.  91.  12£. 

correspondence  of  copies  with  writ.  91. 

order  for  sheriff  to  arrest  some  defendants,  and  serve  copy  of  writ  on  others. 

69.  125. 
warrant  by  sheriff,  &c.  for  executing.  125,  6. 
mandate  on,  in  county  palatine.  Id. 

sheriffs  to  name  deputies,  resident  in  London,  for  receiving  and  granting  war- 
rants on,  &c.  126. 
duty  of  sheriff,  on  executing.  Id.  Addend,  id. 
arrest  on ;  See  tit.  Arrest. 

of  some  defendants,  and  service  of  copy  of  writ  on  others.  69.  125. 
delivery  of  copies  of,  to  defendants.  128. 
after  arrest ; 

in  default  of  appearance,  or  special  bail.  90. 
when  defendant  cannot  be  arrested :  91. 
return  of  non  est  inventus.  Id. 
alias  and  pluries  ;  Id.  92. 
may  be  directed  to  sheriff  of  another  county.  92. 
forms  of.  Id. 
how  issued,  &c.  Id. 

unnecessary,  when  plaintiff  does  not  proceed  on  first  writ.  Id. 
entry  of  on  record,  to  avoid  statute  of  limitations.  108,  9. 
'tyS  of  PRIVILEGE; 

mode  of  proceeding  by,  abolished  by  uniformity  of  process  act.  59. 
'IAS  ad  SATISFACIENDUM; 
rules  and  orders  to  be  made  for  return  of.   1 69. 
time  required  between  teste  and  return  of,  to  fix  bail.  568,  9. 
entry  of,  in  public  book,  kept  at  sheriff's  office.  Id. 
signing,  and  sealing.  569. 

for  costs  of  proceedings  for  settling  adverse  claims :  584,  5. 

teste  of.  585. 
in  scire  facias.  593. 
error.  619. 
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CARRIERS! 

actions  against ; 

paying  money  into  court  in.  31 1,  12. 
pleas  in  abatement,  of  n  on  -joinder,  not  allowed 
in  bar,  in  tumnjiiU.  340. 
case,  330. 
damages  in.  316,  17. 
CASE; 

•        by  or  against  executors  and  administrator*.  3,  3. 
[imitation  of.  4. 
right  how  alleged  by  claimant  in.  215.  391,  «. 
pleas  in  denial.  329. 
justification,  or  excuse.  S30. 
discharge.  334. 
what  might  have  been  formerly,  and  may 
on  plea  ol^  not  guilty. 


by  statutory  rule,  and  decision:;  tl 
see  til    " 
CERTIFICATE. 


be  given  in  evidence  by 

Iileadeif 
ddend. 


y  defwidifit. 


Id.  5*v 


clerk,  under  articles,  to  attorney.  50. 
as  to  fitness  and  capacity  to  be  admitted.  46.  50.  , 

sheriff,  &c. 

for  staying  judgment,  after  execution  of  inijuiry.  294. 
upon  writ  of  trial.  470. 
depositions  of  witnesses,  examined  upon  interrogatories :  494. 
proof  of  signature  to  he  dispensed  with.  Id. 
of  judge; 

respecting  costs ; 

before,  and  by  »tut.  43  Ebx.  c.  (J.  p.  528. 

to  deprive  plaintifTof  costs,  in  personal  actions,  when  debt  o 

under  40*.  : 
intention  or  that  statute.  539. 
recent  decisions  thereon.  Id.  530. 
to  entitle  plaintiff  to  costs,  on  stat,  11  &  23  Car.  II.  c.  9.  in  action  of  assault 
and  battery,  and  for  local  trespasses,   when  damages 
are  under  40i. :  p.  530. 
intention  of  that  statute,  and  to  what  actions  confined.  Id.  531. 
certificate  thereon,  at  what  time,  and  in  what  cases,  granted.  53). 
inactions  for  wilful  and  malicious  trespasses,  by  stat.  S&9W.  III.  c.  1 1.  4  4.  II 
or  prosecutions,  on  revenue  laws.  533. 

for  things  done  in  pursuance   of  acts   relative   to   larceny,  St. 
and  metropolitan  police  act.   II 
where  one  of  several  defendant*  is  acquitted.  533,  3. 
of  quart  impedit.  533. 
fur  double  costs,  in  actions  against  justices,  and  constables,  &c. ; 
by  stat.  7  Jac.  I.e.  5:  Id. 
decisions  thereon.  Id. 
by  stat.  24  Geo.  II.  c.  44.  $  7.  Id.  534. 
in  actions  against  churchwardens,  and  overseers,  Sec.  534. 
for  treble  costs,  on  stat.  iisW.  IV.  c.  83.  §  3.  in  action  or  suit  for  in- 
fringement of,  or  tcirc  facial  to  repeal,  leltere  patent-  550. 
costs  of  special  jury.  534. 
on  several  counts.  230.  554,  5. 
pleas; 

by  stat.  4  4  5  Ann.  e.  16.  6  4.  p.  400,  401. 

statutory  rules  of  H.  4W.IV.  and  decisions  thereon.  406.555. 
for  speedy  judgment  and  execution  :  535.  545. 
to  be  entered  of  record.  Id. 
decisions  thereon.  535,6,7. 
For  immediate  writ  of  possession,  in  ejectment :  vn, 
decisions  thereon.  623. 
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CERTIORARI ; 

causes  removed  by,  excepted  out  of  uniformity  of  process  act.  17,  18.  60. 

for  original  writ  or  bill,  in  error,  abolished.  611,  12. 
CHAMBERLAIN,  . 

of  Chester,  authority  and  jurisdiction  of,  abolished  by  administration  of  justice  act.  79. 
CHAMPERTY; 

plea  in  avoidance  of  contract  for.  324. 
CHANGING  VENUE.  Sec  tit.  Venue. 
CHARTERPARTY; 

two  counts  not  allowed  in  action  on.  217. 

counts  for  freight  on,  and  pro  rata  ilineris,  allowed.  Id. 
CHESTER.  See  tit.  Counties  Palatine. 
CHRISTIAN  NAME, 

of  defendant,  initials  of.  86,  7. 
CHRISTMAS  DAY ; 

proviso  for,  in  uniformity  of  process  act.  132,  3. 

excepted  out  of  law  amendment  act.  46. 

how  reckoned,  in  computing  time.  60.  n.  230. 
CHURCH  RATES; 

general  issue,  in  actions  for  recovery  of.  381.  (d.) 
CHURCHWARDENS ; 

actions  against;       * 
general  issue  in.  380. 
certificate  for  double  costs  in.  534. 
CINQUE  PORTS ; 

direction  of  process  into.  79. 
CIRCUITS; 

judge's  orders  on.  253.  See  tit.  Judge**  Orders. 
CITY; 

service  of  writ  of  summons,  issued  against  inhabitants  of  county  of.  111. 
CLAIMS, 

adverse.  See  tit.  Adverse  Claims,  and  Interpleader  Act. 
CLERK  of  ERRORS, 

in  Exchequer;  35. 

appointment  of.  36.  95.  (h.)  * 

duties  of.  35. 
CLERK  or  OUTLAWRIES, 

in  Exchequer,  appointment  of.  95. 
CLERK  of  PLEAS, 

in  Exchequer,  by  whom  and  how  formerly  appointed.  34,  5. 

office  of,  when  vacant,  not  to  be  again  filled  up.  35. 
and  duties  of.  40. 
CLERK  of  RULES, 

in  Exchequer,  office  and  duties  of.  36. 
COGNIZANCES, 

in  replevin.  330,  31. 

several,  when  not  allowed.  375. 

rule  for  making,  when  allowed.  409. 
COGNOVIT  ACTIONEM; 

what.  287. 

before  declaration.  Id. 

stamping.  Id. 

attorney's  presence  necessary,  on  giving,  by  prisoner.  288. 

withdrawing  plea,  on  confessing  the  action.  Id.  289. 

judgment  by  ;  287,8.  See  tit.  Judgments. 

and  execution  on,  not  within  stat.  6  Geo.  IV.  c  16.  §  108.  p.  573. 
COLONIES ;  .  l 

powers  of  13  Geo.  III.  c.  63.  §  40,  &c.  relating  to  examination  of  witnesses  in  India, 

extended  to.  486, 
rule  for  mandamus,  or  commission,  to.  Id.  487. 

COMMENCEMENT, 

of  declarations.  209,  10,  11.  See  tit.  Declaration. 

pleas.  339.  Sec  tit.  Picas  &  Pleading. 
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CONDITION  PRECEDENT; 

plea  of  non-performance  of.  326. 
CONDUCT  MONEY, 

of  witnesses.  See  tit.  Arbitration,  and  Witnesses. 
CONFESSION  and  AVOIDANCE, 

of  contract,  pleas  in.  323,  &c. 
CONSIDERATION, 

for  warrant  of  attorney.  275. 

necessary  for  supporting  contract  without  deed.  323.  (*.) 

plea  of  want  of.  323.  342,  3. 851,  &c. 

illegality  of.  354,  5. 
replication  to  plea  of  want  of.  421,  &c. 
in  action  on  bill  or  note.  851,  &c.  421,  2. 
proof  of,  on  whom  it  lies.  423. 
CONSOLIDATION; 

costs,  where  money  is  paid  into  court,  in  actions  which  are  consolidated.  317. 
CONSTABLES; 
actions  against : 
general  issue  in.  379. 
certificate  for  double  costs  in,  533. 
CONTEMPT  of  COURT; 

attachment  for.  See  tit.  Attachment  for  Contempt. 

in  not  obeying  rule  or  order,  for  attendance  of  witnesses,  and  production  of  docu- 
ments. 489.  497. 
CONTINUANCE, 

of  notice  of  inquiry,  where  given.  294. 
notice  of  trial  by.  462. 
CONTINUANCES ; 

entry  of:  446,  7.  See  tit  Entries* 
by  imparlance,  abolished.  228. 
abolished  altogether,  with  certain  restrictions.  447,  8. 
after  judgment  by  default,  unnecessary.  448. 
CONTRACT; 

consideration  for.  See  tit.  Consideration. 
actions  on :  See  tit.  Actions. 

several  counts  in,  when  not  allowed.  216. 
pleas  hi.  322,  Sec. 
COPIES 

of  capias,  &&  to  be  delivered  therewith,  to  sheriff,  &c.  90, 91. 
COPY 

of  writ  of  distringas,  and  notice,  to  be  delivered  therewith  to  sheriff,  &c.  119. 
capias y  &c.  to  be  delivered  to  every  person  on  whom  executed.  128. 
writ  of  detainer,  and  indorsements,  to  be  delivered  to  marshal,  or  warden. 

186,  7. 
particulars  of  demand,  or  set  off,  to  be  annexed  to  record.  304,  5. 
judgment,  or  writ,  &c.  notice  requiring  adverse  party  to  admit.  480. 
COPYHOLD  TENANT; 

rule  for,  to  inspect  court  rolls,  absolute  in  first  instance.  239.  300. 
COR9NER; 

direction  of  distringas,  or  capias,  to.  78. 
CORPORATION  BOOKS; 

inspection  of.  301. 
CORPORATIONS, 
aggregate : 

liow  formerly  sued.  81. 

mode  of  proceeding  against,  by  original  writ,  abolished.  59.  83. 
must  now  be  sued  by  writ  of  summons,  or  distringas.  83. 
how  described  in  process.  Id. 
service  of  process  on.  Id. 
CORRESPONDENCE 

of  declaration,  with  process.  211.  See  tit.  Declaration. 
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COSTS. 

interlocutory : 

of  plaintiff's  attorney's  claim  for,  to  be  indorsed  on  process.   100,  101. 

I  proceeding!  to  be  stayed,  on  payment  of.   Id. 

justifying,  or  opposing  bail.   155. 
summons,  &c.  for  particulars  of  plaintiff's   demand,  Sec  when  not  dclircrrd 
with  declaration,  Mi, ' 
attending  by  counsel,  on  execution  of  inquiry.  398. 
in  sheriff's  court  of  London,  &c.  468. 
special  jury,  on  nonsuit.  478,  9. 
proving  written  or  primed  documents.  482. 
writ,  or  commission,  to  examine  witnesses  in  India,  and  in  the  colonies,  ic. 
and  proceedings  thereon.  HI. 
rule  or  order  for  examining  witnesses,  under  commission  or  otherwise,  sad 
proceedings  thereon.  493,4 
first  trial,  when  rule  for  new  trial  is  silent  respccling  them.  543,  4. 
on  staying  proceedings,  in  one  of  several  actions  on  buii  bond.  160, 
striking  out  unnecessary  or  superfluous  counts.  318,  19, 
summonses  and  orders.  356,  7.  359.  GO. 
plaintiffs  inserting  oyer  at  head  of  plea,  on  making  up  issue,  or  demurrer  W.. 


paying  money  into  court:  315,  16,  17. 

undertaking  formerly  given  in  rule  for.  31S,  16. 
pleading  several  matters.  401.405,6, 
discontinuing  action  : 

undertaking  in  rule  for,  after  plea  pleaded.  417. 
amending  variances,  between  written  or  printed  evidence,  nnd  record.  51J.J1S- 
plaintiff  quashing  his  own  writ  of  ttire  faring   593,  4. 
for  not  proceeding  to  trial,  according  to  notice  :  £.39.  463,  4,  5. 
motion  Tor.   Id.  ib. 
rule  for.  SS9. 

Eayable  by  pauper.  341.  465. 
eriffs,  &c.  on  execution  of  process  against  goods  and  chattels ;  W 

:  584,  5. 


in  actions  hy  or  against  iufants.  63,  3. 

on  court  of  requests  acta.  473. 

Ill  jlWlll'l  IMJIIlHf    549. 

action  or  suit  for  infringement,  or  irirefariiu  for  repe&\,  of  letters  patent.  SSV11 
actions  by  executors  or  administrators,  on  nonsuit  or  verdict  against  them.  551, 1. 

when  one  of  several  delcndaiiL-  is  acquitted.   553,  4. 

nl  several  counts,  or  pleas.   -J  Jo.  551,  J. 

upon  several  can  ills,  or  i-sues,  some   il  vvliieli  are  found  for  defendant:  556,  &'"- 

on  demurrer.  Id.  560. 

judgment  of  nonprot,  for  not  declaring.  224. 
nnl/f  jiraiequi ;  418. 
m  to  one  or  more  of  several  defendants.  Id. 
any  count,  or  part  of  dec  la  rati  on.  Id. 
arresting  judgment.  544. 
in  tcirefaaat.  5B8.  593,  4. 
error:  615,  16.  617,  &c. 

taxation  of.  618,  19. 
tjcrtment.  627.  , 

liability  of  bail  for.   158. 

security  for.  62.  265,  Sic.  See  tit.  Srciirify  for  Coiti. 

where  money  is  paid  into  court,  in  wvers  actions  which  air  consolidated.  Jl"' 
when  recoverable,  as  consequential  damages.  527,  8. 
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5TS, 
final : 
certificates  respecting.  176.  479.  528,  &c.  See  tit.  Certificate. . 
by  whom  and  how  ta\ed.  560. 
double : 

certificate  for,  m  actions  against  justices,  and  constables,  &c  533,  4. 

churchwardens,  and  overseers,  &c.  534. 
recognizance  of  bail  in  error  for ;  604. 

in  ejectment.  629. 
on  affirmance  of  judgment  for  plaintiff,  after  verdict.  617. 
taxation  of: 

power  of  judges  to  make  regulations  for,  by  officers  of  each  court  indiscriminately. 

29.  560,  61. 
general  rules  relating  to.  31.  560,  61. 

by  masters  appointed  by  stat.  7  Will.  IV.  &  1  Vict,  c  30.  §  23.  Addend,  to  p. 

561. 
rule  to  be  present  at;  237.  561. 

in  what  cases  abolished.  237.  561,  2. 
notice  of;  561. 
in  Exchequer.  Id. 

unnecessary,  when  defendant  has  not  appeared.  561,  2. 
what  costs  are  allowed  on  ; 

for  letter  to  defendant,  before  action  brought.  19,  20. 
writs  of  summons,  &c.  72. 
declarations  on  bills,  or  notes,  &c  213.  562. 
when  debt  amounts  to  20/.  and  upwards.  215.  562. 
for  interlocutory  judgment,  &c.  Id. 

where  sum  recovered,  &c.  does  not  exceed  201.  without  costs.  562,  s. 
what  are  not  allowed ; 

of  parts  of  declaration,  or  pleadings,  unnecessarily  copied  in  demurrer  book. 

449. 
witness,  called  only  to  prove  copy  of  judgment,  or  writ,  &c.  480. 

handwriting  to,  or  execution  of  written  in- 
strument. Id. 
to  plaintiff*,  upon  any  counts  or  issues,  upon  which  he  has  not  succeeded.  556, 
plaintiff's  claim  for,  on  payment  of  debt  and  costs  indorsed  on  process.  100. 
on  private  bills  in  parliament.  1 80. 

trial  of  controverted  elections.  Id. 
summons  and  order  to  deliver,  or  tax,  attorney's  bill.  181. 
one  appointment  only  necessary  for  taxing  it.  Id. 
on  return  of  inquiry.  294. 

trial  of  issues  before  sheriff,  &c.  473.      ' 
nonsuit,  or  verdict.  545. 
in  error.  599.  618,  19. 

ejectment.  627. 
reviewing.  564. 
of  all  issues  found  for  defendant,  to  be  deducted  from  plaintiff's.  556. 
attorney's  lien,  on  setting  off.  181,  2. 
rEN  ANT  ; 
action  of :  1. 

limitation  of,  by  law  amendment  act.  4,  5. 
pleas  in : 

in  denial.  323. 

confession  and  avoidance ; 

at  common  law.  Id.  324,  5. 
by  statute.  325,  6. 
in  discharge.  328. 

what  must  be  proved  by  plaintiff,  on  non  est /actum.  338. 
what  may  be  given  in  evidence  thereon  by  defendant,  or  must  be  specially 

pleaded  in.  356,  7. 
by  statutory  rule,  and  decisions  thereon.  357. 
right  of  counsel  to  begin,  on  trial  of.  504. 

YY2 


COVERTURE; 
plea  of;  394. 

replication  to.  419. 
COVIN; 

plea  of.  324. 

COUNSEL ; 

rule*  formerly  drawn  up  on  signature  of,  now  on  judge's  order,  4c.  2SB.  See  ai 

H» 
order  in  which  they  arc  heard  on  trial.  501, 

when  plaintiff's,  or  defendant's,  counsel  are  entitled  to  begin,  and  have  the  reply.  H, 
in  general.  Id. 

when  there  are  several  issues.  609. 
on  plea  in  akitvincni,  of  nonjoinder.  Id. 
when  issue  is  joined  on  collateral  fact.  Id. 
in  action  on  hill  of  exchange.  SOS, 
for  libel.  Id.  508. 
of  assault  and  battery.  503. 
recent  resolution  of  judge?,  and  decisions  thereon.  504, 
in  covenant.  Id.  505. 
replevin.  505. 

'■Vji  ■■■■  ■    .  .'■■■■'  ■     ''■'• 

for  shooting  dog.  506. 
tjectment.    Id.  507. 
on  trial  of  writ  of  right.  507. 
motion  to  set  aside  award.  Id. 
when  plaintiff  must  go  into  his  whole  ease.  Id. 

affirmative  pleas,  or  justifications,  are  pleaded  with  plea  of  not  guilty.  Id.  5M. 
time  of  Lij'jijyin^  i'.ir  nonsuit.  508. 

adducing  further  evidence,  or  rMBMbgnltUM,  tfltH  'phfcNM  'liii^closed  his  case.  U.sm. 
on  objection  taken  during  trial.  509. 

when  several  defendants  appear  by  different  iiltoniies.  Id.  510. 
when  there  are  several  counsel  on  same  side   510. 
signature  of.  when  required  or  not,  to  pleas,  &c.   410,  11. 

replications,  &c.   432. 
unnecessary,  to  assignment  ot  errors.  611. 

plea,  or  joinder  in  error.  U13. 
in  criminal  cases': 

when  party  conducts  his  own  cause  in  person.  510,  11. 
on  opening  new  facta,  and  not  calling  witnesses  to  prove  them.   5)1. 
right  of  Attorney-General  to  reply.  Id. 
on  indictment  against  several  persons.   519. 
COUNTERMAND, 

of  notice  of  inquiry,  where  given.  994. 

trial,  where  given.  461.  < 

when  given.  Id. 
COUNTS  ;  See  tit.  Declaration,  and  Several  Counti. 

forms  of,  in  auumpiil  or  debt,  on  notes  or  bills,  &c.  £19,  IS, 
costs  of  several.  £90.  554,  5. 

on  several,  some  of  which  are  found  for  defendant.  556. 
COUNTY, 

and  place  of  defendant's  residence,  to  be  mentioned  in  writ  of  mntmoiu.  66.  "!■ 
service  of  writ  of  iiimmotu,  on  border  of.  110,  11. 

when  parcel  of  one,  is  surrounded  by  another.   111.  196,  7. 

writ  issued  against  inhabitants  of  county  of  city,  or  town,  &c  111. 
COUNTY  GAOL; 

render  of  principal  to,  in  Exchequer,  when  at  large.  162. 
the  like,  when  in  custody.  163. 
COUNTIES  PALATINE, 
of  Chester: 

jurisdiction  of  courts  at   Wertmuuter,  extended  to.   31,2. 
courti  of  Session,  and  Exchequer  of,  abolished.  39. 
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OUNTIES  PALATINE, 
of  Chester  ; 

county  courts  of  city  of,  not  affected  thereby.  32. 
suits  in,  to  be  transferred  to  court  of  Chancery,  or  Exchequer.  Id. 
statutes  relating  to,  virtually  repealed.  Id.  33. 

attornies  of  court  of  session  in,  and  their  clerks,  allowed  to  practise,  and  be  ad- 
mitted, in  superior  courts,  on  certain  conditions.  52,  s. 
authority  and  jurisdictions  of  chamberlain  and  vice-chamberlain  of,  abolished  by 

administration  of  justice  act.  78. 
direction  of  process  to  sheriff  of.  Id. 
removal  of  causes  from.  See  tit.  Removal  of  Causes. 
summonses  and  orders  by  justices  of  assize,  on  circuits.  253. 
trials  at  nisiprius  in.  458,  9. 
of  Lancaster:  See  tit.  Common  Pleat  at  Lancaster. 

franchises  and  jurisdictions  of,  not  affected  by  uniformity  of  process  act.  78. 
service  of  process  in.  1 10,  1 1.  {a.) 
writ  of  distringas  into :  78,  9. 
direction  of.  Id. 
form  of.  79. 
capias  into:  85. 
direction  of.  Id. 
form  of.  Id. 
of  DurJiam  ; 

franchises  and  jurisdictions  of,  not  affected  by  uniformity  of  process  act  78. 
palatine  jurisdiction  separated  from  bishopric  of,  and  vested  in  crown.  33. 
court  of  county  of,  to  cease.  Id.  34. 
writ  of  distringas  into :  78,  9. 

direction,  and  form  of.  79. 
capias  into:  85,  6. 

direction  and  form  of.  Id. 
trial  of  adverse  claims  in.  271. 
order  by  single  judge  of.  272.  488. 

court  of  pleas  of,  empowered  to  order  examination  of  witnesses  on  interroga- 
tories. 487,  8. 
judge's  order  in,  on  circuit.  253. 
OURT  of  REQUESTS  ACTS ; 

actions  for  things  done  in  pursuance  of: 
limitation  of.  7. 
notice  of.  19. 

general  issue  in.  381,  2.  (d.) 
liability  of  attornies  to  be  sued  in.   175,  6. 
time  for  imprisonment  of  debtors  under;  195,  6,  7. 
in  London.   196,  7. 
Westminster.  197. 
plea  of.  327. 

costs  on,  after  trial  before  sheriff,  &c.  473. 
OURT  ROLLS ; 

rule  for  copyhold  tenant  to  inspect,  and  take  copies  of;  239.  300. 
absolute  in  first  instance.  300. 
OURTS, 
superior; 

King's  Bench : 
judges  of.  22. 
bail,  or  practice,  court  in :  23. 

arrangement  of  business  therein.  Id.  24. 
decisions  of,  final.  24,  5. 
Common  Pleas:  22. 
judges  of.  Id. 

no  separate  practice  court  in.  ■  24. 
Exchequer  of  Pleas : 
barons  of.  22. 
no  separate  practice  court  in.  24. 


not  to  affect  jurisdiction  of  county  court  of  city  of  Chette 
of  Common  Pleas  at  Lancaster.  See  tit.  Counties  Palatine. 
inferior.  See  tit.  Inferior  Courts. 
COURTS  MARTIAL; 

actions  against  members  and  ministers  of: 
notice  of.   18.  (<*.) 

general  issue  in.  980.  , 

CRIMINAL  CONVERSATION ; 

money  not  to  be  paid  into  court,  in  action  for.  312. 
CROWN ; 

right  of,  to  have  trial  at  bar.  457. 
CROWN-SIDE  j 

rules  on,  of  K.  8.  235.  See  tit.  Rules. 
CURIA  ADVISARI  VULT;     . 

continuances  by,  abolished.  447. 
CUSTOMS; 

solicitor  of,  may  act  and  practise  as  such,  in  all  courts,  &c.  52. 
actions  against  officer*  of: 
notice  of.  18. 
general  issue  in.  380. 
certificate  affecting  costs  in.  J32. 

D. 

DAMAGES, 

in  real  and  mixed  actions.   520. 
personal  actions : 

bow  ascertained.  Id. 

on  judgment  by  default:  289.   See  tit.  Judgments. 

by  reference  to  master,  or  protlio notaries.  Id.  290. 
writ  of  inquiry.  391.  See  tit.  Inquiry  of  damages 
proceedings  for  assessing,  on  stat.  8  &  9  W.  III.  c,  11.  j  a. 
when  merely  nominal,  and  when  not  315.  520. 

to  pay  money:  521. 

in  what  cases  interest  was  formerly  recoverable  in,  f 


when  contract  is  not  for  payment  of  money :  123. 
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DAMAGES, 

in  persona]  actions : 
for  wrongs : 

in  trover.  525,  6.  Addend,  to  p.  526. 

action  against  sheriff,  for  taking  insufficient  pledges  in  replevin. 

526. 
for  wrongful  or  irregular  distress.  Id. 
in  trespass  and  false  imprisonment.  Id.  527. 
to  personal  property.  527. 
for  mesne  profits.  Id. 
evidence  in  mitigation  of.  372,  3. 
increasing,  or  reducing.  528. 
in  prohibition.  Id. 
scire  facias,  not  recoverable  at  common  law.  593. 
error.  615,  16.  See  tit.  Error. 
attorney's  lien,  on  setting  off.  181,  2. 
notice  of  declaration  need  not  state  amount  of.  222. 

replication  of,  to  a  greater  amount,  on  pleading  payment  of  money  into  court. 

315. 
DATES, 

of  writs  of  summons,  &c.  on  stat.  2  W.  IV.  c.  39.  p.  70. 
pleadings,  to  be  inserted  in  issue.  244. 
DAUGHTER; 

money  not  to  be  paid  into  court,  in  action  for  debauching.  312. 
evidence  on  general  issue,  in  action  for  seducing.  Addend,  to  p.  374. 
DE  BENE  ESSE.  See  tit.  Declaration. 
DEBT, 

action  of:  1. 

limitation  of,  by  law  amendment  act.  4,  5. 

declaring  in,  on  notes  or  bills,  &c.  212,  13.  See  tit.  Bills  of  Exchange,  and  Pro- 

missory  Notes. 
trial  of  adverse  claims  in.  271,  2. 
on  simple  contract : 

maintainable  against  executor,  or  administrator.  1. 
particulars  of  plaintiff's  demand  in.  302. 
plea  of  nil  debet  in  :  323. 
what  might  formerly  have  been  given  in  evidence  on,  or  must  have  been 

specially  pleaded  in.  359,  60. 
when  specialty  was  inducement  to,  or  foundation  of  action.  360. 
abolished  by  late  statutory  rules.  Id. 
plea  ofnunquam  indebitatus  in :  338.  360,  61. 

decisions  thereon.  361.  Addend.  Id. 
in  action  for  goods  sold  and  delivered.  Id. 
work  and  labour.  Id. 
on  specialty: 

limitation  of,  by  law  amendment  act.  4,  5. 
what  must  be  proved  by  plaintiff,  on  non  est  factum.  338. 
what  might  have  been  formerly,  and  may  now  be  given  in  evidence  thereon, 

by  defendant,  or  must  be  specially  pleaded ;  357,  8,  9. 
by  statutory  rules,  and  decisions  thereon.  359. 
pleadings  in  action  of,  for  not  accounting.  425,  6. 
on  record : 

not  affected  by  statutory  rules  of  pleading,  337.  362. 
pleas,  &c.  in.  363. 
on  penal  statute : 

not  affected  by  statutory  rules  of  pleading.  337.  362. 
pleas,  &c.  in.  362,  3,  4. 
writ  of  trial  in.  See  tit.  Trial. 
DECLARATION ; 

how  treated  of.  202. 
what.  Id. 
in  chief.  Id. 
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DECLARATION ; 

by  the  bye.  SOS,  3. 

tiuie  formerly  allowed  to  dirlarc  absolutely,  or  dc  bene  eut.   SIM,  4. 

now  allowed,  ml  MTvicrablc-  procew.   W4,  :': 
bailable  process.  205, 
when  one  defendant  is  arroicd,  mid  another  served.  Id. 
rule  for  litnc  tn  declnrej  Id. 
in  Exchequer.  Jd. 
further  time.  Id. 
peremptory  rule  to  declare;  906. 
absolute  in  first  instance.  Id. 
pluintitf  must  declare  within  a  year  :  Id. 

when  cause  is  removed  from  inferior  court.  Id.  :•■'; 
title  of.  207,  8. 
entry  of,  on  record.  208.  445. 
venue  in:  Id. 

where  formerly  laid,  in  K.  II.  by  ••r^iaal  Id. 

C.  P.  Id. 
laid  in  different  county,  no  waiver  of  bail.  Id. 
in  margin.  209. 
not  to  be  slated  in  body  of  declaration ;  Id. 

except  where  local  description  is  required,  /• 


formerly,  in  K.  B.  by  bill.  Id. 

by  original,  in  K.  B.  or  C.  P.  sio. 

in  Exchequer.  Id. 
as  now  regulated  by  R.  M.  3  W.  IV.rrg.  15.  p.  210. 
after  summons.  Id. 

arrest,  when  defendant  is  not  in  custody.  Id. 

when  he  is  in  custody.  Id. 
arrest  of  one  defendant,  when  another  li:t»  been  served  only.  U- 
plea  in  abatement  for  non-joinder.  Id.  311. 
correspondence  of,  with  process;  Id. 
in  names  of  parties.  Id. 
character  in  which  tbey  sue.  Id. 
cause  of  action.  Id. 
form  of; 

general  rules  for  shortening,  in  aitumjitH,  &c.  28. 

on  bills,  or  notes,  &c.  212,13.   See  tit.  Biltt  of  Exchange,  and  Promunrf  Sola. 

counts  on  inland  bill,  against  acceptor,  by  drawer,  being  also  payee.  513. 

decisions  thereon.  214.  Addend,  id. 
direction  as  to  general  conclusion.  215. 

costs  allowed  for,  when  debt  amounts  to  20/.  and  upwards.  Id. 
averment  of  interest,  in  actions  on  policies  of  assurance.  Id. 
rights  of  common,  &c.  how  alleged  by  claimant,  in  actions  on  the  case,  4c.  M 
description  of  locus  in  quo,  in  trespass  quare  clauiumfregit.   Id.  316. 
when  one  count  only,  or  several  counts  are  allowed.  216. 

not  allowed,  unless  for  a  distinct  subject  matter  of  complaint.  /(/. 

when  prohibited  or  allowed,  by  R.  PI.  Gen.  H.  4  W.  IV.  rcg.  5. :  Id.  217. 

decisions  thereon.  217.  Addend,  id. 
when  not  allowed,  in  actions  of  tort,  or  trespass.  Id. 
for  causes  of  action  arising  out  of  same  transaction.  218. 
indebilalui  aitumpiil,  for  several  debts,  considered  as.  217,  18. 
count  on  account  stated,  may  be  joined  with  any  other  money  count.  SIB. 
costs  of.  554,  S. 
several  breaches  may  be  alleged  in,  of  same  contract.  Id. 
striking  out  unnecessary,  or  superfluous  counts: 

before  R.  PI.  Gen.  H.  1  W.  IV.  rtg.  6.   Id.  219. 
bv  that  rule.  213,  20.  Addend,  to  p.  220. 
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,  DECLARATION; 

effect  of  inserting  unnecessary,  or  superfluous  counts  in,  upon  the  trial :  220. 

as  to  costs,  &c  Id. 
conclusion  of:  220,  21. 
in  Exchequer.  221. 
pledges  to  prosecute,  discontinued.  Id, 
delivery  or  filing  of;  Id, 
absolutely:  Id. 

notice  of;  Id.  222. 

need  not  state  amount  of  damages.  222. 
de  bene  eue:  203,  4.  223. 
in  Exchequer.  223. 
sticking  up  in  office.  222. 

good,  if  filed,  from  time  of  notice  only.  223.  Addend,  id. 
judgment  of  non  pros,  for  not  declaring :  224. 
when  signed.  Id. 
decisions  respecting.  Id. 
costs  on.  Id, 
rule  to  declare,  and  demand  of  declaration.  235. 
entry  of.  445. 
DEEDS; 

rolls  of.  Id. 
DEFAMATION.     See  tit.  Slander. 
DEFAULT; 

judgments  by.  289,  &c.     See  tit.  Judgments. 
DEFEASANCE ; 
plea  of.  326. 
DEFENCE, 

formal,  not  required  in  pica.  388. 
DE  INJURIA,  &c. 

replications  of,  to  pleas  in  assumpsit.  42a 

case,  for  malicious  prosecution.  426. 
replevin.  Id.  427. 
trespass.  427,  &c. 
DEMAND, 

of  declaration ;  225. 

necessary,  on  removal  of  cause,  before  non  pros  can  be  signed.  200. 
when  made,  in  C.  P.  245. 
plea,  when  and  how  made.  233. 

at  what  time  judgment  may  be  signed  after.  Id,  234.  Addend,  to  p.  234. 
costs,  when  money  is  brought  into  court.  315. 
replication,  &c. :  432,  s. 

what  is  deemed  sufficient.  Id, 
rejoinder.  Id, 

payment  of  debt,  to  recover  interest.  522. 
particulars  of.    See  tit.  Particulars. 
DEMISE; 

counts  on,  and  for  use  and  occupation,  not  allowed.  217. 
DEMISE  of  CROWN ; 

commissions  for  taking  affidavits  not  determined  by.  243. 
DEMURRER; 

general  rules  relating  to.  31. 

what.  434. 

to  the  whole,  or  part  of  declaration,  plea,  replication,  &c.  Id, 

general,  or  special.  Id. 

special,  when  defendant  is  under  terms  of  pleading  issuably.  Id.  435. 

form  of.  435. 

statement  of  matter  of  law,  in  margin  of.  Id. 

further  matters  of  law  may  be  insisted  on  in  argument.  Id.  Addend,  td. 

when  set  aside  as  frivolous,  and  when  not.  435,  6.  Addend,  id. 

must  be  signed.  437. 


inserting  oyer  at  head  of  plea,  in  making  up.  300. 
not  necessary  to  be  returned.  449. 
entry  of  proceedings  on  record  unnecessary,  before  argument, 
motion  and  rule  for  concilium  ;   450. 

no  longer  necessary.  Id.  451. 
delivery  of  demurrer  nook*  to  judges.     See  tit.  Demurrer  Boa 
withdrawing,  after  argument:  453. 

notice  of  inquiry,  when  defendant  demurs  to  declaration,  &c.  893. 
costs  on.  559,  60. 

DEMURRER  BOOKS; 

how  made  up,  when  part  only  of  declaration,  &c.  is  demurred  to, 
delivery  of  to  judgea,  in  K.  B.  451. 
C.  P.  Id. 
Exchequer.  Id 
all  the  courts.  Id.  453. 
decisions  thereon.  45!. 
exceptions  to  be  marked  in  margin  of,  in  K.  B.  Id. 

C.P.  Id.  453. 

DENIAL; 

pleas  in,  in  actions  upon  contracts.  3S3. 
for  wrong*.  389. 
on  bills,  or  notes.   351. 
DEPOSIT, 

of  money  in  sheriff's  bands,  in  lieu  of  bail,  on  Mat.  13  Geo.  III.  c. 
proceedings  thereon,  id. 

entering  common  appearance  by  plaintiff  on.   1 3a. 
DEPOSITIONS, 

of  witnesses,  on  interrogatories,  when  read  or  not.  494,  5. 
DEPUTY 

clerk  of  pleas,  in  Exchequer.  40. 
DETAINER; 
writ  of:  186. 
may  issue  from  C.  P.  to  marshal,  or  from  K.  B.  to  warden,  187. 
direction  and  form  of.  186. 
indorsements  on.  Id. 

copy  of,  and  indorsements,  to  be  delivered  to  marshal,  or  wardo 
service  of,  on  defendant.  Id. 
declaration  on ;  Id. 

beginning  of.  1ST,  8. 
subsequent  proceedings  on,  as  against  prisoners  in  custody  of  shei 
DETINUE; 
action  of:  1. 
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DEVISEES ;   See  tit.  Heirs  and  Devisees. 

pleas  in  actions  against.  387. 
DIMINUTION ; 

rule  to  allege :  609. 

unnecessary.  610. 
DIRECTION, 

of  writ  of  summons.  66.  82. 

distringas.  74.  78,  9. 
capias:  84,  5. 

alias,  and  pluries.  92. 
process  of  outlawry.  Id. 
writ  of  detainer.  186. 
DIRECTIONS, 

of  courts,  to  their  taxing  officers.  SI.  562,  3.    See  tit.  Costs. 
DISCHARGE ; 

pleas  in,  in  actions  upon  contracts.  328. 

for  wrongs.  334. 
DISCONTINUANCE ; 

second  arrest  after,  for  same  cause.  118. 
rule  for,  after  plea  pleaded;  237.  416,  17. 

form  of.  417. 
taxing  costs  on.  Id. 
DISTRESS; 

plea  of  former,  for  same  cause.  334. 
damages  in  action  for  wrongful,  or  irregular.  526. 
DISTRINGAS; 
writ  of: 
when  it  lies.  74. 
when  moved  for.  73. 
affidavit  for  obtaining  :  Id.  74,  5,  6. 

irregularity  in  form  of,  no  ground  for  setting  aside.  76. 

to  compel  appearance,  or  proceed  to  outlawry.  Id.  Addend,  to  pp.  76.  77. 

when  defendant  is  abroad.  77. 

his  residence  is  unknown.  Id. 
rule  or  order  for.  Id. 
form  of:  Id. 

in  county  palatine.  78,  9. 
no  additional  fee  for  non  omittas  clause  in.  79,  80. 
to  whom  directed : 
in  general.  78. 
in  counties  palatine.  Id.  79. 
cinque  ports.  79. 
Bervrick-upon-Jkueed.  Id. 
Isle  of  Ely,  &c.  Id. 
South  war k.  Id. 
Oxford.  Id. 
when  parcel  of  one  county  is  surrounded  by  another.  78. 
teste  of.  80. 
when  returnable :  Id. 

for  proceeding  to  outlawry.  Id. 
notice  to  be  subscribed  to.  80. 
indorsements  on.  Id.    See  tit.  Indorsements. 
issuing,  signing,  and  sealing.  Id. 
proceedings  on : 

delivery  of,  with  copy  of  writ  and  notice,  to  sheriff*,  &c.  lis. 
warrant  on,  to  distrain,  &c.  Id. 
mandate  in  county  palatine.  Id. 
duty  of  sheriff  in  executing.  Id. 
when  writ  is  executed :  136. 

appearance  by  defendant.  Id. 
plaintiff:  Id. 

affidavit,  or  rule,  for  unnecessary.  Id.  is 7. 


judges  empowered  10  mane  regulations,  as  iu  uuiiiissiini  m.   au. 
rule  made  in  pursuance  thereof.  31.  481. 
judge's  order  respecting  admission  of.  481,1. 
notice  of  intention  to  adduce  in  evidence.  481. 
compelling  production  of.  489.  497,  s, 
rule  for  production  of,  before  arbitrators.  840. 49T. 
DOGS; 

evidence,  on  general  issue,  iu  action  for  keeping.  Addrmd-'ta  p.  S74. 
DOUBLE  COSTS.  Sec  tit  Costs. 
DOWER, 

unde  nihil  habct,  not  affected  by  uniformity  of  process  act.  60. 

excepted  out  of  stat  3  &  4  W.  IV.  c.  37.  $  36.  Id. 
writ  of  right  of,  excepted  out  of  same  statute.  Id. 
DURATION, 

of  writs.  96. 
DURESS ; 

plea  of,  in  avoidance  of  contract.  335.  358. 
DURHAM.  See  tit,  Counlkt  Palatine. 


E. 

EASTER; 

proceedings  how  affected  by.   139. 
EJECTMENT, 
what.  633. 

not  affected  bv  uniformity  of  process  act.  60.  623. 
excepted  out  of  sut  3  &  4  W.  IV.  c.  37.  $  36.  Id. 
may  be  commenced  bv  original  writ,  in  K.  B.  or  C.  P.  Id. 

by  bill,  in  K.  B.  or  Exchequer.  Id. 
within  what  time  it  must  be  brought ;  633. 
by  stat.  31  Jac.  I.  c.  16.  i  1.   Id. 

3  &  4  W,  IV.  C  37.  j  3.  Id. 
7  W.  IV.  &  1  Vict.  c.  28.  Addend,  id. 
prorito  in  favour  of  infants,  femes  covert,  &c.  Id.  633. 
alterations  in.  633. 
proceedings  in ; 

by  landlord  against  tenant,   when  tenancy  expires,  or  right  of 
or  ofter  Hilary  or  TrixU 
service  of  declaration,  and  notice.  634. 
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EJECTMENT, 

proceedings  in ; 

judge's  orders  in.  251. 
security  for  costs  in.  269. 
right  of  counsel  to  begin,  on  trial  of.  506,  7. 
judgment  and  execution  in ; 
at  common  law : 

when  tenant,  or  landlord,  does  not  appear.  627. 
on  nonsuit,  for  not  confessing  lease,  &c.  in  C.  P.  Id. 

K.  B.   Id. 
verdict  for  plaintiff.  Id. 
by  administration  of  justice  act:  566.  627. 

judge's  certificate  for  immediate  writ  of  possession,  after  verdict  for 
plaintiff,  or  nonsuit  for  not  confessing  lease,  &c.  627. 
taxation  of  costs  in.  Id. 

construction  of,  and  decisions,  on  that  statute.  628. 
habere  facia*  possessionem :  627,8. 

praecipe  for,  unnecessary.  628. 
writ  of,  need  not  be  signed.  Id.  629. 
recognizance  of  bail  in  error,  in  what  sum.  629. 
ELEGIT ; 

rules  and  orders  for  return  of.  169. 
for  costs,  in  scire  facias.  593. 
error.  619. 
ELIS9RS; 

direction  of  distringas,  or  capias,  to.  78. 
ELY, 

isle  of,  direction  of  writ,  when  defendant  resides  in.  79. 
ENGLAND ; 

commissions  for  taking  affidavits  in.  242. 
ENLARGING  RULES ;  See  tit.  Rules. 
notice  of  motion  for.  247,  8. 
time  for  making  award.  496,  7.  Addend,  to  p.  497. 
ENTRIES, 

of  record : 

of  proceedings  in  general,  on  what  rolls.  445. 

warrants  of  attorney,  on  what  rolls  formerly  entered :  Id. 

now  abolished.  336.  445. 
process  on  record,  to  avoid  statute  of  limitations.  108,  9.  445. 
recognizances  of  bail.  157,  8.  445. 
declarations,  and  other  pleadings.  445. 
issues :  Id.  446. 

in  what  cases  unnecessary.  446. 

no  fees  payable  for  more  than  one,  m*assumpsit,  &c.  Id. 
proceedings  on  record  for  trial,  or  on  judgment  roll,  to  be  the  first  entry.  Id. 
no  fees  payable  for  any  prior  entry.  Id. 
of  what  day  to  be  entered.  Id. 
proceedings  on  demurrer  unnecessary,  before  argument.  449. 
continuances :  446,  7. 

before  declaration.  447. 

after  declaration,  issue,  verdict,  or  demurrer:  Id. 
by  imparlance,  abolished.  227,  8.  447. 
abolished  altogether,  with  certain  restrictions.  109.  336.  447. 
rules  and  orders,  &c.  and  proceedings  thereon.  248,  9.  584,  5. 
judgments : 

by  default.  295. 

after  trial  before  sheriff,  &c.  474. 
verdict,  or  nonsuit.  Id.  546. 
nunc  pro  tunc.  548. 
proceedings  in  error ;  613. 

after  remittitur,  in  K.  B.  620. 


i 
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ENTRIES, 

nut  of  record  : 

in  Exchequer; 

of  attornies'  names,  and  places  of  abode.   M,  S. 
appearance.   HO. 

notices,  in  book  kept  at  Exchequer  office,  not  required.  347. 
of  capiat  ad  ttili'facitiidiim,  in  public  book  kept  at  sheriff*  i  ufEce.   568. 
ENTRY.   Sec  tit.  Rie'.t  of  Entry. 

ENTRY  ami  EXPULSION ; 

plea  of.  3ST. 
ERROR; 

what,  and  when  it  lies.  595. 

for  what  came.   Id. 

to  same,  or  superior  court.  Id. 

t  coram  nobis,  in  K.  B. : 

for  error  in  fact  Id. 
process.  Id.  Sua. 
for  appearance  of  infant,  by  attorney,   596. 
allowance  of.  601,  2. 
coram  vobil,  in  C.  P.  596. 
allowance  of.  602. 
for  error  in  law: 
to  K.  B.  from  C.  P.  and  inferior  courts.  596. 
from  K.  B.  at  common  law.  Id. 
by  slat.  27  EIU.  c.  8.  lit.  597. 
in  actions  commenced  by  uriginai  writ.  597. 
from  law  side  of  Exchequer,  in  England.  598. 
court*  in  Scotland.  Id. 
Ireland.  Id.  599. 
superior  courti  of  law  at  Wcitmm.lrr.  bv  administration  of  [»n 
act  SW.tO 
what  statutes  are  repealed  thereby.  600. 
cases  to  which  it  does  not  extend.  Id.  601. 
suing  out,  in  parliament :  601. 

when  king  is  party.  Id. 
sealing,  and  allowance  of.  Id. 
service  of  copy  of  allowance.  Id. 
power  of  judges  to  make  general  rules,  for  regulating  practice  on.  28.  60?- 

mles  made  in  pursuance  of.  81.  602. 
from  what  time  a  supersedeas  of  execution.  608,  3. 
notice  of  allowance  must  stnte  some  particular  ground  of  error.  603. 
staying  proceedings  against  bail,  pending.  265. 
proceedings  in : 

bail  in  error,  in  what  cases  required.  603,  4. 
recognizance  of,  in  what  sum  ;  604. 

in  ejectment.  629. 
lime  allowed  for  justifying,  when  excepted  to  in  vacation.  604,  5, 
certifying,  or  transcribing  record  ;  605,  6. 
rule  for,  in  K.  B.  or  C.  P. :  Id. 
when  formerly  obtained.  6oe. 
service  of.   Id. 
now  unnecessary.  60B. 
practice  in  Exchequer.  606. 

when  record  was  certified,  or  only  a  transcript.  Id.  607. 
mode  of,  in  K.  B.  or  C.  P.  607. 

delivery   of  transcript,   Src.   by   and   to   whom,   in   K.   B.  and   C.  P.  ft 

«»■ 
mode  of  ci 


pelling  a 

signment  of  errors,  in  K.  B.  Id.  609. 

Mrefac 

as  quare  cxecuttonem  non:   Id. 

ow  unnecessary.  61o. 
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OR; 

proceedings  in : 

rule  to  allege  diminution  in  Exchequer  chamber,  and  proceedings  thereon.  609. 

now  unnecessary.  610. 
rule  to  assign  errors : 

when  and  how  formerly  given.  609. 
on  error  coram  nobis,  or  vobit.  Id. 
in  K.  B.  Id.  610. 

Exchequer  Chamber.  610. 
now  unnecessary.  Id. 
assignment  of  errors : 
what.  610. 
common.  Id. 
special.  Id. 

what  may,  or  cannot  be  assigned.  611. 
need  not  be  signed  by  counsel.  Id. 
to  be  delivered,  and  not  filed.  Id. 
certiorari  for  original  writ,  or  bill,  abolished.  Id.  612. 
scire  facias  ad  audiendum  errores,  in  K.  B.  612. 

unnecessary,  unless  on  change  of  parties.  Id. 
ad  audiendum  processum  et  recordum.  Id. 
pleading,  or  demurring,  to  assignment  of  errors.  615. 
common  plea,  or  joinder,  of  in  nullo  est  erratum  ;  Id, 

need  not  be  signed  by  counsel.  Id. 
issue.  613. 
entry  of:  Id. 
by  whom,  when,  and  how  made,  on  error  from  inferior  court,  or  C.P.toK.  B.  Id. 

in  Exchequer  Chamber.  Id. 
reviewing,  and  giving  judgment  thereon.  Id.  614. 
motion  for  concilium,  formerly  necessary,  in  K.  B.  2.38,  9,  614. 

aliter,  in  Exchequer  Chamber.  614. 
now  unnecessary.  238,  9.  614. 
proceeding  to  argument,  on  issue  in  law ;  614. 

in  Exchequer  Chamber.  Id.  615. 
judgment  of  affirmance,  or  reversal,  &c.  615. 
damages.  Id.  616. 

interest,  in  what  cases  formerly,  and  now  allowed,  and  in  what  not.  616,  17. 
costs:  615,  16. 

double,  on  affirmance  of  judgment  for  plaintiff,  after  verdict.  617, 18. 

on  affirmance  of  judgment,  &c.  for  defendant.  618. 

on  reversal  of  judgment.  Id. 

taxation  of,  on  error  from  Exchequer.  Id.  619. 

on  appeals  and  writs  of  error,  in  House  of  Lords.  619. 
execution,  after  affirmance  or  non  pros,  by  fieri  facias,  &c.  Id. 
remittitur  of  transcript,  in  K.  B.  620. 
entry  of,  after  remittitur.  Id. 
out  of  what  court  execution  issues.   Id.  621. 
roll  of.  445. 
RORS, 
clerk  of,  appointment  of,  in  Exchequer.  36.  95.  (A.) 

abolished  by  stat.  7  W.  IV.  &  1  Vict.  c.  SO.  §  2.  Addend,  to  p.  36. 
2  APE; 
limitation  of  action  for.  4, 5. 
pleas  in  action  for.  374,  5. 
CROW: 

plea  of  delivery  of  bond  as.  358. 
5GIGN  DAYS.  42,  3,  4, 5. 
TOPPEL;  400.  419. 

plea,  or  replication  of,  how  concluded.  Id. 
IDENCE, 
necessary  to  take  case  out  of  statute  of  limitations.  4.  8,  &c. 
variance  of,  from  bill  of  particulars.  304. 


EVIDENCE, 

on  general  issue  I 

(covenant.  356. 
debt  on  specially.  .157. 
detinue.  364. 


trover.  367. 
for  libel,  or  worth.  969. 
replevin.  37 5. 
trespass  to  the  person.  376. 
real  property.  Id. 
personal  property.  378. 
in  actions  on  bills,  or  roles:  351. 

of  consideration  for  same.  433,4. 
or  issue  of  anter  action  pendent,  etc.  455. 
of  copy  of  judgment,  writ,  or  other  public  document:  480. 
expense  of  witness  to  prove.  Id. 
handwriting  to,  or  execution  of  written  instrument :   Id.  48  I . 

notice,  requiring  adverse  party  to  admit.  481.  G33. 
written  or  printrd  (l.iiinrunls.  &e. ;  481. 

power  of  judges  to  m:ike  regulations,  as  to  admission  of.   /rf. 

rule  madi  in  pursuance  thereof.  Id. 

notice  of  intention  to  adduce  in  evidence.  481. 

summons  and  order,  in  case  of  refusal  to  admit  tlicni.   Id.  48*. 

time  for  inquiry  and  inspection.  488. 

judge's  order,  on  consent.  Id. 

costs  of  proving,  not  to  be  allowed   to  party  who  hns  not  given  •iirh  notice. 

of  nonsuit,  occasioned  by  defendant's  refusal  to  admit.  Addend,  to  p  Wt 
of  application,  Ac.  489. 
interested  witnesses.  4R3,  4.   See  tit.  Witnesses. 
amendment  of  variances,  between  written  or  printed,  and  record:   512,  ic. 

coats  on,  512.  515. 
may  be  stated  specially  on  record.  515. 
punishment  of  witnesses,  for  giving  false.  493.  498. 
restriction  as  to  reading  examinations  or  depositions  in.  494. 
of  rules  and  orders,  &c.  for  settling  adverse  claims.  584. 
EXAMINATION, 

.  4",  (fee.  See  tit.  Atlorniet. 
,  upon  interrogatories,  4c.  See  tit.  Wilnesttt. 
before  arbitrators.  See  tit.  Arbitration. 
EXAMINERS, 

of  persons  desirous  of  being  admitted  attomies.  48,  Ike.  See  tit.  Atlorniet. 
EXCEPTION, 

to  bail.  See  tit.  Bail. 
EXCHEQUER ; 

barons  of.  22. 
EXCHEQUER  OFFICE; 
office  hours  at :  36,  7. 

alteration  of,  by  R.  T.  7  W.  IV.  Addend,  to  p.  37. 
EXCHEQUER  or  PLEAS ; 

rules  in,  of  M.  1  W.  IV.  p.  28. 

principal  officers  of,  before  stat.  2  &3  W.  IV.  c.  110.  p.  34j  S. 

by  that  statute,  and  their  duties.  35,  6. 
attendance  of  officers  of,  and  hours  of  business  in.  36,  7. 
rules  respecting  officers  of,  and  their  fees,  &c.  39,  40. 
fees  of  officers  of.  See  tit.  Fees. 
business  of  suitors  in,  how  formerly  transacted.  53. 

ofK.  11.  and  C.  P.  admissible  to  practise  in.  id.  54. 


how  admit! 


Jed.   54. 
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IXCHE9UER  of  PLEAS ; 

appointment  of  attornies  in,  to  prosecute  or  defend  actions  previously  commenced. 

54. 
undertaking  to  pay  costs  of  attorney,  or  side  clerk.  Id, 

entry  of  attornies'  names,  and  places  of  abode,  in  book  kept  at  master's  office.  Id.  55. 
indorsement  of  attorney's  name,  and  address,  &c.  on  process  in.  100. 
form  of  entry  of  appearance  in.  140,  41. 
recognizances  of  bail  in.  1 46. 
notice  of  bail  in.  Id. 

justification  of  bail  in  court,  or  at  chambers.  154. 
render  of  principal  to  county  gaol,  when  at  large.  162,  3. 
the  like,  when  in  custody.  163. 

proceeding  on  bail  bond  not  allowed  in,  pending  rule  to  bring  in  body.  165. 
rules  on  sheriff,  &c.  to  return  process,  issued  out  of  courts  abolished  by  administra- 
tion of  justice  act.  172. 
to  bring  in  body  thereon.  Id. 
ancient  mode  of  detaining  prisoners  in  custody  of  warden  in.  185,  6. 
present  mode  of  detaining  them  in  such  custody.  186.  , 

removal  of  causes  from  Chester  or  Wales  into,  on  the  above  act:  198. 
rules  of  court  thereon.  Ia\ 

times  and  modes  of  proceeding,  appointed  thereby.  Id.  199. 
proceedings  in  courts  abolished,  may  be  continued  by  suggestion.  199. 
decisions  on  the  above  act.  198.  (a.) 
rule  for  time  to  declare  in.  205. 
declaration  in,  de  bene  esse  : 

filing  and  entering.  223. 
service  of  notices,  summonses,  rules,  and  orders  in:  245. 
at  what  time.  Id. 
on  whom  made.  246,  7. 
in  what  manner :  Id. 

when  not  requiring  personal  service.  55. 
after  appearance.  247. 
application  for  rule  to  compel  security  for  costs  in.  269,  70. 
sitting  days  in,  for  London  and  Middlesex.  459. 
notice  of  trial  in,  for  London  and  Middlesex.  460. 

adjournment  day  in  London.  Id. 
rule  nisi  to  set  aside  award  in,  must  state  objections  thereto.  499. 
notice  of  taxing  costs  in.  561. 
error  from.  598. 
5XCISE 

solicitor  of,  may  act  and  practise  as  such,  in  all  courts,  &c.  52. 
actions  against  officers  of; 
limitation  of.  7. 
notice  of.  1 8. 
general  issue  in.  380. 
certificate  affecting  costs  in.  532. 
SXCUSE, 

of  performance,  pleas  in.  326,  7. 
EXECUTION; 
when  sued  out : 

on  return  of  inquiry,  in  ordinary  cases.  294.  565. 

for  assessing  damages,  on  stat.  8  &  9  W.  III.  c.  1 1.  §  8.  p.  298. 
writ  of  trial.  474. 
on  nonsuit,  or  verdict.  56  5, 6. 
in  ejectment.  627,  8. 
out  of  superior  court,  on  judgment  of  C.  P.  at  Lancaster,  566,  7. 

stannary  court  of  Cornwall.  567. 
teste  and  return  of: 

in  general.  96.  (a.)  567,  8. 

to  fix  bail.  96.  (a.)  569. 

on  speedy  judgment  and  execution  act.  295.  567. 

in  C.  P.  at  Lancaster.  568. 

z  z 


warn  index. 

EXECUTION; 

signing,  and  scaling.  5G9. 

liahility  of  sherifTfor  goodi  tnkcn  in,  after  net  of  bankruptcy.  Id.  BIO, 

»    levied  after  act  of  bankruptcy,  when  valid.  5T1,  S,  a. 
relief  of  sheriffs,  See.  on   adverse  claims  to  goods  taken  in.  ST  3,  St c.  Scetit  Jriw- 
pteadcr  Art.  and  Afrjfi. 
writ  of  error  a  tupvnedeat  of,  from  what  time.  602,  3. 
after  affirmance,  or  nun  prat,  on  writ  of  error :  G19,  SO, 

out  .if  what  court  it  issues.  630,31, 
in  ejectment.  627,  8. 

EXECUTORS  and  ADMINISTRATORS; 
actions  by; 

for  injune<i  to  real  Mate  "i  deceased.  2. 
costs  in.  SSI,  9,  3. 


for  injury  to  property,  real  or  personal,  by  deceased.  2, 

warrant  of  attorney  by  one  of  several.  277. 
EX  1  CENTER, 

in  Exchequer,  appointment  of.  S.I. 
EXIGIFACIAS;  See  tit.  Outlawry. 

writ  of,  after  capita.  93. 

judgment.  95.  («.) 
EXPENSES, 

and  loss  of  time,  of  witneWN,  payment  for.   489.  497,8. 

EXTENT; 

a  of:  58B. 


n  chief.  Id.  (a.) 
immediate; 

when  it  lies,  and  when  n 
on  bond  entered  into  by 


of  lunatic.  Id.  587. 

ttenend  of  assessed  taxes.  587. 


what  may,  or 
proceedings  o 


EXTORTION, 

of  sheriff,  Ar.  pleti 

EXTRA  COSTS, 

of  chancery  mil,  « 


it  be  taken  under.  Id.  588. 

.mder  writ  of  venditioni  cxponat.  58B. 

ion.  Id. 

on  recognizance  Lit.cn  under.  Id. 

avoidance  of  contract  for.  5S5. 
i  not  recoverable,  as  consequential  dam 

F. 

FALSE  IMPRISONMENT; 

money  not  to  be  paid  into  court,  in  action  for.  313. 
damages,  in  action  for.  526,  7. 
FALSE  JUDGMENT; 

roll  of  proceeding  on  writs  of.  445. 
FAST  DAY; 

public,  iirin-i'ii  for,  in  uniformity  of  process  act.   132,  3, 
FEES, 

of  officers  of  superior  courts  :  57. 

what  snail  he  deemed  legal,  by  stat.  1  &  2  W.  IV.  c.  55. 
how  settled,  if  commissioners  are  in  doubt  as  to  their  leg: 
what  person,  within  the  meaning  of  the  statute.  Id. 
compensation  for.  Id. 

table  of,  to  he  prepared  by  commissioners  of  treasury.  Ai 
for  si-iiini.'  and  sealing  writs  of  summons,  &c.   73. 

entering  appearance.  141. 
no  additional  fee  for  von  omittai  clause,  in  diitringm.   79,  60. 
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FEES, 

in  Common  Picas; 

to  prothonotarics,  for  entry  of  declaration,  when  payable.  39. 
term  age  fees  payable  by  attornies,  to  clerk  of  warrants.  Id. 
in  Exchequer; 

of  sworn  and  side  clerks.  Id.  40. 

term  fee  of  clerk  in  court,  in  King's  Remembrancer's  Office.  40. 
in  C.  P.  at  Lancaster.  Id.  41. 

for  keys  of  treasury  in  K.  B.  in  vacation,  abolished.  Addend,  to  pp.  169. 
payable,  or  not,  for  entering  proceedings  on  record.  446. 
allowed,  on  taxation  of  costs : 
for  declaration.  215.  562. 

interlocutory  judgment.  562. 
drawing  issues.  Id. 
attending  to  tax.  Id. 
payable  to  sheriffs,  &c.  upon  execution  of  civil  process.  585.  Addend,  to  pp.  40,  41. 
on  examination  and  admission  of  attornies,  and  solicitors.  Addend,  to  p.  51. 
FEIGNED  ISSUES, 

for  trial  of  adverse  claims;  271,  2.  580. 

judgment  on,  final.  272. 
costs,  on  trial  of.  583. 
FEME  COVERT, 

excepted  out  of  statutes  of  limitations.  5.  622,  3. 
suing  with,  or  without  her  husband.  264. 
effect  of  warrant  of  attorney,  when  given  to,  or  by.  278. 
FIAT, 

of  judge,  for  drawing  up  rule  for  admission  of  prochein  amy,  in  K.  B.  62.  (Jl ) 
FIERI  FACIAS; 

limitation  of  actions  for  money  levied  on.  4,  5. 
rules,  and  orders,  for  return  of.  169. 
signing,  and  sealing.  569. 

for  costs  of  proceedings,  for  settling  adverse  claims  :  584,  5. 

teste  of.  585. 
in  scire  facias,  593. 
error.  619. 
FILAZER, 

in  Exchequer,  office  and  duties  of.  36, 

by  whom  to  be  appointed.  95. 
FINE; 

limitation  of  action  for,  in  respect  of  copyhold  estate.  4. 
FINES; 

amendment  of,  in  what  cases  unnecessary.  438,  9. 
FOREIGN  ATTACHMENT; 

plea  of.  328. 
FOREIGN  JUDGMENT; 

damages  in  action  on,  for  value  of  currency.  525. 
FORMEDON ; 

writ  of,  abolished  by  stat.  3  &  4  W.  IV.  c.  27.  §  36,  p.  60. 
FORMER  ACQUITTAL; 

plea  of.  328. 
FORMER  DISTRESS; 

plea  of.  334. 
FORMER  RECOVERY ; 

plea  of,  in  actions  on  contracts.  328. 

for  wrongs.  334. 
FRANCHISE; 

service  of  writ  of  summons  against  inhabitants  of.  111. 
FRANCHISES, 

and  jurisdictions,  of  county  palatine  of  Lancaster,  not  affected  by  stat.  2  W.  IV.  c. 

39.  p.  78. 
FRAUD, 

setting  aside  warrant  of  attorney,  when  obtained  by.  275,  6     See  tit.  Warrant  of 

Attorney, 
z  z  2 


flea  of,  ip  avoidance  of  contract.  324. 
GHTj 
mode  of  declaring  for,  on  dinnerparty,  &c. 


GAMING; 

setting  aside  warrant  of  attorney,  given  for.  27". 
pica  of  statute  of.  325,6. 
IVHE 


GENERAL  ISSUE  ;  323.     See  tit.  Pleat  .,  PWmg. 
ot  common  law : 

in  actions  upon  contracts.  Id. 

for  wrongs.  329. 
what  must  be  proved  on,  by  plaintiff;  337. 
in  actions  upon  contracts.  Jd.  S38. 
for  wrongs.  338,  9. 
what  might  bave  been  formerly,  and  may  now  be  given  in  evidence  by  drfrad- 
ant,  or  must  be  specially  plc*W  I 
in  actions  upon  contracts.  339,  Sec. 
for  wrongs.  364,  &c. 
:t  of  parliament :  378. 

for  distresses  for  poors'  rates.  Id.  379. 


against  justices  of  pence,  constables,  &c  379. 


k  churchwardens,  and  overseers,  Src.  380. 

persons  e\oi  ti-ni'.»  jiul'tit  employments.   Id. 
officers  of  customs,  and  excise,  &c.  Id, 
for  irregular  distresses.  Id.  381. 
in  other  cases :  381,2. 
for  things  done  in  pursuance  of  court  of  requests'  acts,  &c.  382. 
proviio  authorizing  :  Id. 
observations  on.  Id.  383. 
GENERAL  RULES.    Sec  tit.  Rulei. 
GOOD  JURY ; 

rule  for,  on  execution  of  inquiry,  abolished.  238.  351.  254.  292. 
judge's  order  for.  Id. 
GOODS; 

bargained  and  sold : 

what  may  be  given  in  evidence,  or  must  be  specially  pleaded,  in  action  for.  34: 
sold  and  delivered : 

what  may  be  given  in   evidence,  or  must  be  specially  pleaded,  in  action  for.  ! 

GREAT  BRITAIN; 

statutes  of  limitations  extend  to  every  part  of.  6. 
commissions  for  taking  affidavit!  in,  by  courts  in  Ireland.  242. 
GREAT  SESSIONS ; 

jurisdiction  of  courts  of,  abolished.  32. 

suits  therein  to  be  transferred  to  court  of  Chancery,  or  Exchequer,  at  Wntmm 

statutes  relating  thereto,  virtually  repealed  by  administration  of  justice  act.  Id.  33 
GUARDIAN; 

effect  of  special  admission  of.  62. 

rule  for  admission  of,  in  K.  B.  Jd.  (/) 

judge's  order  for  such  admission,  in  C.  P.  Id. 
GUERNSEY, 

not  deemed  beyond  seas,  within  statutes  of  limitations,  6. 
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HABEAS  CORPUS; 

causes  removed  by,  excepted  out  of  uniformity  of  process  act.  60.  200. 

time  allowed  for  excepting  to  bail  on.  199. 

ad  testificandum,  before  examiner,  on  stat.  1  W.  IV.  c.  22.  p.  490. 
HABERE  FACIAS  POSSESSIONEM, 

after  verdict  for  plaintiff*,  or  nonsuit,  for  not  confessing  lease,  &c.  in  ejectment,  on 

administration  of  justice  act.  627,  8. 

provisions  relating  to,  in  that  statute,  not  affected  by  stat.  1  W.  IV.  c.  7.  pp.  566.  628. 

praecipe  for,  unnecessary.  628. 

writ  of,  need  not  be  signed.  Id.  629. 
HANDWRITING, 

to  written  instrument,  summons  to  admit.  480,  81. 
HEIRS; 

action  against : 

damages  in,  on  bond  of  ancestor.  525. 
judgment  in.  546,  7. 
HEIRS  and  DEVISEES; 

actions  against :  S 

8 leas  in.  387. 
ity  of.  547.  (/) 
HIGH  CONSTABLE ; 

writ  of  summon*  against  inhabitants  of  hundred,  &c.  may  be  served  on.  83.  111. 
HIGHWAY  ACT ; 

general  issue,  in  actions  for  things  done  in  pursuance  of.  382.  (a.) 
HOLIDAYS ; 

in  what  cases  abolished.  45,  6. 

when  still  to  be  observed.  46. 
HUNDRED; 

service  of  writ  of  summons  against  inhabitants  of.  83.  111. 
HUNDREDORS, 

how  formerly  sued.  81. 

mode  of  proceeding  against,  by  original  writ,  abolished.  59.  83. 

must  now  be  sued  by  writ  of  summons,  and  distringas.  83. 

how  described  in  process.  Id. 

service  of  process  on.  Id.  111. 

I. 

IDIOTCY; 

plea  of.  324. 
IMMORAL  CONTRACT; 

pleas  in  avoidance  of.  Id.  325. 
IMPARLANCE ; 

what.  226. 

different  kinds  of.  Id. 

in  what  cases  defendant  must  formerly  have  pleaded  without  Id. 

abolished  by  uniformity  of  process  act.  227,  8,  447. 

entry  of;  227,  8. 
abolished.  228. 
IMPARLANCE  ROLL.  445. 
INDEBITATUS  ASSUMPSIT; 

several  debts  in,  considered  as  several  counts.  217,  18. 

particulars  of  demand  to  be  delivered  with  declaration,  containing  counts  in.  302,  3. 

operation  of  plea  of  non  assumpsit,  in  action  of.  340.  344,  5. 
INDIA; 

writ  of  mandamus,  for  examination  of  witnesses  in.  485, 6. 

powers  relating  to,  of  13  Geo.  III.  c.  63.  §  40,  &c.  extended  to  the  colonies,  &c. 

486. 
INDICTMENT, 

for  perjury  of  witnesses,  where  laid.  493. 


uftcr  execution : 

of  true  day  of  e: 
when  to  be  mode,  and  consequence  of  omission.  Id. 
on  writ  of  tummom,  dittringai,  capiat,  and  detainer  : 

name,  and  place  of  abode,  of  plaintiff,  or  his  attorney, 
form  of.  97. 

country  attorney's  name,  &c.  when  sued  out  by  agent, 
attorney's  name,  and  address,  Src.  in  Exchequer.   100. 
amount  of  debt  and  costs  claimed  by  plaintiff:  To.  80 
form  of.  101. 
decisions  thereon.  Id.  109. 
statutes  and  rules  respecting,  when  directory  or  imperative.  108. 
consequence  of  omitting,  on  writ  or  copy.  101. 

of  verdict.  4T0.  632. 
nonsuit.  Id. 
of  payment,  on  bond  or  promissory  note,  &c  when  not  admissible  in 
INDUCEMENT; 

pleas  in  denial  of  facts  stated  in.  339. 

conclusion  after  special  traverse,  with  affirmative.  432. 


pleading  over  to,  when  allowed.  Id. 
(FANCY, 


INFAJ 

of  defendant,  plea  of,  in  avoidance  of  contract.     25. 
INFANTS, 

excepted  out  of  statutes  of  limitations.  4,  5. 
must  sue  by  prochein  amy,  or  guardian.  61,2. 

defend  by  guardian.  62. 
appearance  of,  by  attorney,  error.  596.610. 
effect  of  special  admission  of  prochein  amy,  or  guardian  for.  62. 
security  for  costs  by,  in  ejectment.  Id. 

in  other  actions.  Id.  267. 
prochein  amy,  or  guardian  of,  when  obliged  to  give.  Id. 
remedy  for  costs,  in  actions  by.  62, 3. 

against.  63. 
warrant  of  attorney  given  by,  set  aside.  2T7. 
plea  of  infancy,  in  actions  against.  325. 
INFERIOR  COURTS; 

action)  commenced  in,  not  affected  by  uniformity  of  process  act.  60. 
removal  of  causes  from  Chetter  and  Walei,  into  court  of  Exchequer,  1 
means  of  removing  net  ions  from.  199,  200.  See  tit.  Certiorari,  Habe 
and  Hi-cord  an 
writs  for  removing  suits  from,  into  ('.  P.  at  Lanctuler,  bow  returnable 
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*QUIRY  of  DAMAGES, 
writ  of, 

in  ordinary  cases  : 

how  returnable,  before  stat.  1  W.  IV.  c.  7.  p.  291. 

by  that  statute.  Id. 
before  whom  executed.  292. 
notice  of  executing ;  See  tit.  Notice, 
must  be  in  writing.  292. 
to  whom  given ;  Id. 

in  joint  action.  Id. 
country  causes.  Id. 
must  be  given  in  town.  Id. 
in  Exchequer.  Id. 
short  notice.  293. 

term's  notice,  and  when  given.  Id.  See  tit.  Term'*  Notice. 
proceedings  to  be  had  at  return  of.  294. 
rule  for  judgment  on,  unnecessary.  Id. 
entering  and  recording  judgment  on.  295. 
time  of  suing  out  execution  on.  565. 
new  writ  of.  Id. 
for  assessing  damages,  on  stat.  8  &  9  W.  III.,  c.  11.  $  8.  pp.  295,  6. 

3  &  4  W.  IV.  C.  42.  }  16.  pp.  296,  7. 
before  whom  executed.  Id. 

may  be  issued  of  course,  unless  otherwise  ordered.  297. 
direction  and  form  of.  Id. 
signing,  and  sealing.  Id. 
delivery  of,  to  sheriff*.  Id. 

of  copy  to  defendant.  Id. 
notice  of.  Id.  298. 

proceedings  to  be  had  at  return  of.  298. 
provisions  of  stat.  1  W.  IV.  c.  7.  extended  to.  Id. 
in  C.  P.  at  Lancaster : 

how  returnable,  before  stat.  1  W.  IV.  c.  7.  p.  298. 

by  that  statute.  Id.  299. 
by  stat.  4  &  5  W.  IV.  c.  62.  p.  299. 
NQUISITION, 

of  damages,  on  stat.  8  &  9  W.  III.  c.  1 1.  §  8.  pp.  295,  6. 
NSOLVENT  DEBTORS; 

relief  of,  on  Lords'  act,  &c.  191.  (</.) 

in  execution  for  small  debts  :     See  tit.  Prisoners. 

time  for  imprisonment  of.     Same  title. 
relief  of,  on  stat.  48  Geo.  III.  c.  12 J.  p.  191,  &c. 
decisions  thereon.  1 92,  3,  4. 

application  for  discharge  of,  when  and  how  made.  194,  5. 
rule  for  discharge  of.  Id. 
security  for  costs,  in  actions  by.  268. 

warrant  of  attorney,  and  cognovit  actionem,  not  to  be  acted  upon,  against  property  of, 

after  imprisonment.  284,  5. 
executed  by,  before  adjudication,  not  within  stat.  3  Geo.  IV.  c.  39.  p.  285. 
decisions  on  that  statute.  Id.  286. 
form  of  pleading,  in  actions  against  385. 
assignees  of: 

provisions  of  stat.  3  Geo.  IV.  c.  39.  extended  to.  284. 
pleas  in  actions  by  or  against.  385,  6.     See  tit.  Pleas  §  Pleading. 
NSOLVENT  DEBTORS'  ACT; 

plea  of  plaintiff's  discharge  under :  327.  383. 

replication  to.  420. 
defendant's  discharge  under  :  328.  383.  385. 

general  form  of  pleading.  385. 
NSPECTION, 

of  court  rolls.  300. 

corporation  books .  30 1 . 
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INTEREST  i 

in  what  ca*cs  formerly  recoverable,  untl  in  what  not.  591,  ■.'. 
affidavit  to  hold  to  btiil  for.  184. 

evidence  rcqnsral  im  LM-iir'Ml  i-Mic,  in  action  for.  3i'.i. 
jtiry  empowered  In  iillow,  upon  all  debit.  S39. 
may  tit  given,  by  way  of  damages,  in  trove r,  or  trnpati  for  taking  goodi,  fte.  li.  SB. 

in  action>  on  policies  of  isunim.  /ig- 
nite of.  Id. 

for  money  charged  on  land.  Ice.  not  recoverable  fur  more  than  lit  rearv  Id. 
when  formerly,  and  now  allowed,  on  writ*  of  error.  618,  17.     See  tit,  Ernr. 
lNTERLtXLITORY  COSTS;  See  tit.  Out*. 

mav  beset  off  against  final  cost*.  Addend,  to  p.  1 82. 

INTERPLEADER  ACT; 
proceeding  on :  270. 

Ibr  relief  n^ Jin. t  adverse  claims.  Id. 

Lrulc,  or  order,  on  third  party,  to  appear,  &c.  271, 
on  appearance : 


.  W.  171 


o  make  himself  defendant,  it 

to  proceed  to  trial,  on  one  or  more  feig 
determining  claims,  by  content,  in  a  summary  tnanni 
rules  and  orders,  as  to  costs,  and  other  matter*:  S7s. 

may  be  entered  of  record,  and  made  e-ridenct.  ■*♦• 
force  nnd  effect  of.  Id. 
judgment  and  decision  of  court,  tit  judgt,  to  be  final.  278. 
on  noti  a ppeura nee  of  third  party,  his  claim  to  be  barred.   Id. 
lmiMni,  as  to  orders  by  a  single  judge.  Id. 
reference,  by  single  judge,  to  decision  of  court.  14. 
decisions  on.  272,  3,  4,     Addend,  to  p.  273,  4. 


'iipplio. 


nofct 


for  c, 


Ictlc  of.   585. 
sheriff's  fees  on. 
for  relief  of  sheriffs,  4c.  i 

INTERROGATORIES; 


:  Id. 


ofw 


:  See  tit.  Witt 


judge's  order  for.  ■ 
INTOXICATION ; 

£lea  of,  in  avoidance  of  contract.  334. 
\ND, 
not  deemed  beyond  seas,  within  statutes  of  limitations.   6,  7. 
commission  for  taking  affidavit*  in.  243,  4. 

security  for  costs,  when  plaintiff  resides  in.  266.  See  tit.  Security  for  C 
error  on  judgment  in,  how  redressed.  598,  9. 
IRISH  JUDGMENT, 

entered  up  on  warrant  of  attorney,  examining  grounds  of.  27S. 
IRREGULARITY; 
what.  261. 

distinction  between  irregular,  and  void  process.  104.  261. 
setting  aside  proceedings  for;  261. 
in  mesne  process  i  Id. 

omitting  indorsements,  &c.  on  writ  or  copy.   104. 
application  for,  when  made.   105,  6.  Addend,  to  p.  106. 
in  subsequent  proceedings:  261. 

application  for,  when  made.  Id. 

by  R.  H.  2  W.  IV.  rcg.  1.  §  33.    Id.  262. 
decisions  thereon.  262. 
rule  for,  how  drawn  up.  241. 
waiver  of.  263. 
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SSUE ; 

what.  440. 

in  fact,  triable  by  jury,  at  nisi  prius  :  Id. 

general,  or  special.  Id. 

by  whom,  when,  and  how  formerly  made  up,  in  K.  B.  Id.  441. 

C.  P.  441. 

by  whom  now  made  up.  Id. 

making  up,  without  giving  rule  to  rejoin.  Id. 

contents  of,  before  uniformity  of  process  act.  Id.  442. 

since  that  statute.  442,  3. 

form  of,  in  K.  B.  C.  P.  or  Exchequer.  443.  630.  Addend,  to  p.  443. 

inserting  oyer,  at  head  of  plea,  in  making  up.  300. 

dates  of  pleadings  to  be  inserted  in.  444.  Addend.  Id. 

need  not  mention  form  of  action.  444. 

delivery  of,  by  and  to  whom.  Id. 

amendment  of.  Id.  Addend,  id.  515,  16. 

entry  of,  on  roll;  445,  6. 
in  what  cases  unnecessary.  446. 
in  fact,  triable  by  jury,  before  sheriff,  &c.  468. 

by  whom  made  up.  440,  41. 

form  of.  468. 

conclusion  of.  443,  4.  631. 
in  fact,  triable  by  court,  on  nul  tiel  record:  454.  See  tit.  Nul  tiel  Record. 

by  whom  made  up.  440,  41. 
in  law,  upon  demurrer  :  440. 

by  whom  made  up.  441.  449. 

entry  of  proceedings  on  record,  before  argument,  unnecessary.  449. 
in  error.  613.  See  tit.  Error. 
costs  allowed  for  drawing.  562. 

on  several  issues,  some  of  which  are  found  for  defendant.  556,  &c. 
SSUE  ROLL.  445. 

J. 

ERSEY, 

not  deemed  beyond  seas,  within  statutes  of  limitations.  6. 
3INDER, 

of  more  than  four  defendants  in  one  writ.  69. 

appearance.  140. 
in  demurrer :  437,  8.  See  tit.  Demurrer, 
form  of.  437. 

need  not  be  signed  by  counsel.  Id.  438. 
in  error;  613.  See  tit.  Error. 

need  not  be  signed  by  counsel.  Id. 
DINT  CONTRACTORS.  9.  See  tit.  Pleas  &  Pleading. 
JDGE, 

may  refer  matter,  respecting  adverse  claims,  to  decision  of  court.  272. 
order  of;  See  tit.  Judge* s  Orders. 
in  Durham.  See  tit.  Counties  palatine, 
JDGE'S  ORDERS ; 

authority  for  making.  250.  253. 
made  in  term  time,  before  recent  alterations  :  250. 
on  behalf  of  plaintiff.  Id.  251. 
defendant.  251. 
either  party.  Id. 
by  consent.  Id. 
in  ejectment.  Id. 
against  attornies.  252. 
in  vacation :  Id. 

for  drawing  up  rule  of  court.  Id. 

on  shewing  cause  against  rule.  248.  233.  ' 

on  circuits :  253. 

in  county  palatine.  Id. 


to  plead  several  matters.  838.  851.  854.  409. 
on  law  amendment  act:  854. 

for  striking  out  unnecessary  counts,  or  pleat.  S19,  20. 

payment  of  money  into  court.  318, 13,  14. 
respecting  admission  of  written  or  printed  document*, 
attendance  of  judges  at  chambers,  for  making.  854. 
when  granted  without  previous  summons.  Id. 
in  general  preceded  by  summons.  Id.  855- 
when  drawn  up  on  one  or  more  summonses  ;  355. 

for  discharge  of  prisoner,  for  not  declaring,  &c.  Id. 
to  deliver,  or  tax,  attorney's  bill.  Id. 
summons  for.  See  tit.  Summons. 
award  of  costs  on.  256,  T. 
absolute,  or  conditional.  257. 
must  be  drawn  up,  and  served.  Id. 
if  acquiesced  under,  valid.  258. 
when  final.  Id. 
mode  of  enforcing.  259. 
making  order  a  rule  of  court.  Id. 
how  impeached.  260.  Addend.  Id. 
costs  not  allowed,  on  rescinding.  Id. 
JUDGES, 

of  K.  B.  and  C.  P.  23. 
barons  of  Exchequer.  Id. 
additional  puisne  judges:  Id.  33. 

one  to  sit  apart,  for  adding  and  justifying  bail,  &c.  33. 
every  judge  may  sit  in  London  and   Middlesex,  for  trial  of  issue 
business 
appointment  of  additional  puisne  judges.  Id. 

of  judges,  in  C.  P.  at  Lancaster.  85. 
summary  jurisdiction  of.  See  tit.  Jurisdiction. 
power  of,  in  each  court,  to  make  general  rules,  &c  ST. 
original  and  inherent :  Id. 

for  regulating  proceedings  in  their  own  courts.  Id. 
government  of  their  own  officers.  Id.  28. 
power  of  all  tbe  judges,  jointly,  to  make  rules:  Id. 

by  ad  ministration  of  justice  act,  (1 1  Geo.  IV.  &  1  W.  IV.  c  70.J 

for  regulating  the  proceedings  of  all  the  courts.  Id. 
by  uniformity  of  process  act,  (8  W.  IV.  c.'39.)  p.  89. 

for  effectual  execution  thereof.  Id. 

by  law  amendment  act,  (3  &  4  W.  IV.  c.  42.)  Id, 

for  altering  mode  of  pleading,  kc.  Id. 
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UDGMENT  RECOVERED ; 
plea  of,  in  same  court.  454. 

in  another  court.  Id.  455. 
UDGMENT  ROLL ;  445. 

entry  of  proceedings  on.  446.  See  tit.  Entries. 
UDGMENT^, 
for  plaintiff: 

on  warrant  of  attorney : 

rule  to  enter  up,  when  more  than  a  year  old.  280. 
by  cognovit  actionem  : 

attorney's  presence  necessary,  on  giving  by  prisoner.  £88. 
withdrawing  plea,  on  giving,  after  plea  pleaded.  Id.  289. 
not  within  stat.  6  Geo.  IV.  c.  16.  §  108.  p.  57S. 
by  default : 

in  what  cases  signed.  289. 

signing,  in  action  on  bail  bond.  167. 

without  new  rule  to  plead.  232. 
after  demand  of  plea.  233,  4. 
for  pleading  several  pleas,  &c.  without  leave.  409. 
not  within  stat.  6  Geo.  IV.  c.  16.  §  108.  p.  573. 
interlocutory:  289. 

fee  allowed  for.  562. 

entry  of  continuances  after,  unnecessary.  448. 
final :  289. 

on  return  of  inquiry; 

in  ordinary  cases :  294. 
when  signed.  Id. 
rule  for  staying.  Id. 
entering,  and  recording.  295, 
after  damages  assessed  on  writ  of  inquiry,  before  sheriff,  &c.  by 

law  amendment  act.  298. 
rule  for,  unnecessary.  294,  5. 
for  non-payment  of  costs,  after  paying  money  into  court.  315. 
after  verdict :  538.  545. 

on  trial  at  nisi  prius  : 

rule  for,  unnecessary.  236.  538. 
at  common  law  :  545. 

when  and  how  signed.  Id. 
by  speedy  judgment  and  execution  act :  Id. 
when  signed.  Id. 
entering,  and  recording.  Id.  546. 
decisions  thereon.  546. 
vacating.  539,  40. 
form  of,  in  assumpsit,  &c.  546.  635. 
motion  for,  non  obstante  veredicto.  539.  544. 
on  trial  before  sheriff)  &c. 
when  signed.  473. 

provisions  of  stat.  1  W.  IV.  c.  7.  extended  to.  474. 
motion  in  arrest  of.  Id. 
entry  of.  Id. 
form  of.  Id.  632. 
for  defendant : 

of  non  pros,  for  not  declaring :  224. 
when  signed.  Id. 
decisions  respecting.  225. 
for  not  replying.  432,  3. 

paying  costs,  on  discontinuance.  417* 
on  nolle  prosequi.  418. 
as  in  case  of  nonsuit : 

notice  of  motion  for,  unnecessary.  242. 

rule  for.  Id. 

entry  of  issue  unnecessary  for.  463. 
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JUDGMENTS, 

for  defendant; 

not  allowed,  after  motion  for  eosti,  for  not  preceding  to  triiL  465,  4, 
after  nonsuit,  or  verdict;   316.  5SS.  5-15. 
rulo  for,  unnecessary.  236.  538. 
at  common  law  :  545. 

when  and  how  signed.  Id. 
by  ipccdv  judgment  find  execution  act:  Id. 
when  signed.  Id. 

entering,  ami  recording.  Id.  546. 
decision!  thereon.  546. 
arrest  of  53fl.  544.  See  lit.  Arrcit  «f  Jtulgnent. 
for  either  parly  : 

on  BW  list  record.  456. 
in  action,  or  issue,  lor  srttlim;  adverse  claims,  final.  273. 
attumptil,  for  plaintiff;  546.  635. 

after  trial  before  sheriff,  &c.  474.  632. 
■e  facial :  591,  S.  See  tit.  Scire  Facial. 

when  and  how  signed,  for  non-appearance  to.  Id. 


I  when  and  how  signed.  Id. 

by  ipccdv  judgment  find  execution  act:   Id. 
when  signed.  Id. 
entering,  and  recording.  Id.  546. 
decisions  thereon    54ft. 

when  anil  how  signed,  for  non-appearance  to.  Id. 

! 


on  review  of  proceeding*  in.  613,  14. 
of  reversal  or  affirmance,  &c.  615.  Sec 
fjtclmciil,  after  verdict  for  plaintiff,  nr  no 
adjust  heirs.  546,  7. 

liability  of  heirs  and  devisees  on.  547.  {/. ) 
— M  of:  545,  6. 

liter  verdict,  or  nonsuit.  546. 


common  law  ;  547,  8. 
taken  away,  as  uguinst  purchasers,  by  statute  of  frauds-  S4S. 
statutory  rule.  Id. 
limitation  of  actions,  after  reversal  of.  6. 
outlawry,  or  waiver,  after.  94,  5. 
writ  of  exigi  facial  after.  95.  (a.) 
copy  of,  how  proved.  480. 

notice  requiring  adverse  party  to  admit  copy  of.  Id. 
icirc  facial  on  :    363.589,90. 
pleas  in.  363. 
JURATA ; 

entry  of.  447.  475. 
directed  to  be  retained.  Id. 
JURISDICTION, 

summary:  as. 

at  common  law.  Id.  26. 
by  statute.  26.  Addend,  id. 
extended  to  county  palatine  of  Ckcilcr,  and  Wales.  31. 
of  courts  of  Session  and  Exchequer  of  Chctlcr,  and  of  Ureal   Sessions  in  Bet 

abolished :  S 
suits  therein  to  be  transferred  to  court  of  Chancery,  or  Exchequer,  at  Wedm 

not  to  affect  jurisdiction  of  county  court  of  city  of  C/icttcr.  Id. 
statutes  virtually  repealed  by  administration  of  justice  act.  Id.  33. 
of  county  palatine  of  Lancaster,  or  Durham,  not  affected  by  uniformity  of  process  at 

palatine,  of  bishop  of  Durham,  separated  from  bishopric,  and  vested  in  crown.  SS. 
of  Courts  of  requests  for  London.    175,  6. 
iVcstmimtcr.   Id. 
time  for  pleading  to.  331,  Addend,  id.  See  [it.  Pleat  &  Pleading,  and  Tate. 
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URY, 
special: 

discharging  rule  for,  in  K.  B.  478. 

C.  P.  Id. 
when  allowed,  or  not,  in  C.  P.  Id. 
costs  of,  by  stat.  6  Geo.  IV.  c.  50.  Id.  479. 

3  &  4  W.  IV.  c.  42.  p.  479. 

URY  PROCESS : 

award  of  venire  facias.  443.  Addend,  id. 
teste  and  return  of  ventre  facias,  &c.  476. 

by  stat.  3&4W.  IV.  c.  67.  p.  477. 
in  C.  P.  at  Lancaster.  Id. 
want  of  panel  to  writ  of  distringas,  &c.  Id. 
USTICES  of  the  PEACE ; 
actions  against : 
notice  of.  18.  (</.) 
general  issue  in.  379,  80. 
certificate  for  double  costs  in.  533,  4. 
USTIFICATION, 

of  bail.  See  tit.  Bail. 

pleas  in,  in  actions  for  wrongs.  329,  30.  See  tit.  Pleas  &  Pleading. 

K. 

1ING, 

not  bound  by  uniformity  of  process  act  60. 

statute  for  pleading  double.*  403,  4. 

compounding  penal  actions,  when  part  of  penalty  goes  to.  286. 

right  of,  to  have  trial  at  bar.  457. 
INfci'S  ENEMIES; 

excuse  of  performance  by  act  of.  326. 

L. 

ANC ASTER.     See  tit  Common  Pleas  at  Lancaster,  and  Counties  Palatine. 
ANDLORD; 

proceedings  in  ejectment  by,  against  tenant  623,  &c. 
ANDS, 

not  chargeable,  by  entering  rules,  &c.  of  record,  for  settling  adverse  claims.  584. 
ARCENY ; 

notice  of  action,  for  things  done  in  pursuance  of  acts  relating  to.  1 8.  (d.) 
general  issue,  in  such  action.  381.  (d.) 
ETTER, 

of  plaintiffs  attorney,  to  defendant,  before  action.  19,  20. 
ETTERS  PATENT; 

costs  in  actions  or  suits,  for  infringement  or  repeal  of.  550,  51. 
[ABILITY, 

of  bail.  158,  9.    See  tit.  Bail. 
[BEL ;  See  tit.  Pleas  &  Pleading,  and  Slander. 
actions  for  : 

money  not  to  be  paid  into  court  in.  312. 
plea  of  justification  in.  330.  371. 
statement  of  cause  of  demurrer  in.  436. 
right  of  counsel  to  begin,  on  trial  of.  503.  508. 
[CENCE ; 

plea  of,  in  actions  upon  contract.  326. 

of  trespass.  334. 

!EN, 

of  attorney,  on  setting  off  damages  or  costs.  181,  2. 
plea  of,  in  detinue.  330.  364. 
trover.  330.  369. 


at.  21  Jac.  1.  c  lfi.S  3.  p.  4, 
to  what  actions  confined.  Id. 
extended  to  Scotland.  6. 
after  removal  of  cin-es  from  inferior  c 
by  Mat.  2  W.  JV.  c.  30.{Unifar»iitt/  of  Froc 
proviso  respecting.    1G,  17.  168. 
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it  on  simple  contract : 

for  copyhold  fine.  Id. 

money  levied  uufai-ifriciai 

on  specialties: 

for  rent,  on  indenture  of 
on  bond,  &c.  Id. 

on  record ; 

recognizances.  Id. 

for  escape.  4,  5. 
i  on  recognizance.  Id. 
or  case,  by  or  against  exec 
actions  for  penalties  &c  given  t 
infants,  femes  covert,  &c.  excepted  out 
absence  t>f  defendants  beyond  seas  pro' 
provito,  in  case  of  acknowledgment  in  v 
iiftcr  judgment,  or  outlawry,  reversed, 
extended  to  every  part  of  united  kioyilom. 
entries  of  process,  to  save  statute  of.     See 
by  Bint.  7  &  8  Geo.  IV.  c  53.  §  lis.  p.  7. 
other  statutes.  Id.  8. 

form  of  pleading.  Id. 
in  icire facial.  4,  5. 

means  of  preventing  operation  of  statutes  < 
acknowledgment   or   promise,  when   si 

by  Lord  Tenlerdtn't  act :  9. 
commencement  and  operai 
decisions  on.  Id,  11,  12.  A 
effect  of  part  payment  of  principal,  or  in 
in  action  on  promissory  note.  13, 14. 
evidence  of  indorsement  on  bond  or  not 
case  of  simple  contract  debt,  alleged  by  > 
when  there  are  mutual  accounts.   15. 
means  of  commencing  actions  formerly  nee 

abolished  by  stat.  2  W.  IV.  c.  39.  Id. 

what  must  now  be  done,  to  prevent  operat 

stat.  2  W.  IV.  c.  39.  does  not  extend  to  in 

plea  of  statute  of,  in  actions  upon  contracts 

for  wrongs.  33 

relating  to  real  property  :  4.  (a.) 

ejectment,  esfi,  3.  Addend,  to  p.  622. 
LISTS, 

of  prisoners   superscdeable,   to   be   presented 

LOCAL  ACTIONS, 

may  be  tried,  on  suggestion,  in  any  county.  308. 
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LONDON; 

court  of  requests  act  for : 
attornies  not  exempt  from  jurisdiction  of.  175. 
general  issue,  in  actions  for  things  done  in  pursuance  of.  582. 
costs  on.  473. 
LONDON  DOCK  COMPANY; 
action  against  treasurer  of: 
notice  of.  18.  (d.) 
general  issue  in.  381.  (rf.) 
LORD'S  DAY  ACT ; 

plea  of,  in  avoidance  of  contract.  325. 
LOSING  TRIAL ; 

what  is  meant  by.  172, 3. 
LUNACY; 

plea  of.  324. 
LUNATIC ; 

action  by.  265. 

M. 

MAIL  CONTRACTOR; 

bringing  money  into  court,  in  action  against  312. 
may  be  sued,  without  joining  his  copartners.  318,  19. 
MAINTENANCE; 

plea  in  avoidance  of  contract  for.  324. 
MALICIOUS  ARREST; 

money  not  to  be  paid  into  court,  in  action  for.  312. 
MALICIOUS  PROSECUTION; 
action  for : 

money  not  to  be  paid  into  court  in.  312. 

what  may  be  given  in  evidence,  on  plea  of  not  guilty  in,  and  what  not.  374. 
replication  to  plea  in.  426. 
MAN; 

isle  of,  statutes  of  limitations  extend  to.  6. 
MANDAMUS; 

rule  for,  to  examine  witnesses  in  India,  or  the  colonies,  &c.  240.  485. 487.    See  tit. 

Rules,  and  Witnesses, 
right  of  counsel  to  begin,  in  action  for  false  return  of.  503. 
MANDATE, 

to  sheriff,  in  county  palatine.  113.  126. 
to  bailiff,  in  isle  of  Ely,  &c.  79. 
MARINES; 

action  against  officers  of: 
limitation  of.  8. 
notice  of.  18.  (rf.) 
general  issue  in.  380. 
MARKET  OVERT; 

plea  in  trover,  of  sale  in.  330. 
MARRIAGE ; 

plea  in  avoidance  of  contract,  for  restraint  of*  324. 
MARSHAL, 

of  King's  Bench  prison  : 

ancient  mode  of  detaining  prisoner  in  custody  of,  in  K.  B.  185. 
present  mode  of  detaining  him,  on  stat.  2  W.  IV.  c.  39.  p.  186. 
writ  of  detainer  to  :  See  tit.  Detainer, 
direction  and  form  of.  186. 

copy  of,  and  indorsement  on,  to  be  delivered  to.  Id.  187. 
declaration  on,  to  allege  prisoner  to  be  in  custody  of.  187. 

commencement  of.  184. 187. 
MASTER, 

in  Exchequer  of  pleas,  by  whom  formerly  appointed :  34. 
office  ana  duties  of.  Id.  35,  6. 
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MONEY ; 

paying  into  court : 

in  discharge  of  cause  of  action  : 

plea  of  payment  of,  into  court.  312,  13,  14.  394,  5. 
advantages  of  pleading.  SIS. 
decisions  thereon.  313,  14. 
conclusion  of.  399. 
rule  for,  and  how  formerly  drawn  up.  237.  240.  314. 
practice  now  governed  by  law  amendment  act.  SI 4. 
rule  of  court  thereon.  Id. 
effect  of  such  rule.  Id. 

to  whom,  and  how,  money  is  paid.  Id.  315.  Addend,  to  p.  315. 
proceedings  formerly  had,  where  money  was  paid  into  court.  315. 
replication  to  plea  of,  and  proceedings  thereon :  Id.  316.  425. 
decisions  thereon.  316,  17.  Addend,  to  p.  317. 
on  court  of  requests'  acts.  317. 
costs  on  :  315,  16,  17. 
when  paid  into  court,  in  actions  which  are  consolidated.  SI 7. 
had  and  received : 

affidavit  to  hold  to  bail  for.  123,  4. 
operation  of  plea  of  non  assumpsit,  in  action  for.  349.  > 
lent: 

bond  given  in  satisfaction  must  be  pleaded  specially,  in  action  for.  348. 
paid: 

affidavit  to  hold  to  bail  for.  1 23,  4. 
pleas  in  action  for.  348,  9. 
MOTIONS; 
what.  235. 

for  rules.  See  tit.  Rules. 
notice  of;  241.  See  tit.  Notice. 

in  what  cases  necessary,  or  proper  to  be  given.  Id. 
for  setting  aside,  or  staying  proceedings,  td. 
unnecessary,  for  judgment  as  in  case  of  nonsuit.  242. 
affidavits  in  support  of;  Id.  See  tit.  Affidavits. 
before  whom  sworn :  242. 
court  or  judge.  Id. 
commissioner.  See  tit.  Commissions. 
attorney,  or  his  clerk.  244. 
for  new  trial,  before  sheriff,  &c.  471,  2,  3. 
MUNICIPAL  CORPORATION  ACT ; 

general  issue,  in  action  for  things  done  in  pursuance  of.  382.  (ft.) 
MUTINY  ACT; 

actions  for  things  done  in  pursuance  of: 
limitation  of.  8. 
general  issue  in.  382. 
MUTUAL  ACCOUNTS; 

effect  of,  on  statutes  of  limitations.  15. 
MUTUAL  CREDIT; 
plea  of.  328. 

N. 

NAVY; 

action  against  officers  of: 
notice  of.  18.  (rf.) 
general  issue  in.  380. 
NEGLIGENCE; 

plea  in  excuse  of,  in  actions  for.  330. 
NEW  ASSIGNMENT.  430.  See  tit.  Pleas  &  Pleading. 
NEW  TRIAL; 

moving  for.  538, 9. 

after  trial  of  issue  before  sheriff,  &c.  on  law  amendment  act.  470,  &c.    Addend,  to  pp. 

470,  71. 
certificate  for  staying  judgment  or  execution.  470.  473. 
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NEW  TRIAL; 

of  causes  tried  in  C.P.  at  Lancatter.  539,  40. 

decisions  thereon.  541. 
when  allowed,  or  not. in  trifling  action.  Id.  549. 
■lotion  for,  when  made,  in  K.  B.  543. 
C.  P.  Id. 


comb  on,  of  first  trial,  when  rule  is  silent  respecting 
NIL  DEBET;  323. 

plea  of,  abolished.  Id.  360.  363. 
NIL  DICITi 

judgment  by.  See  lit.  Judgments. 
NISI  PiUUS; 

triali  at.  See  tit.  Tried. 

judge's  order  for  amending  variances  lit.  515. 
NISI  PRIUS  RECORD; 
content*  of:  475. 

placita,  in  K.  B.  Id. 
C.  P.  Id. 
abolished.  Id. 
jurala.  Id. 

after  judgment  of  rctpondtat  (miter.  476. 
costs  of  passing.  Id. 
repealing.  Id.  Addend.  Id. 

making  up  in  ejectment,  on  administration  of  justice 
form  of,  in  K.  B.  C.  P.  or  Exchequer.  633. 
NOLLE  PROSEQUI;  «?. 
what.  Id. 
ax  to  one  of  several  counts.  Id. 

si  to  one  or  more  of  several  defendants.  Id. 
one  count,  or  part  of  declaration.  Id. 
NON-APPEARANCE, 

of  third  party,  adverse  claims  barred  by.  973. 
judgment  for,  to  icire  facial.  591. 
NON  ASSUMPSIT; 

plea  of.  323.  337,  S. 
NON  CEPIT; 

plea  of.  329.375. 

NON  CONCESSIT; 

plea  of.  363. 
NOW  DETINET; 

plea  of.  329.  364,  5. 

NON  DIMISIT; 

plea  of,  in  debt  for  rent,  on  parol  demise.  360. 
NON  EST  FACTUM; 

plea  of.  333.  356,  7. 

NON  EST  INVENTUS; 

return  of,  to  writ  of  lummoni.  16, 17.  B9.  10S. 
distringas.    1 37.  171. 
cajnas :  171. 

aliai,  or  pluriei.  93. 
NON-FEAZANCE; 

leteral  counts  for,  when  not  allowed,  si  7. 
NONJOINDER, 

of  parties,  how  taken  advantage  of.  319.  341. 
plea  of,  in  abatement.  319.  Ste  tit.  Fleet  St  Pleadii 
replication  thereto.  Id. 
NON  OBSTANTE  VEREDICTO; 


NON 


OMITTAS; 
o  additional  fee  for  clause  of,  in  diitrmgat. 
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NON  PROS; 

general  rules  relating  to.  29. 
judgment  of,  for  not  declaring.  924. 

replying.  432,  5. 

paying  costs,  on  discontinuance.  417. 
assigning  errors.  608. 
NON-RESIDENCE; 

notice  of  action,  against  spiritual  persons,  for.  18.  (d.) 
NONSUIT; 

second  arrest  after,  for  same  cause.  118. 
judgment  as  in  case  of.  463,  4.  See  tit.  Judgment*. 
on  writ  of  trial  before  sheriff  &c.  470. 
costs  of  special  jury  on.  478,  9. 
time  of  applying  for.  508. 
rule  for  judgment  after,  unnecessary.  538. 
moving  to  set  aside,  and  for  a  new  trial.  Id.  539. 
final  judgment  after.  545.  See  tit.  Judgment*. 
taxation  of  costs  on.  Id. 
entry  of  judgment  after.  546. 
time  of  suing  out  execution  on.  5659 6. 
NOT  GUILTY ; 

plea  of,  in  case.  399.  365. 

trespass.  329.  376. 
action  on  penal  statute.  363,  4. 
NOTICE, 
of  action ; 

to  excise  officers,  &c.  18. 
other  persons.  19. 
to  examiners,  by  person  desirous  of  being  admitted  an  attorney.  49. 
of  application  to  court,  for  that  purpose :  50.  56. 

delivery  of,  at  master's  or  prothonotaries'  office.  51. 
to  be  re-admitted  an  attorney.  56. 
of  appointment  of  attorney,  in  Exchequer.  54.    • 
to  be  subscribed  to  writ  of  ditttinga*.  80. 
to  defendant,  on  writ  of  capiat,  84. 

to  be  written  or  indorsed  thereon.  184. 
of  more  than  two  bail  irregular,  unless  by  order  of  court,  or  a  judge.  144. 
of  bail:  146,  7,  8. 
in  Exchequer.  148. 

when  accompanied  by  affidavit*  of  justification.  151. 
exception  to  bail.  148,  9. 

adding  and  justifying  bail,  by  previous  leave  of  judge  or  baron.  149,  50.  149.  (/.) 
putting  in  and  justifying  bail,  at  same  time.  154, 5. 
requiring  further  time  to  inquire  after  bail.  154. 
of  justification  of  bail,  when  given.  150. 

when  put  in  and  excepted  to,  in  vacation.  Id.  151. 
render  of  principal  to  county  gaol,  in  Exchequer.  162. 
writ  of  error,  to  prevent  tupertedeas  of  prisoner.  1 90,  9 1 . 
declaration:  221,  2. 

need  not  state  amount  of  damages.  222. 
sticking  up  in  office.  Id.  223. 

particulars  of  demand  to  be  delivered  with,  if  filed.  502,  5. 
to  plead :  228. 

in  action  against  prisoner.  188. 
computation  of  time  for  pleading  thereon.  230. 
of  motion : 

for  discharge  of  prisoner,  on  stat.  48  Geo.  III.  c  123.  pp.  194,  5. 

judgment  as  in  case  of  nonsuit,  unnecessary,  except  to  stay  proceedings.  242. 

Addend.  Id. 
enlarging  rule.  247,  8. 

setting  aside  proceedings  for  irregularity.  262. 
staying  proceedings,  on  interpleader  act.  274, 
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term's  notice,  and  when  given.  Id.  See  tit  Term'i  Notice. 
when  defendant,  after  notice  of  trial,  lets  judgment  go  by  default, 
declaration 
continuance,  or  countermand  of,  where  given.  994. 
of  set  off.  396,7. 

letting  down  demurrers,  &rc  for  argument.  451. 
point*  intended  to  be  insisted  upon  in  argument.  453. 
trial  at  bar,  to  officer  of  court  45T. 

to  whom  given,  in  country  causes.  459. 


o  whom  given.  Id.  460. 
when  given : 

in  London,  and  Middleiez.  460. 
for  adjournment  day,  in  London.  Id. 
term's  notice,  when  necessary,  and  when  not.  Id. 
short  notice,  in  country  causes.  Id. 
countermand  of,  where  given.  461. 

when  given.  Id. 
new  notice  of,  when  necessary,  and  when  not.  Id.  462. 
notice  of  continuance,  &c  463. 
before  sheriff,  &c.  on  law  amendment  act.  4GB. 
requiring  adverse  party  to  admit  cony  of  judgment,  or  writ,  Sic.  4H0. 
of  intention  to  adduce  written  or  printed  documents  in  evidence;  4B1,  3 
form  of.  633,  4. 
time  and  place  of  examination  of  witnesses,  on  interrogatories.  4<»o. 
taxing  costs;  561. 
in  Exchequer.  Id. 

unnecessary,  when  defendant  has  not  appeared.  Id.  562. 
act  of  bankruptcy,  to  sheriff.  570,71.  See  tit.  Sheriff. 
in  writing,  a  sufficient  appearance  hy  bail,  or  defendant,  in  tcirefttdas.  Si 
of  allowance  of  writ  of  error:  602,3.  See  tit.  Error. 

must  state  some  particular  ground  of  error.  603. 
exception  to,  and  justification  of  bail  in  error.  604,  5. 
setting  down  case  for  argument,  on  writ  of  error.  614. 
in  ejectment,  by  landlord  against  tenant,  on  administration  of  justice  net : 
to  appear,  and  plead  to  declaration.  Id. 
of  trial.  Id. 
NUISANCE ; 
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NUNC  PRO  TUNC ; 

entering  judgment.  548. 
NUNQUAM  INDEBITATUS; 

operation  of  plea  of.  .360. 

o. 

OATH, 

of  witnesses  to  be  examined  upon  interrogatories ;  492,  3. 
by  whom  administered.  Id. 

J  tower  of  arbitrator  to  administer.  498. 
CD  HOURS, 
in  K.  B.  and  C.  P.  36. 
at  Exchequer  office.  Id.  37. 
alteration  of,  by  R.  T.  7  W.  IV.  Addend,  to  p.  37. 
OFFICERS, 

of  King's  Bench  and  Common  Pleas.  34. 
Exchequer  of  Pleas ;  Id.  35. 

before  stat.  2  &  5  W.  IV.  c.  110.  Id. 
by  that  statute.  35. 

principal  officers,  on  plea  side  of,  and  their  duties.  Id.  36. 
filacer,  &c.  by  whom  appointed.  95.  (A.) 
clerk  of  the  errors.  36.  95.  (h.) 
rules  respecting,  and  their  fees,  &c.  39,  40. 
all  the  superior  courts,  by  stat  7  W.  IV.  &  1  Vict.  c.  SO.  §  3.  Addend,  to  p.  34. 
for  issuing,  signing,  and  sealing  writs.  71. 
fees  of.  See  tit.  Fees. 

of  customs,  and  excise.  Sec  tit.  Customs,  and  Excise. 
army,  navy,  and  marines.  See  those  titles. 
OFFICES, 

in  superior  courts,  abolished  by  stat.  7  W.  IV.  &  1  Vict.  c.  30.  §  1.  Addend,  to  p.  84. 
ORDERS.  See  tit.  Judge's  Orders. 
ORIGINAL  WRIT; 

jurisdiction  by,  of  courts  of  K.  B.  and  C.  P.  57. 
essoign  or  general  return  days  of.  See  tit.  Return  Days. 
process  thereon,  before  uniformity  of  process  act : 

distringas.  74.  (g.)  77,  8.  (g.) 
teste  and  return  of.  59.  (c.)  80.  (bJ)  94.  (a.) 
how  served  and  executed.  1 10.  (g.)  1 1 1.  (</.) 
time  and  mode  of  appearance  on.  140.  (a.) 
in  what  cases  abolished,  by  uniformity  of  process  act.  59. 

distinction  between  proceedings  by,  and  by  bill,  in  what  cases  abolished  by  that  act*  Id. 
on  what  that  distinction  formerly  depended.  Id.  (c.) 
cases  to  which  the  statute  does  not  apply.  60,  61. 
in  what  cases  it  may  still  be  sued  out.  60. 
ejectment  may  be  commenced  by,  in  K.  B.  or  C.  P.  622. 
declaring  by,  in  different  courts,  no  waiver  of  bail.  163. 
certiorari  for,  in  error,  abolished.  611, 12. 
OVERSEERS; 
actions  against : 

general  issue  in.  380. 
certificate  for  double  costs  in.  534. 
OUTLAWRY ; 
proceedings  to : 

before  judgment : 

on  writ  of  distringas.  76,7.  113.  137,8.  168. 

capias.  16,  17.  91. 
pluries  capias  need  not  be  stamped  by  clerk  of  warrants.  94. 
writs  of  cxigi  facias,  and  proclamation :  93. 

teste  and  return  of.  80.  93. 
in  Exchequer :  95. 

filacer,  &c  by  whom  appointed.  Id. 
after  judgment  94,5. 


PARLIAMENT; 

taxation  of  cost*,  on  print*  bill*  in.  iso. 

trial  of  controverted  elections.  Id.  1S1. 
PAROL  DEMURRER, 


abolished,  by  itat  11  Geo.  IV.  4  1  W.  IV.  c  47.  J  10.  Id.  381.387. 
PARTICULARS, 

of  plaintiff's  demand  {  SOI. 

summons  and  order  for,  may  be  obtained  before  appearance.  908. 
when  required  by  R.  T.  1  W.  IV.  and  co.isequence  of  not  deliveri 
decisions  thereon.  Id.  303.  Addend,  to  p.  303. 
in  actions  for  wrong*.  303.  Addend,  id. 
time  for  pleading,  after  delivery  of.  229.  SOS. 
effect  of  mistake  in,  at  trial.  303,  4. 
copy  of,  to  be  annexed  to  record.  304,  5. 
delivery  of,  when  so  annexed,  need  not  be  proved.  305. 
of  defendant'*  set  off:  304. 

decisions  respecting.  Id.  Addend,  id. 
copy  of,  to  be  annexed  to  record.  304,  5. 
PARTNERS; 

one  of  several,  may  sue  in  name  of  firm.  £64. 
effect  of  warrant  of  attorney,  by  one  of  several.  S7T,  S. 
PARTNERSHIP; 

plea  of,  between  plaintiff  and  defendant.  337.  34S. 

one  of  several  parties,  with  advene  party.  Id. 
PART-PAYMENT; 

effect  of,  on  statute*  of  limitation*.  S,  6.  13,  13. 

plea  of.   S98,  9. 

PARTY  GRIEVED; 

limitation  of  action*  for  penalties,  &c.  given  to.  4,  5. 
PAUPER; 

what,  and  when,  and  how  admitted  to  sue  infoma  jxruperit,  and  when  ■ 

effect  of  his  admission.  Id. 

defence  of  actions  and  prosecutions  against.  Id.  64. 

security  for  costs  in  actions  by.  368. 

may  be  called  upon,  by  rule,  to  pay  cost*,  for  not  proceeding  to  trial,  tlii 

P* 
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PAYMENT; 

plea  of; 
before  action  brought : 
of  part  of  sum  demanded.  395. 
evidence  on.  394, 5. 
after  action  brought : 
of  money  into  court.  312,  13. 
replication  to  plea  o": 

before  action  bi  ought.  424,  5. 
after  action  brought.  315,  16. 
of  part,  may  be  given  in  evidence,  in  mitigation  of  damages.  393. 
PEACE  OFFICER ; 

service  on,  of  writ  of  summons  against  inhabitants  of  county,  or  city  of  town,  &c. 

83.111. 
PEERS. 

how  formerly  sued.  8 1 . 

mode  of  proceeding  against,  by  original  writ,  abolished.  59.  81. 
must  now  be  sued  by  writ  of  summons,  or  distringas.  81. 
not  subject  to  capias.  Id. 
how  described  in  process.  Id. 
PENAL  ACTION; 

compounding,  where  part  of  penalty  goes  to  crown.  286. 
PENAL  STATUTE ; 
actions  of  debt  on: 

mode  of  p'eadin?  in,  not  particularly  noticed  in  statutory  rules  of  pleading.  337. 862. 
pleas  in.  363,  4.  Addend,  to  p.  363. 

pleading  double,  not  allowed  in  action,  or  information,  on.  409. 
PENALTIES; 

limitation  of  actions  for,  when  given  to  party  grieved.  4,  5. 
PEREMPTORY  RULE, 

to  declare.  Sre  tit.  Declaration,  and  Rules. 
PERFORMANCE; 

plea  of.  326. 
PERJURY, 

of  witnesses,  in  giving  false  evidence  upon  interrogatories.  498. 

before  arbitrators.  498. 
indictment  for.  493. 
PER  MINAS ; 

plea  of,  in  avoidance  of  contract.  325. 
PERSONAL  ACTIONS.  See  tit.  Actions. 
PERSONAL  PROPERTY ; 

actions  for  injuries  to.  Same  title. 
PLACITA, 

directed  to  be  omitted.  475.  633. 
PLEADINGS.  See  tit.  Pleas  &  Pleading.         .    » 
PLEA  ROLL.  445. 
PLEA-SIDE, 

of  K.  B.  rules  on :  See  tit.  Rules. 
common.  235,  Ac. 
special.  235.  239. 
PLEAS  and  PLEADING : 
time  for  pleading ; 
to  jurisdiction  of  court  321. 
in  abatement,  &c.  Id.  Addend,  id. 
bar:  228. 
in  general.  Id. 

in  actions  against  prisoners.  188. 
when  time  does  not  expire  before  10th  August.  228,  9. 
after  delivery  of  bill  of  particulars.  229. 

computation  of,  and  when  days  are  reckoned  exclusively,  or  inclusively.  60.  (ft.) 

930.  Addend,  to  p.  230. 
summons  and  order  for  further  time.  230. 
further  time,  how  reckoned.  231.  Addend,  id. 


for  wrongs-  Id. 
of  person  as  co-defendant,  form  of.  319. 
effect  of  such  plea,  by  Lord  Tenterden'i  act ;  Id. 

where  subsequent   proceedings   are    had   a 

replication  thereto,  of  discharge  by  certificate,  &c  3 
right  of  counsel  to  begin  and  reply,  on  trial  of.  509. 
of  misnomer,  not  pleadable  in  personal  actions.  67.  S20J  Add, 
evidence  on  issue  of  outer  action  pendent,  &c.  455. 

what.  332. 
how  treated  of.  Id. 

in  actions  upon  contract*:  Id.  I 

in  denial :  Id.  323. 


special.  Id. 
a  confession  and  avoidance;  382. 
of  contract :  Id.  323. 


by  statute.  385,  6. 
performance :  396. 

excuse  of.  Id.  SSI. 
avoidance  of  liability.  332,  3.  S27. 
discharge.  328. 
ins  for  wrongs :  329. 
n  denial :   /(/. 
common.  Id. 
special.  Id. 
a  justification,  or  excuse:  Id. 

in  detinue.  Id.  See  tit.  Detinue. 
trover.  Id.  330.  Sac  tit.  Trover. 
action  of  slander.  330.  Sec  tit.  Standi 
against  carrier.  Id. 
for  negligence.  Id. 
replevin.  Id.  331.  See  tit.  Replevin. 
trespass;  331.  See  tit.  Trapau. 
to  the  person.  Id.  339. 
real  property.  339, 3. 
personal  property.  333,  4. 
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PLEAS  and  PLEADING : 

in  bar : 
rules  made  by  judges  of  superior  courts,  in  particular  actions: 
to  what  actions  they  do  not  apply.  837. 

when  general  issue  is  given  by  act  of  parliament.  Id. 
what  must  be  proved  on  general  issue,  by  plaintiff:  Id. 
in  actions  upon  contracts.  Id.  338. 
for  wrongs.  338,  9. 
what  might  have  been  formerly,  and  may  now  be  given  in  evidence  by  defendant,  on 

general  issue,  or  must  be  specially  pleaded ; 
in  actions  upon  contracts : 

assumpsit.  339,  Ac.  See  tit.  Assumpsit. 
covenant.  356.  See  tit.  Covenant. 
debt  on  specialty.  357,  8,  9.  See  tit.  Debt. 
simple  contract  359.  Same  title. 
in  actions  for  wrongs :  S64. 

detinue.  Id.  365.  See  tit.  Detinue. 
case ;  Id.  See  tit.  Case. 
for  nuisance.  Id.  366. 

obstructing  right  of  way,  &c.  Id. 
trover.  367,  8.  See  tit.  Trover. 
for  slander.  369,  70.  See  tit.  Slander. 
malicious  prosecution.  374. 
escape.  Id. 
against  carriers.  375.  * 

trespass  to  the  person.  376.  See  tit.  Trespass, 
quare  dauswn /regit.  Id.  377. 
de  bonis  asportatis.  378. 
in  actions  on  bills,  or  notes :  351.  See  tit.  Bills  of  Exchange,  and  Promissory  Notes. 
not  particularly  affected  by  statutory  rules: 
account  362,  3.  See  tit  Account. 
annuity.  363.  See  tit  Annuity. 
debt,  or  scire  facias,  on  record.  Id. 

on  penal  statute.  Id.  364.  Addend,  to  p.  363.  See  tit.  Debt. 
replevin.  375.  See  tit  Replevin* 
trespass  to  the  person.  376.  See  tit  Trespass. 
in  what  cases  general  issue  may  be  pleaded,  by  act  of  parliament :  378.  See  tit  General 

Issue. 
in  actions  for  distresses  for  poors'  rates.  Id.  379. 

against  justices  of  the  peace,  constables,  &c  379,  80. 
churchwardens  and  overseers,  &c.  380. 
persons  exercising  public  employments.  Id. 
officers  of  customs,  and  excise,  &c.  Id. 
for  irregular  distresses.  Id.  381. 
in  other  cases :  381,  2. 

for  things  done  in  pursuance  of  court  of  requests  acts.  Id.  382. 
proviso  authorizing  persons  to  plead  it.  382. 

observations  thereon.  Id. 
defendant  not  allowed  to  plead  specially  therewith,  when  given  by  statute.  Id. 

383 
in  actions  by  or  against  bankrupts,  or  insolvent  debtors:  383. 

bankruptcy  of  plaintiff.  Id. 

defendant:  Id. 

by  stat  5  Geo.  II.  c.  30.  §  7.  Id.  384. 

6  Geo.  IV.  C  16.  §  126.  pp.  384,  5. 
.discharge  of  insolvent  debtors.  385. 
by  or  against  assignees  of  bankrupt,  or  insolvent  debtor,  &c.  385,  6. 
against  executor,  or  administrator.  386,  7.  See  tit  Executors  and  Adminis- 
trators. 
against  heir,  or  devisee.  387.  See  tit.  Heirs  and  Devisees. 
title  of.  Id.  388. 


of  plaintiff's  whole  demand.  393. 
of  entire  sum,  on  several  count*,  or  breaches.  Id.  39 
form  of.  394. 
conclusion  of.  398,  9. 
evidence  on.  394,  5.  Addend,  to  p.  394. 
of  tender :  See  tit.  Tender. 

when  necessary  to  be  pleaded.  S9S. 
in  bar  of  fiction,  or  damage*.  Id, 
when  pleaded,  or  not,  with  general  brae.  595. 
form  of:  Id.  Addend,  to  p.  396. 
'  tender.  395,  6. 
tout  tempt  prut,  and  uncore  prut.  396. 
bringing  money  into  court.  hL 
consequence  of  neglect.  Id. 
of  let  off,  plea  or  notice  of.  Id.  397.     See  tit.  Setoff. 
conclusion  of,  at  common  law.  397,  S. 
by  statutory  rules.  338. 
to  plea  of  payment;  Id.  399. 

or  money  into  court.  599. 
tem'ei'.  Id. 
when  estoppel  is  pleaded,  or  replied.  400. 
mral  matter*;  /•'. 
at  common  taw:  Id. 
byttat  4  Ann.  c.  16.  Id. 

•eveial  plcu,  when  formerly  allowed,  and  who 

Cost*  OB.    Id. 

inconsistent  pleat.  Id.  409. 
in  a  P.  40S,  5. 

on  penal  statute,  &c  405,  4.    " 
by  statutory  rule:  404,  S. 

quenccs  of  violating  same,  405. 
upon  the  trial,  as  to  cost*,  &e.  Id.  4C 
decisions  thereon,  where  several  pleas  have 
406,  7.  Ada 
when  not  allowed.  407,  f 
leave  for,  how  formerly  obtained,  in  K.  B.  409. 
C.P.  Id. 
how  now  obtained.  Id. 
when  ■  stay  of  proceeding*.  Addend.  Id. 
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LEAS  and  PLEADING : 

in  bar;  • 

adding  special  plea.  412. 
amending.  Id.  413. 
waiving  general  issue,  in  K.  B.  415. 
rule,  or  order,  to  abide  by  special  plea,  or  demurrer ;  Id. 

abolished.  Id.  414. 
striking  out.  414. 
setting  aside.  Id.  415. 
entries  of,  on  roll  445,  6. 
after  last  pleading,  &c  447,  8. 
how  pleaded.  500. 

affidavit  to  accompany :  448.  500,  501. 
befo.  e  whom  swon    500. 
when  not  sufficient  to  support  plea.  501. 
rule  to  reply;  416. 
when  ptven.  Id. 
when  it  expires.  Id. 
replications:  418. 

how  affected  by  statutory  rules.  Id.  419* 
similiter.  419. 

in  denial,  or  confession  and  avoidance,  &c.  Id. 
in  act:ons  upon  contracts  :  Id. 

to  plea  of  statute  of  frauds.  Id. 

coverture.  Id.  Addend,  id. 
bankruptcy  in  defendant.  419, 20. 

{ilaintuT.  420. 
aintiff  Id. 
of  de  injuria,  &c  in  assumpsit.  Id. 
in  actions  on  bills,  or  no:es :  421. 

to  pleas  of  want,  or  failure,  of  consideration.  Id. 

on  other  grounds.  Id.  422. 
proof  of  consideration,  on  whom  it  lies.  423,  4.  Addend,  to  p.  425. 
to  plea  of  payment,  in  satisfaction,  Ac.  315, 16.  424, 5. 

of  money  into  court.  315,  16.  425. 
tender.  Id. 

set  off,  and  evidence  thereon.  Id. 
in  debt  on  bond.  Id. 
in  excuse  o"  performance.  426. 
in  actions  for  wrongs:  Id. 
trover.  Id. 

action  for  malicious  prosecution.  Id. 
replevin.  426. 
trespass  to  the  person.  427,  8. 

quare  clausum  /regit :  428,  9. 

twenty  years'  adverse  possession.  429. 
de  bonis  asportatis.  Id.  430. 
how  entitled.  430. 
commencement  o?:  Id.  431. 

by  statutory  rule.  431. 
body  of:  Id. 
statement  of  venue  in,  unnecessary.  Id. 
protestando,  what.  Id. 

abolished.  Id. 
conclusion  of;  Id.  432. 

after  special  traverse.  452. 
with  a  prout  patet  per  recordum.  4$$. 
signing.  432. 
delivery  of.  Id. 

judgment  of  non  pros,  for  not  replying,  &c.  Id. 
demand  of  replication,  &c.  Id.  433. 


PLEAS  *nd  PLEADING : 

new  assign  men  I.  430. 

rule  to  rejoin,  or  plead  to  new  assignment.   In 
rejoinder,  surrejoinder,  rebutter,  surrebutter, 
PLEDGES, 

to  prosecute,  at  conclusion  of  declaration,  dii 
PLUR1ES  CAPIAS, 

need  not  be  stamped,  by  clerk  of  s 
writs.  See  tit.  Summon*,  and  C     ' 
I-OLICIES  or  ASSURANCE ; 


averment  of  interest  in.  S15. 

it  allowed  in,  on  saint  policy. 

i,  and  for  money  had  and  received, 

on  consolidation  of,  where  money 

I'ONE  LOQUELAM  :  See  tit.  Common  Z*sw  at  . 

causes  removed  hv,  ciceptcd  out  of  uuitbrrnit 

POOR  LAW  AMENDMENT  ACT; 

is  against  commissioners,  or  hi 

limitation  of.  7. 

general  issue  in.  38a.  «. 

POSTEA; 

•s  objected  to  as  interested,  to 
order  for  amending  MiluiaM  to  lie  indorsed  < 
to  be  entered  of  record,  willi  judge's  ccrtificat 
form  of.  53T. 

not  formerly  allowed  to  he  taken  out  of  office 
for  what  purpose  it  muj  In;  tilkcu  out.   Id, 
how  framed,  on  judgment  signed  in  vacation. 
POUNDAGE  i 

right  of  sheriff  to,  on  interpleader  act,  584. 
POWER, 

of  judges  to  make  general  rules.  S7,  &c.    See 
PRACTICE  COURT;  See  tit.  Bail  Cowl. 
in  K.  B.;  S3. 

arrangement  oi  business  in.  Id.  34. 
no  separate  practice  court,  in  C.  P.  or  Excheq 
practical  business  how  transacted  therein.  Id. 
PRACTICAL  FORMS.  630,  &e. 
PRiECIPE, 

for  writs,  issued  on  uniformity  of  process  act. 
rules  entered  on,  with  clerk  of  rules,  &c.  See 
for  habere  faciat  poucstionem,  unnecessary.  62; 
PRISONERS; 

mode  of  proceeding  against  by  bill,  abolished, 
writ  of  mminuiu  may  be  issued  against.  63,  6. 
in  custody  on  civil  or  criminal  account,  &c  IE 
proceedings  against,  by  tame  plaintiff,  or  third 

alteration  of.  Id.  185. 
in  custody  of  sheriff,  &c  183. 

proceedings  against,  by  tame  plaintiff,  for 
time  for  declaring.  Id.  184. 
declaration  : 

beginning  of.  184. 
three  copies  of,  formerly  nece 
two  copies  only  now  required. 
giving  rule  to  appear,  and  pie; 
affidavit  of  delivery  of  copy  of 
proceedings  against,  by  tame  plaintiff  foi 


INDEX.  hi 

RISONERS; 

in  custody  of  marshal,  or  warden :  185. 
ancient  mode  of  detaining ;  Id. 

when  in  custody  of  marshal,  in  K.  B.  Id. 

warden,  in  C.  P.  and  Exchequer.  Id.  186. 
present  mode  of  detaining :  186. 

by  writ  of  detainer :  See  tit.  Detainer. 

declaration,  and  proceedings  on.  187. 
mode  of  proceeding  against,  by  same  plaintiff  for  different  cause  of  action,  or 

by  third  person.  Id. 
beginning  of  declaration  against.  Id.  188. 
in  custody  of  sheriff,  &c.  marshal,  or  warden  : 

time  for  pleading  to  declaration  against  188. 

rule  to  plead.  Id. 

demand  of  plea.  Id. 

proceedings  against,  subsequent  to  plea :  189. 

time  for  proceeding  to  trial,  or  final  judgment  against.  Id. 
to  charge  defendant  in  execution,  proceedings  need  not  be  entered  of  re- 
cord. Id. 
when  defendant  is  entitled  to  his  discharge,  for  plaintiff's  not  declaring,  &c. 

190. 
order  for  his  discharge.  Id. 
in  custody  on  criminal  account,  not  chargeable  with  civil  action,  without  leave.  188, 9. 

Addend,  to  p.  189. 
lists  of,  when  supersedeable,  to  be  presented  to  judges,  by  marshal  or  warden.  190. 
discharge  of  such  prisoners.  Id.  191.  Addend,  to  p.  191. 

relief  of  debtors  in  execution  for  small  debts,  on  stat.  48  Geo.  III.  c.  123.  pp.  191,  2. 
decisions  thereon.  192,  3,  4.  Addend,  to  p.  193. 
application  for  discharge  of,  when  and  how  made.  194,  5.  Addend,  id. 
rule  for  discharge  of.  194,  5. 
time  for  imprisonment  of,  when  committed  by  courts  of  conscience ;  195,  6,  7. 
in  London.  196. 
Westminster:  197. 

where  there  are  several  executions.  196,  7. 
judge's  order  for  discharge  of,  on  plaintiff's  attorney  not  declaring  name  and  place  of 

abode  of  his  client.  98,  9.  240. 
attorney's  presence  necessary,  on  giving  warrant  of  attorney,  or  cognovit  by.  279. 

288. 

ROCESS, 

in  personal  actions : 

formerly  used  for  commencing,  in  K.  R.  57. 

C.  P.  Id. 
Exchequer.  58. 
abolished  by  stat.  2  W.  IV.  c.  39.  Id. 
authorized  by  that  statute,  for  commencement  of.  59. 
original  writs,  and  mode  of  proceeding  by  bill,  in  what  cases  abolished :  Id. 

grounds  of  distinction  between.  Id.  (c.) 
cases  to  which  the  statute  does  not  apply.  60. 
primary,  and  auxiliary.  61. 
serviceable,  or  bailable.  Id. 
mesne,  or  final.  127.  (a.) 
as  prescribed  by  uniformity  of  process  act.  65. 
general  rules  relating  to.  29. 
serviceable;  61.  65. 
in  ordinary  cases : 

writ  of  summons :  See  tit.  Summons. 

alias,  or  pluries.     Same  title, 
distringas.    See  tit.  Distringas. 
against  peers,  and  members  of  House  of  Commons.  81,2. 

members  of  parliament,  to  enforce  provisions  of  stat.  6  Geo.  IV. 

c.  16.  §  10.  Id.     See  tit.  Members  of  Parliament. 
corporations,  and  hundredors.  83. 


l»i  INDEX. 

PROCESS, 

in  personal  action* : 

bailable:  6).  84. 

writ  of  ca fini :  Sec  tit.  Capiat. 

alia*,  and  pluriet.     Saute  title. 
detainer.     See  tit.  Detainer. 
of  outlawry.     See  tit.  Outlawry, 
pracipe  for.     See  tit.  Praecipe. 
direction  of.     See  tit.  Direction. 
form*  of:  See  tit-  Summons,  Distringas,  Capiat,  4c. 

nmst  be  strictly  adhered  to.  68.  88. 
Mamies  and  rules,  respecting  indorsements  on.  102,  3. 
date  of.   70.  96.  (a.) 

trite  and  return  of.  96.      See  tit.  Teste  and  Return. 
memorandum  to  be  subscribed  to.     Sec  tit.  Memoranda. 
indorsements  on.     See  tit.  Indorsements. 
distinction  between  vo'd.  and  irregular.  104. 
setting  aside  for  i  vegularily:  Id.  105. 

application  for,  when  mode.  105,6. 
amendment  of.  107. 

entry  of  on  record,  *oavo'd  statutes  of  limitation!.  108,9.  445. 
appearance  on.     Sse  tit.  Appearance. 
warrant  of  attorney,  and  cognovit,  how  given  by  prisoner!  in  custody  ca.  tit, 

for  bringing  in  jury.    See  tit,  Jury  Protest. 

subpoenaing  witnesses.     See  tit.  Witnesses. 
6nal:  127.{«.) 
fieri  facias,  capiat  ad  satisfaciendum,  and  elegit.     Sec  tho*e  title*, 
lime  required  between  tette  and  return  of,  to  6x  bail.  568,  9. 
habere  facias  possessionem.  627,  ft.     See  tit.  Ejectment. 
error  in,  how  taken  advantage  of.  595,  6.     See  tit.  Error. 
PROCESS  ROLL.  445. 
PROCHEIN  AMY; 

effect  of  special  admission  of.  62, 
rule  for  admission  of,  in  K.  B.  Id.  (/> 
judge**  order  for  such  admission,  in  C.  P.  Id. 
PROCLAMATION; 

writ  of.  93. 
PROHIBITION; 

pleading  double  in.  404. 
damages  in.  528. 
PROMISE; 

when  sufficient,  or  not,  to  take  cue  out  of  statute*  of  limitations.  8,  &c 
PROMISSORY  NOTES, 

affidavit  to  hold  to  bail  in.  120,  &c.     See  tit  Affidavits. 
form  of  declaring  in.  212. 
,  reference  to  master,  or  pro tho notaries,  to  compute  principal  and  interest  in-   Sat 

tit  Xeferewat. 
plea* in:  351. 
in  denial.  Id. 

confession  and  avoidance.  Id. 
want,  or  failure,  of  consideration.  Id.  353, 3. 
in  action  by  indorsee  against  indorscr.  353,  4. 
illegality  of  consideration,  &c.  354,  5, 
on  other  grounds.  355,  6- 
in  discharge.  356. 

replication*  to,  for  want  or  failure  of  consideration.  42 1 . 
on  other  grounds.  Id.  422. 
proof  of  consideration  for,  on  whom  it  lies.  423,4.  Addend,  to  p.  423. 
PROTEST  AN  DO; 
what.  431. 
abolished.  Id. 
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PROTHONOTAREES, 

of  Common  Pleas ; 

fee  to,  for  entry  of  declaration,  when  payable.  St. 
Exchequer  of  Pleas.  36. 

office  of  abolished,  by  stat.  7  W.  IV.  &  1  Vict.  c.  50.  $  1.  Addend,  to  p.  34. 
PROVISO ; 

trial  by.    See  tit.  Trial. 
PROUT  PATET  PER  RECORDUM; 

conclusion  of  replication,  &c.  with.  455. 
PUTTING  off  TRIAL, 

before  sheriff,  &c.  469. 

QUAKERS.  See  tit.  Affirmation. 
QUARE  IMPEDIT, 

not  affected  by  uniformity  of  process  act.  60. 

excepted  out  of  stat.  3  &  4  W.  IV.  c.  87.  §  36.  Id. 

pleading  double  in.  403,  4. 

costs  in.  549,  50. 
QUASHING  SCIRE  FACIAS; 

costs  on.  593,  4.  See  tit.  Scire  facias. 
QUESTIONS, 

to  be  answered  by  clerk  and  attorney,  on  examination  for  admission.  50. 
QUI  TAM  ACTION; 

security  for  costs  in.  S68.  See  tit.  Security  for  Costs. 
QUO  WARRANTO; 

security  for  costs  in.  269.  Same  title. 

pleading  double  to  information  in  nature  of.  404. 

R. 

RE-ADMISSION, 

of  attornies.  55,  6.  See  tit.  Attornies. 
REAL  ACTIONS ;  Sec  tit.  Actions. 

not  affected  by  uniformity  of  process  act.  60. 
excepted  out  of  stat.  3  &  4  W.  IV.  c.  27.  §  36.  Id. 
abolition  of.  Id. 
REAL  PROPERTY; 

actions  for  injuries  to.  See  tit.  Actions, 
limitation  of  actions,  entries,  and  distresses,  relating  to.  4.  (a.) 
RECOGNIZANCE ; 
of  bail  to  the  action : 
in  Exchequer.  148. 

when  it  may  be  taken  out  of  court.  151. 
entry  of  on  roll.  157,  8.  445. 
scire  facias  on ; 

where  brought.  590,  91.  See  tit.  Scire  facias. 
pleas  in.  363. 
of  bail  in  error: 
in  what  sum ; 

generally.  604. 
in  debt  on  bond.  Id. 
ejectment.  629. 
limitation  of  action  of  debt,  or  scire  facias,  on.  4,  5. 
on  moving  for  new  trial,  in  C.  P.  at  Lancaster.  540. 
RECOGNIZANCE  ROLL.  445. 
RECORD; 

copy  of  particulars  of  demand,  or  set  off,  to  be  annexed  to.  304,  5. 
plea  of  nultiel.  323.  363. 


if  EJECTED  BAIL; 

pntnmj  in 

rat-ier  rf  pa 
ft F JOINDER.  *Ji.  = 
RF.LR.ISE ; 


RRMITTiTt"R, 

«rf  Ifweript,  in  K_  B.  430. 
entry  of  proceedings  after,  li.  See  ct.  Err-ir. 
REMOVAL  o»  CAUSES, 

from  Cheater  and  Watei,  into  court  of  F'-*"— r™*.  on  admiaiatrati 
190.  See  tit  i 
rule*  of  court  thereon.  /J. 

time*  and  modes  of  proceedmc  appointed  thereby.  J£  199. 
from  inferior  courts :   199. 
by  etrtioTiri,  from  Stannary  court  of  Cm  nn««T  into  K.  B.  Zd. 
time  allowed  for  mrrpring  to  bail  on  ioocai  luijwu.  Id.  900. 

for  gning  rule  to  declare  on.  MO. 
demand  of  declaration  necessary,  before  > 
Xbrmity  1 
ot'.P.i 


of  judgment  in  C.  P.  ai 

stannary  court  of  Contrail.  567. 

ICKNDErl.  SeetiLfmZ 

KENT; 

limitation  of  action  ofdebt  for,  on  indenture  of  demise.  4, 
nrrrnri  of,  not  recoverable  for  more  than  nr  years.  533. 
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REPLEVIN; 

action  of; 
pleas  in: 

property  in  defendant,  or  a  third  person.  330.  $75. 
avowries  and  cognizances  in : 
on  distresses ; 

at  common  law : 

for  rents,  services,  or  customs.  530. 

damage  feasant.  Id.  I    " 

fines,  and  amerciaments,  &c.  331. 
by  act  of  parliament.  Id. 
pleas  in  bar  to  avowries  and  cognizances  in  : 

for  rent,  &c.  Id. 

damage  feasant.  Id. 
poorr  rates.  426,  7. 
right  of  counsel  to  begin,  on  trial  of.  505. 
REPLEVIN  BOND; 

damages  in  action  on.  524,  5. 
REPLICATIONS.  See  tit  Pleat  &  Pleading. 
REPORT, 

of  examiners,  touching  conduct,  or  absence  of  witnesses.  493. 
RESCINDING  CONTRACT; 
plea  of.  326. 

when  given  in  evidence,  on  general  issue.  343,  4. 
RESIDENCE, 

of  defendant,  to  be  mentioned  in  writ  of  summons,  &c.  73.82. 
of  bail,  description  of.  See  tit  Bail. 
RESTITUTION ; 

on  vacating  judgment,  setting  aside  execution,  or  granting  new  trial,  &c.  on  stat. 

l  W.  IV.  c.  7.  §  4.  p.  295. 
RETURN  DAYS, 

of  writs :  see  tit.  Teste  and  Return. 
essoign  or  general :  42. 

as  fixed  and  regulated  by  administration  of  justice  act  Id.  43. 

stat.  1  W.  IV.  c  3.  pp.  43,  4. 
of  pone  loquelam,  &c.  for  removal  of  causes  from  inferior  courts,  into  C.  P.  at 

Lancaster.  200,  201. 
of  inquiry  of  damages ;  29 1 . 

in  C.  P.  at  Lancaster.  298,  9. 
RETURNS  to  WRITS; 
by  whom  to  be  made : 

of  serviceable  process : 

writ  of  summons.  17.  167. 
distringas.  77.  167. 
of  bailable  process : 

writ  of  capias.  84,  5.  167. 
detainer.  167.  186. 
when  to  be  made.  167,  8. 

time  allowed  for,  when  rule  expires  in  vacation.  169. 
rule  or  order  for;  168. 

by  court  in  term  time,  or  judge  in  vacation.  169, 70. 
to  writ  of  distringas.  171. 
capias.  Id. 

trial,  and  proceedings  thereon.  470. 
REVENUE; 

pleas,  in  avoidance  of  contract,  in  actions  relating  to.  324. 
REVOCATION, 

of  power  of  arbitrator,  or  umpire.    See  tit  Arbitration,  and  Arbitrators. 
RIENS  en  ARRERE; 

plea  of,  in  debt  for  rent,  on  a  parol  demise.  860. 
annuity.  363. 

3  b 


RIENS  feu  DEVISE; 

pled  of.  397. 

nDTSCENT; 


ias 


writ  of,  Dot  affix ted  to  miifonnitv  of  process  on.  60. 

abolished  by  ,tnt.  s  (t  4  VV.  IV.  c.  27.  £  36.  «. 

right  of  counsel  lo  besrn.  on  trial  of.  507. 
RIGHT  of  COMMON; 

how  alleged  bv  iMlHtlt.  in  nclion  on  the  cue.  &c.  31  5.  391,  7. 
RIGHT  of  DOWER; 

writ  of,  excepted  out  of  star-  3  &  4  W.  IV.  e.  «7.  (  38.  p.  60. 
RIGHT  op  ENTRY; 

limitation  of,  by  stat.  21  Jac.  I.  c.  lu.  i  1.  pp.  6SB.  3. 
RIGHT  oi  WAY; 

pled  of.   332.  377,  8. 

ROLLS ; 

different  kinds  of.  445. 
RULES  and  ORDERS; 

general : 

in  King's  Bench,  and  Common  Pleas.     See  Tiible  of  Rule*,  in  / 
Exchequer:  Id. 

respecting  officer*  of  the  court,  and  their  fees,  Ac.  23. 
practice  peculiar  to  Exchequer.  Id, 
removal  of  enure*  from  Cheiier,  and  Wtdcs.  Id. 
by  judges  of  each  court,  for  government  of  their  own  officer*.  81,  a. 
in  all  tlic  superior  courts  ; 

power  of  judges  to  make,  as,  3,  30. 

made  in  pursuance  of  administration  of  justice  act :  2S. 
relating  to  putting  in  and  justifying  special  bail.  Id. 

shortening  declarations,  in  astumpnl,  ftc  Id. 
delivery  of  particulars  of  demand.  Id. 

respecting  proceedings  in  error.  28.  31,  602. 
made  in  pursuance  of  uniformity  of  process  act :  29. 
relating  to  process.  Id. 

mode  of  declaring  thereon.  Id. 

proceeding  against  sheriff,  &c.    Id. 
made  in  pursuance  of  law  amendment  act ;  30. 
for  regulating  pleadings  in  general.  Id  116,  7. 

in  particular  actioos.  Id. 
payment  of  money  into  court.  Id. 
practical  proceedings;  51. 

respecting  demurrers,  &c.  Id. 
admission  of  written  documents.  Id.  481.  -. 
taNntion  of  costs.  31.  561,  2. 
in  Common  Pleas  at  Lancailer.  31.     Sec  lit.  Common  Pleat  at  Lavauttr 

effect  of,  when  made  by  a  single  judge.  24. 
on  crown  side,  in  K.  B.  235. 
in  C.  P.  and  Exchequer.  Id. 
for  attachment .   Id.     See  tit.  Attachment. 
on  plea  side  of  K.  B.  and  in  C.  P.  and  Exchequer  : 
common:  235,  6. 

to  return  writ.  168. 

bring  in  body.   17  1. 
for  time  to  declare,  in  Exchequer.  205.  240. 

further  time.  205, 6. 
to  declare  peremptorily,  may  be  absolute  in  first  instance.  206.  23S. 
to  plead:  2U. 

what,  and  with  whom,  when,  and  how  entered.  Id.  232.  AH" 
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,ES  and  ORDERS; 
particular : 

on  plea  side  of  K.  B.  and  in  C.  P.  and  Exchequer  : 
common : 
to  plead ; 

in  action  against  prisoner,  in  custody  of  sheriff,  &c.  184,  5. 
when  judgment  may  be  signed,  without  giving  new  rule.  2:J2. 
new  rule  unnecessary,  after  amending  declaration.  Id.  233. 
to  new  assignment.  430. 
to  reply;  416. 

when  given.  Id. 
when  it  expires.  Id. 
to  discontinue.  237.  416,  17. 
declared  to  be  unnecessary:  236. 

to  declare,  except  on  removals  from  inferior  courts.  225. 
plead,  after  amending  declaration.  232,  3. 
rejoin,  when  plaintiff  takes  issue  on  defendant's  pleading,  &c. 

236.  441. 
for  trial  by  proviso,  462,  3. 

judgment  on  inquiry.  236.  294,  5. 

verdict,  or  nonsuit.  236.  538. 
to  certify,  or  transcribe,  record  in  error.  608. 
allege  diminution.  610. 
assign  errors.  Id. 
obsolete,  or  virtually  abolished :  236,  7. 

for  attornies,  and  officers  of  the  court,  to  appear  and  plead  to  bills 

filed  against  them.  236. 
taking  bill  against  attorney  off  the  file.  Id. 
increase  or  sale  of  issues,  on  writs  of  distringas,  &c.  Id. 
suggestion,  on  Welsh  judicature  act.  Id.  237. 
to  pay  money  into  court,  except  in  certain  cases.  237.  312. 314. 
abide  by  special  plea,  or  demurrer.  413,  14. 
be  present  at  taxing  costs.  237.  561. 
alterations  affecting  side  bar,  or  treasury  rules:  237. 

to  enter  up  judgment  on  old  warrant  of  attorney.  Id.  239,  40.  280. 
pay  money  into  court.  237.  314. 
discontinue.  237.  416,  17. 
alterations  affecting  rules  formerly  obtained  on  signature  of  counsel : 

238,  9. 

to  declare  peremptorily.  206:  238. 
%  for  good  jury,  on  execution  of  inqpiry.  238.  292. 
*  to  plead  several  matters.  238.  409. 
for  concilium  on  demurrer,  or  writ  of  error.  238.  450,  51.  613,  14. 
view.  239.  479. 
special ;  235.  239. 
absolute;  Id. 

to  declare  peremptorily.  206.  238. 
change  venue,  in  ordinary  cases.  309. 
nisi:  235.  239. 
for  defendant  to  have  money  out  of  court,  deposited  in  lieu  of  bail.  143. 
of  reference  to  master,  or  prothonotaries,  to  compute  principal  and  in- 
terest on  bill  of  exchange,  &c.  290. 
to  set  aside  demurrer,  and  sign  judgment  as  for  want  of  a  plea.  Ad- 
dend, to  p.  435. 
formerly  nisi,  now  absolute  in  first  instance:  239. 

to  declare  peremptorily,  after  several  rules  for  time  to  declare.  206. 

238,  9. 

change  venue.  239.  309. 
for  copyhold  tenant  to  inspect,  and  take  copies  of  court  rolls,  &c. 

239.  300. 
to  discharge  insolvent  debtors,  in  execution  for  small  debts,  on  stat. 

48  Geo.  III.  C.  123.  pp.  194.  239. 
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RULES  and  ORDERS ; 

particular : 

on  plea  side  ol  K    B.  and  in  C.  P.  nnd  Exchequer  i 

alterations  of: 

for  cojii  for  not  proceeding  to  trial,  and  judgment  ai  in  cue  of 
nonsuit,  ss*.  «a,i.  : 
entering  judgment  on  old  warrant  of  attorney.  237.  *J9, *tt 
tote  facias  to  revive  judgment,  above  a  year  old.  939,40.is9.» 
additions) :  240,  41. 

by  ttat.  1  W.  IV.  c.  93.  Id. 

for  mandamui  to  examine  witnesses  in  India,  or  the  colons, 

Ac.  240. «:. 

,  upon  interrogatories  or  otfc" •■■ 

within  the  jurisdiction  of  the  court  S40.  iSS,  ?■ 

for  that  purpose,  out  of  their  jurisdiction.  IL 

240.  4.9ft  91. 

by  interpleader  act :  (1  ft  2  W.  IV.  c  58.)  240. 

for  trial  of  adverse  claim*.  Id.  271. 

relief  of  sheriff,  ftc.  in  execution  of  process  again  a  gooA 
and  chattels.  340.  573.  37 » 
by  uniformity  of  process  act:  (2  W.  IV.  c.  39.)  340. 

for   writ   of  tlutrtngat,   to    compel  defendant's  appearance 

out  ho  riling  plaintiff  to  appear  for  him.   137,  e.  24a 
discharging  defendant,  when  writ  not  issued  by  attonxy'i 
authority.  98, 9.  *f* 
return  of  writs,  by  court  io  term,  or  judge  in  nestios. 
168, 9.  IH 
by  law  amendment  act :  (3  ft  4  W.  tV.  c.  42.)  p.  240. 
for  payment  of  money  into  court.  3IS.  si*, 
trial  of  issues  before  sheriff,  Ac.  240.  466,  T. 
locnl  action  in  any  county.  240.  3os. 
compelling  attendance  of  witnesses,  and  production  of 
written  documents,  before  arbitrator.  240.  497, 1- 
by  rules  of  court :  340, 41. 

for  time  to  declare,  in  Exchequer.  205.  S40,  41. 

super  to  nay  costs,  for  not  proceeding  to  trial.  341.  tfi. 


pauper  to  pay  c. 
is  for.  See  tit.  Moliom 


Dp.  246. 


when  made.  845. 
how  made; 

to  bring  party  into  contempt.  Id. 
in  other  cases.  Id.  246.  Addend,  tt 
in  Exchequer.  346,  7. 
not  necessary  to  shew  original,  unlets  demanded,  or  in  «** 
of  attachment.  HI. 
affidavit  of.  946. 
enlarging.  £47,  8.  Addend,  to  p.  948. 
shewing  cause  against,  at  chambers.  348,  9. 
not  records.  249. 

entry  of,  on  record,  by  interpleader  act.  Id.  584. 
force  and  effect  of,  when  entered.  Id. 
enforcing,  of  C.  P.  at  Lanauter.  949. 

stannary  court  of  Cornwall.  Id. 


SALARIES, 

clerks  and  i 


W.  IV.  ft  1  Vict.  c.  30.  §  16.  Addend.  638.  (o.) 
by  same  statute.  §  17.  Id.  639.  (a.) 
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JCIRE  FACIAS ; 

not  affected  by  uniformity  of  process  act  60,  61.  589. 

statutory  rules  of  pleading.  397.  562. 
quare  executionem  turn  : 
when  it  lies.  589. 
on  judgments ; 

rule  or  order  for:  Id. 
after  a  year,  and  within  seven  years.  Id. 
above  seven,  and  under  ten  years  old.  Id. 

ten,  and  under  fifteen  years  old.  240.  589. 
if  more  than  fifteen  years  old.  Id. 
decisions  thereon.  590. 
proceedings  on,  when  defendant  is  not  summoned.  591,  2. 
in  error ;  608,  9. 

unnecessary.  610. 
on  recognizances : 

when  brought.  4,  5.  591. 
of  bail: 

where  brought  590,  91. 

proceedings  on,  when  bail  are  not  summoned.  591,  2. 
judgment,  when  and  how  signed  for  non-appearance  to.  Id. 
decisions  thereon.  592. 
appearance  by  bail,  or  defendant,  on.  593. 
pleas  in.  363. 

damages  not  recoverable  in.  593. 
costs  in ; 
at  common  law.  Id. 
by  stat  8  &  9  W.  III.  c.  11.  §  3.  Id. 

law  amendment  act.  Id. 
on  plaintiff's  quashing  his  own  writ  Id.  594. 

recognizance,  entered  into  under  extent  in  aid.  588. 
ad  audiendum  error es :  612. 

unnecessary,  unless  on  change  of  parties.  Id. 
processum  et  recordum.  Id.  613. 
CIRE  FACIAS  ROLL.  445. 
COTLAND, 

not  deemed  beyond  seas,  within  statutes  of  limitations.  6. 
security  for  costs,  when  plaintiff  resides  in.  266. 
affidavit  made  in,  before  whom  sworn.  284. 
error  on  judgment  in,  how  redressed.  598.  See  tit  Error. 
EAMEN ; 

security  for  costs,  in  actions  by.  266. 
EAS; 

absence  beyond,  effect  of,  on  statutes  of  limitations.  5,  6. 
no  part  of  united  kingdom  to  be  deemed  beyond,  within  those  statutes.  6. 
ECURITY  roa  COSTS ; 
when  required : 

in  general.  265,  6. 

when  plaintiff  resides  in  Scotland,  or  Ireland,  &c.  266. 

in  actions  by  seamen.  Id. 

persons  going  abroad  for  temporary  purpose.  Id. 
infant  267. 
bankrupt  Id.  268. 
insolvent  debtor.  268. 
in  qui  tarn  action.  Id. 
ejectment.  269. 
quo  warranto.  Id. 
motion  for,  when  and  how  made.  Id.  270.  Addend,  to  p.  270. 
EDUCTION ; 

evidence  on  general  issue,  in  action  for.  374. 
ERJEANTS ; 

how  appointed.  34. 
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SERJEANTS  j 

pre-audience  of  attorney  and  solicitor  general,  to  king'*  ftnwf  scijea 
exclusive  privilege  of,  abolished,   /-/.  *  1 1. 
signature  of  pleat  by.  Id. 
SERVANT ; 

motley  not  to  be  paid  into  court,  in  action  for  seducing.   31v. 
SERVICE, 

under  articles  of  clerkship,  certificate  of.  50. 

of  common  process  against  the  person,  on  stat.  19  Geo.  I.  c.  89.  p.  lit).  If. 
process  in  county  palatine.  Id. 
writ  of  nwmnnr    1 10,  See  tit.  Summon. 

diitringet.   1 13.  See  tit.  Dutriitgtu. 
copy  of  c/ipiai  on  some  defendants,  when  others  are  arrested.  <.<-.,  12J. 
declaration,  and  pleadings.  245. 
rules,  orders,  and  notices,  when  made.  Id. 

how  made,  to  bring  pnm  into  contempt.  Id. 
in  other  (uses.  Id.  846. 
not  necessary  to  shew  original  rule  on,  unless  demanded,  except  in  cases  of  situ*- 


of  judge's  summons,  and  when  it  operate*  as  a  stay  of  proceedings.  2JJ,  6. 
summonses,  orders,  rules,  notices,  (tc.  in  Exchequer ; 
when  made.  345. 
on  whom.  946,  7. 
in  what  manner :  Id. 

when  not  requiring  personal  service.  Id. 
after  appearance.  847. 
of  two  summonses,  and  non-attendance  thereon,  affidavit  of.   »5A.  Id.  (c.) 
rule  to  compute  principal  and  interest,  on  hills,  &c.j 
in  K.  B.  290. 


for  attachment,  for  non-payment  o 


to  reply,  &c.  deemed  a  sufficient  demand  of  replication,  &c  433. 
or  order  for  examining  witnesses  upon  interrogatories.  489. 
appointment  of  time  and  place  of  attendance  of  witnesses  thereon.  Id. 
the  like,  before  arbitrators.  497. 
allowance  of  writ  of  error.  601. 

declaration  in  ejectment,  before  first  da;  of  term.  686,  7. 
SERVICEABLE  WRITS.  61. 
SET  OFF; 

statute  of  limitations  applicable  to  simple  contract  debts,  alleged  by  way  of-  14. 
particulars  of.  See  tit.  Particvlart. 
plea  of;  388. 

or  notice  of.  396,  7. 

conclusion  of.  397,  8. 
replication  to,  and  evidence  thereon.  435. 
SETTING  ASIDE  PROCEEDINGS; 
in  general.  861. 

for  irregularity:  See  lit.  Irreguiarity. 
notice  of  motion  for.  841. 
for  want  of  personal  service,  &c.  118. 
on  bail  bond.   1C4.  (rf.) 
against  sheriff.   Id.  (o.) 
annuity,  rule  niii  for,  must  state  objections  thereto.  265. 
warrant  of  attorney.  275,4c. 
picas.  414,  15. 

award,  rule  niii  for,  must  state  objections  theieto.  499. 
SEVERAL  BREACHES, 

may  be  alleged  of  same  contract.  See  tit.  Declaration. 
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SEVERAL  COUNTS ; 

when  allowed,  or  not  218,  &c. 

striking  out,  when  unnecessary,  or  superfluous.  318,  19,  SO. 
effect  of  inserting,  upon  the  trial.  220. 
costs  of,  when  not  established.  Id.  554,  5. 
SEVERAL  DEFENDANTS ; 
process  against.  68,  9. 
joining,  in  one  writ.  69. 
case  of,  one  of  whom  is  served  with  copy  of  capias.  Id. 

when  one  is  at  large,  and  another  in  custody  of  marshal,  &c.  Id.  70. 
entering  appearance,  when  one  only  has  been  served  with  capiat.  158,  9. 
pleas  in  abatement,  in  actions  against,  for  non-joinder  of  parties.  318,  19. 
costs,  in  actions  against :  Sec  tit.  Costs. 

when  one  of  them  is  acquitted.  553,  4. 
SEVERAL  ISSUES ; 

hearing  counsel,  on  trial  of.  502. 
costs  on.  556,  &c. 
SEVERAL  PLEAS ;  400,  &c.  See  tit.  Plea*  &  Pleading. 

costs  of,  when  not  established.  405,  6.  554,  5. 
SHERIFFS, 

.  considered,  to  some  purposes,  as  officers  of  the  court.  25. 
summary  jurisdiction  over.  Id. 
writ  of  distringas  to  be  directed  to  :  74.  78. 

in  counties  palatine  of  Chester,  and  Durham.  78,  9. 
copy  of,  and  notice,  to  be  delivered  therewith  to.  1 1 3. 
to  be  returned  by.  167. 
when  to  be  returned ;  Id.  168. 

if  rule  expires  in  vacation.  169. 
returns  to,  by.  171.  See  tit.  Returns  to  Writs. 
writ  of  capias  to  be  directed  to ;  84. 

in  county  palatine.  85,  6. 
delivery  of,  with  copies  thereof,  to.  125. 
to  be  returned  by.  89.  167,  8. 
when  to  be  returned;  Id. 

if  rule  expires  in  vacation.  169. 
returns  to,  by.  171.  See  tit.  Returns  to  Writs. 
plaintiff,  or  his  attorney,  may  order,  to  arrest  some  defendants,  and  serve  copy  of  writ 

on  others.  125. 
warrant  or  mandate  to,  in  county  palatine  of  Lancaster.  Id.  126. 
to  name  deputies,  resident  in  London,  for  receiving  writs,  &c.  126. 
to  deliver  one  copy  of  writ  to  every  person  on  whom  executed.  128. 
indorsement  by,  of  true  day  of  execution;  Id. 

when  to  be  made,  and  consequence  of  omission.  Id. 
duty  of,  in  executing  distringas,  or  capias.  113.  126.  Addend,  to  p.  126. 

when  parcel  of  one  county  is  surrounded  by  another.  126,  7. 
bail  to,  or  attorney's  undertaking  to  put  in  bail.  130. 
depositing  money  in  hands  of,  in  lieu  of  special  bail.  131,  £.  See  tit.  Deposit. 
proceedings  against,  when  special  bail  is  not  put  in ;  164. 
general  rule  relating  to:  29. 

by  rule  of  court,  in  term  time;  168,  9. 
to  return  writ :  Id. 

what,  and  how  obtained.  168. 
may  be  had  on  last  day  of  term.  Id. 
when  it  expires.  Id. 

time  allowed  for  return,  when  rule  expires  in  vacation.  169. 
filing  writ.  Id. 

indorsement  of  day  and  hour  of  filing.  Id. 
by  judge's  order,  in  vacation ;  168,  9. 
affidavit  for  obtaining.  170. 
proceedings  on.  Id. 
by  rule  to  bring  in  body,  in  term  time.  171. 
judge's  order,  in  vacation :  Id. 
proceedings  on.  172. 
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SHERIFFS, 

plaintiff,  uflcr  ruling,  cannot  proceed  on  bail  bond,  pending  rule  to  bring  HIM  II 
rules  on,  in  Exchequer,  to  return  process  issued  out  of  courts  abolished  by  adminuii 
lion  of  justice  act,  and  to  bring  in  body  thereoo.  I' 
attachment  against,  for  not  returning  writ,  Ac.;  164,  5. 

when  judge's  order  i*  made  in  vacation.   169. 
bringing  in  body;  164,5. 

when  judges  order  is  made  in  vucntitin.  111. 
when  to  stand  as  a  security.  ITS,  3. 
proceeding'  againtt  prisoners  in  custody  of.  See  tit.  Pttsoncrs. 
writ»  of  inquiry  to  be  executed  before,  by  law  amendment  act.  396.  7. 
certificate  of.  fur ., laying  judgment,  after  execution  of  inquiry.   894.  !9». 
trial  of  issuer  before,  by  law  amendment  act.  465,  &e.     See  lit.  Tried. 
power  of.  on  such  trial.  470 
actions  by : 

on  bail  bond,  may  be  brought  in  any  court.  16T. 
pleas  in  avoidance  of  contract,  for  extortion  of.  385 . 
action*  against : 

trover  by  a^ianccs  of  bankrupt,  against  late  or  present.  571. 
declaration  in,  for  escape.  &c.  318. 
plens  in.  3T4. 

damages  in,  for  taking  insufficient  pledges  in  replevin.  53G. 
liability  of,  for  goods  taken  in  execution,  alter  act  of  bankruptcy.  570.  71. 
relief  of,  at  common  law,  bv  enlarging  time  for  mating  return.  573,  4,  5- 
&  jW.  IV.  C  58.  J  6:  p.  57S. 


toy  siai.  i  ai  iMi,  i.  js,  p:   p.  j  i  a. 
intention  of  that  statute,  and  decisions  thereon.   Id. 
in  what  cases  the  court  till  relieve  the  sheriff.  Id.  576. 
in  what  not.  576,  7. 
application  for  relief: 
to  what  court.  578. 
at  what  time.  /■'-  579.  Addend,  to  p.  578. 
affidavit  in  support  of.  579. 
rule  for  relief  of.  575.579.583,3. 
proceeding)  on  appearance  of  parties;  580. 
by  action,  or  feigned  issue.  Id. 
staying  proceedings  against  sheriff,  &c.  Id. 
barring  claim,  when  claimant,  or  execution  creditor,  does  not  »ppeu. 
&c  Id.  fJl 
costs  of  proceedings  on  interpleader  act.  575.  58 1. 
when  allowed,  or  not,  to  sheriff!  581,  9. 
of  appearance,  by  execution  creditor,  &c.  582. 
when  claim  is  abandoned,  after  appearance.  Id. 
on  trial  of  feigned  issue.  583. 

non-appearance  of  parties.  Id. 
execution  for :  584,  5. 
teste  of.  585. 
right  to  poundage,  of.  584. 
rules  and  orders,  &c.  on.  249.  575. 
may  be  entered  of  record,  and  made  evidence.  5S4. 
force  and  effect  of.  Id. 
fees  payable  to,  on  execution  of  civil  process.  585.  Addend.  640,41. 
SHORT  NOTICE, 

of  trial,  in  country  causes.  460,61. 
inquiry.  39 3. 
SIDE  BAR  RULES;  see  tit.  RuUi. 

may  be  obtained  on  last  day  of  term.  337,  8. 

signature  or  counsel; 

rules  formerly  obtained  on.  338,  9.     See  tit.  Rules,  tV  Counsel. 
now  drawn  up  on  judge's  order.  Sec.  Id.  409. 
SIGNING  PLEAS,  &c.  410,  1 1.     See  tit.  Pleas  &  Pleading. 
replications,  &c.  41 1.  433.    See  same  title, 
assignment  of  errors.  611. 
joinder  in  error.  613. 


INDEX.  lxxiii 

SIMONY; 

plea,  in  avoidance  of  contract,  for.  325. 
SIMPLE  CONTRACT; 

action  of  debt  on,  against  executor  or  administrator.  1. 
plea  of  nil  debet  in  debt  on,  abolished.  360.  363. 
SITTING  DAYS, 

for  London  and  Middlesex,  in  Exchequer.  459. 
SLANDER, 

of  the  person ; 
action  of: 

limitation  of.  4. 

money  not  to  be  paid  into  court  in.  312. 

pleas  in ; 

not  guilty :  338. 

what  must  be  proved  on,  by  plaintiff.  369,  70. 
what  may  be  given  in  evidence  on,  by  defendant; 

to  disprove  malice.  370.  Addend,  id. 
in  mitigation  of  damages.  372,  3. 
traverse  of  special  damage,  when  allowed  or  not  374. 
justification  of.  S71. 
what  must  be  pleaded  specially ;  Id. 
in  general.  Id. 

by  statutory  rule  of  pleading.  Id. 
observations  thereon.  Id. 
for  repeating  words  spoken  by  another.  373. 

publishing  proceedings  of  a  court  of  justice.  374. 
right  of  counsel  to  begin,  on  trial  of.  503,  4. 
of  title ; 

evidence  in  action  for,  on  general  issue.  371. 
SMUGGLING  CONTRACT ; 
plea  in  avoidance  of.  324. 
SPECIAL  ARGUMENTS :  See  tit  Demurrer,  and  Error. 
notice  of  points  intended  to  be  insisted  upon,  in.  453. 
SPECIAL  CASE, 

may  be  stated,  by  consent  of  parties,  without  proceeding  to  trial  Addend.  653. 
judge's  order  for.  Id. 
SPECIAL  DAMAGES.    See  tit.  Damages. 
SPECIAL  JURY.    See  tit  Jury. 
SPECIALTIES; 

limitation  of  actions  on.  4,  5. 
SPECIALTY; 

plea  of  non  est  factum  in  debt  on.  357,  8. 
STAGE  COACH  PROPRIETORS; 

bringing  money  into  court  in  actions  against.  311,  12. 
STAMPS, 

solicitor  of,  may  act  and  practise  as  such,  in  all  courts,  &c.  52. 
on  articles  of  clerkship.  Id. 

commission  for  taking  affidavits.  243. 
cognovit  actionem.  287. 
want  of,  may  it  seems  be  taken  advantage  of,  on  general  issue.  343. 
STANNARY  COURT; 

removal  of  cause  by  certiorari  from,  into  K.  B.  199. 
enforcing  rules  of.  249. 

execution  may  be  issued  out  of  superior  courts,  on  judgment  of*  567. 
STATEMENT, 

of  nature  of  plaintiff's  claim,  on  common  counts.  302. 
intended  pleas,  avowries,  or  cognizances.  409. 
STATUTE ; 

pleas  in  avoidance  of  contract  by.  825. 
STATUTE  of  FRAUDS ; 
plea  of.  Id.  S43. 

whether  it  may  be  given  in  evidence,  under  general  issue.  348. 
replication  to  plea  of.  419. 


X".' 


to  what  actions  they  do  not  apply.  Id. 
STAYING  PROCEEDINGS ; 
notice  of  motion  for.  341. 

on  payment  of  debt  and  torts,  indorsed  on  writ  or  process.   100. 
costs,  in  one  of  several  actions  on  bail-bond.    166. 
it  sheriff.    17S.   574,  &c. 

action  is  brought  without  proper  authority:  963,  4.  Addmd.  tc 
by  attorney.  264. 
against  prize  agent.  Id. 
by  partner.  Id. 

assignee  of  debt.  Id. 

insolvent  debtor.  Id. 
one  of  several  plaintiffs,  in  replevin.  Id. 
baron  and  feme.  Id.  265. 
lunatic.  265. 
against  bail,  pending  error.  Id. 

until  security  be  given  for  costs.  Id.     See  tit.  Security  for  Cotti. 
on  interpleader  act.    See  tit.  Interpleader  Act. 
judgment  and  execution,  on  writ  of  inquiry ; 

rule  or  order  for.  253, 4.  394.  398.  565,  6. 
STOCK  JOBBING  ACT; 

Eleas  in  avoidance  of  contract  by.  336. 
KING  OUT  COUNTS.  81*,  19,80.     See  tit.  Declaration. 

Pleas.  414.    See  tit.  Pleat  &  Pleading. 
SUBMISSION, 

to  arbitration,  not  revocable,  without  leave  of  court  or  judge.  496. 
SUGGESTION; 

rule  for,  on  Welsh  judicature  act,  obsolete.  336,  7. 

for  trial  of  action  in  another  county.  307,  8. 
SUMMARY  JURISDICTION.     See  tit.  Jurudktw*. 
SUMMONS, 

in  ordinary  cases : 

what,  and  in  what  cases  it  lie*.  65.  ' 

how  considered.  Id. 

uiay  be  issued  against  prisoner  in  custody  of  sheriff,  &c.  Id.  6 

direction  and  form  of.  66. 

form  of,  to  be  strictly  adhered  to.  Id. 

contents  of: 
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SUMMONS, 
writ  of; 
in  ordinary  cases : 

when  to  be  returned.  70. 

memorandum  and  indorsements  on.  Id.  See  tit.  Memoranda,  and  Indorsements. 
from  what  court,  and  by  what  officer  issued.  Id. 
issuing,  signing,  and  sealing,  in  K.  B.  71. 
signing,  &c.  now  regulated  by  stat.  3  &  4  W.  IV.  c.  67.  Id. 
issued  into  Middlesex,  how  signed,  &c. :  Id. 
fees  thereon,  in  what  manner  accounted  for.  Id. 
stamping,  in  C.  P.  Id. 
signing,  in  Exchequer.  Id. 
praecipe  for.  72. 
costs  of.  Id. 

fees  for  signing,  and  sealing.  Id. 
altering.  Id. 
amending.  107. 
proceedings  on : 
service  of;  1 10. 
by  whom.  Id. 
when.  Id. 
where.  Id.  111. 
how :  Id. 
when  writ  is  issued  against  corporation  aggregate.  83.  111. 

hundredors,  &c.  Id. 
day  of,  to  be  indorsed  on  writ.  111. 
affidavit  of:  135,  6. 

before  whom  sworn.  136. 
setting  aside  proceedings,  for  want  of.  112. 
if  defendant  has  been  personally  served : 

appearance  by  defendant.    See  tit.  Appearance. 
plaintiff!     Same  title. 
if  defendant  has  not  been  personally  served :  73. 
alias  and  pluries  :  Id. 
memorandum  and  indorsements  on.  Id. 
may  be  issued  into  another  county.  Id. 
forms  of.  Id. 
signing,  and  sealing.  Id. 
when  defendant  cannot  be  personally  served :  Id. 

distringas.    See  tit.  Distringas. 
entry  of  on  record,  to  avoid  statute  of  limitations.  108,  9. 
against  member  of  parliament,  to  enforce  provisions  of  stat.  6  Geo.  IV.  c.  16.  §  10. 

pp.  81,  2.    See  tit  Member  of  Parliament. 
for  obtaining  judge's  order :  See  tit  Judge's  Orders. 

by  whom,  and  how  taken  out,  when  necessary.  254. 

in  what  cases  unnecessary.  Id. 

form  of.  Addend,  id. 

when  one  is  sufficient,  or  three  summonses  are  necessary.  255. 

service  of,  and  when  it  operates  as  a  stay  of  proceedings.  Id.  Addend,  to  p. 

409. 
proceedings  on.  256. 

power  of  judge  at  chambers,  to  award  costs  on.  Id. 
judge's  order  on.     See  tit.  Judge's  Orders. 
SUMMONS  and  ORDER ; 
practice  by :  250. 

origin  and  utility  of.  Id. 

analogous  to  proceedings  in  court,  by  motion  and  nils.  Id. 
how  it  differs.  Id. 
SUNDAY; 

substituting  Monday  for,  as  return  day  of  writ.  43. 

beginning  of  term,  when  day  appointed  for  its  commencement  happens  on.  44,  5. 

return  days  of  writs,  how  affected  by.  45. 
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SUNDAY; 

excepted  out  of  law  amendment  act.  45,  6. 

computation  of  time,  when  last  day  falls  on.  60.  n.  230.  333. 

prvviio  for,  in  uniformity  of  process  act.   133,  3. 

now  reckoned,  in  notice  of  justification  of  bail.  ISO. 
SUPERSEDEAS, 

of  execution,  by  writ  of  error,  from  what  time.  603,  S. 
SUPPLEMENTAL  AFFIDAVIT,  134,  5. 
SWORN  and  SIDE  CLERKS, 

in  Exchequer,  fees  of.  39,  40. 
duties  of.  40. 
deputies  of.  Id. 

T. 

TAXATION, 

of  co»t«.  See  tit.  Cniti. 

by  stat.  7  W.  IV.  Sr  1  Vict.  c.  30.  $  23.  Addend,  to  p.  SO. 
TAXES  ; 

actions  against  com  miss  toners  for  affaire  of: 
notice  of.  18.  (rf.) 
general  issue  in.  381.  (d.) 
TENDER ;  836,  7. 

in  what  cases  allowed,  and  in  what  not.  30.  (■.} 
by  and  to  whom,  when,  and  how  made.  Id. 
in  what  cases  it  must,  or  may  tie  pleaded.  395. 
of  debt,  &c. ;  30. 

In  money,  or  hunk  notes,  &c.  Id. 

by  stat.  3  8:  4  W.  IV.  c.  98.  Id. 
of  amends,  for  involuntary  trespass.  334. 

in  replevin.  331. 
plea  of;  396. 

time  for  pleading.  321. 
in  bar  of  action,  or  damages.  395. 
when  pleaded  or  not,  with  general  issue.  Id. 
form  of;  Id.  396.  Addend,  to  p.  396. 
fact  of  tender.  395. 
tout  tempi  prut.   Id.  396. 
bringing  money  into  court.  396. 
consequence  of  neglect.  Id. 
conclusion  of.  399. 
replications  to  plea  of.   435. 
TERMS; 

what,  and  when  they  formerly  began,  and  ended.  II. 

fixed  and  moveable.  Id.  42. 

duration  of,  and  essoign  or  general  return  days  in,  how  fixed  and  regulated.  42, 3. 

beginning  and  ending  of.  44. 

of,  when  da;  appointed  for  its  commencement  happens  on  Sunday.  Id.  45. 
essoign  or  general  return  days  in.  45. 
appearance  day  in.  Id. 

Sroceedings  on  writs  in,  or  vacation.  See  tit.  Vacation. 
VS  NOTICE, 
of  inquiry,  when  given,  ess. 
trial,  when  given.  460. 
TESTE  and  RETURN, 

of  writ  of  rummoni.  70.  96.  (a.) 
distringas.  HO.  96.  (a.) 
capiat.  89.  96.  (o.) 

exigi  facias,  and  proclamation,  &c.  93,  4.  96.  (a.) 
detainer.  96.  (a.)    186. 
inquiry  of  damages.  96.  (a.)  391.  398,  9. 
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TESTE  and  RETURN, 

of  writ  of  trial.  96.  (fl.)  467. 
jury  process.  96.  (a.)  476,  7. 
writs  of  execution :  96.  567,  8. 

in  C.  P.  at  Lancaster.  96.  (a.)  567. 
capias  ad  satisfaciendum,  time  between,  to  fix  bail.  568,  9. 
THANKSGIVING  DAY, 

public,  proviso  for,  in  uniformity  of  process  act.   132,  3. 
TIME, 

of  limitation  of  personal  actions.  4,  &c.  391.  See  tit.  Limitation  of  Actions. 

ejectment.  622,  3. 
commencement  of  action.  8.  16,  17.  65. 
office  hours,  in  K.  B.  and  C.  P.  36. 

at  Exchequer  office.  Id.  37. 
alteration  of,  by  R.  T.  7  W.  IV.  Addend,  to  p.  37. 
terms,  and  return  days  of  original  writs,  &c.  41,  &c.  See  tit.  Terms,  and  Return  days. 
computation  of,  and  when  days  are  reckoned  exclusively  or  inclusively.  60.  n.  230. 

Addend,  to  p.  230. 
date  and  teste  of  writ  of  summons,  &c.  70.  80.  See  tit.  Process,  and  Teste  and  Return. 

process  of  outlawry.  93,  4. 
duration  of  writs.  96. 

when  to  be  returned.  70.  80.  84,  5.  93,  4.  167,  8. 

proceedings  may  be  had  on  writs,  except  at  certain  times,  in  term  or  vacation. 

96.  109.  132,3.  170.  224. 
proviso  for  Sunday,  &c.  132,  3. 

period  between  10th  August  and  24th  October.  133. 
decisions  thereon.  Id. 
for  payment  of  debt  and  costs,  indorsed  on  process.  100. 
formerly  allowed,  for  entering  appearance,  in  actions  by  original.  134. 

for  filing  common  bail,  in  actions  by  bill,  in  K.  B.  Id. 
for  entering  appearance,  on  service  of  summons :  135. 

in  action  against  member  of  parliament  Id. 
on  execution  of  writ  of  distringas.  136. 
when  writ  of  distringas  cannot  be  executed.  137. 
paying  money  into  court,  in  lieu  of  special  bail.  141,  2. 
putting  in  special  bail.  144. 
transmitting,  and  filing  country  bail-piece.  145,  6. 
affidavits  for  obtaining  further,  to  justify,  or  add  and  justify,  bail.  149.  (g.) 
for  justifying  bail :  1 50. 

when  put  in,  and  excepted  to,  in  vacation.  Id.  151. 
in  Exchequer,  at  chambers.  154. 
putting  in  and  justifying  bail,  at  same  time.  Id.  155. 
requiring  further,  to  enquire  after  bail.  Id. 
render  of  principal,  when  plaintiff  proceeds  by  scire  facias.  1 59. 

action  of  debt.   160,  61. 
on  last  day.  161. 
assigning  bail  bond.  164. 
putting  it  in  suit.  165,  6. 

returning  writ,  when  rule  expires  in  vacation.  169. 
declaring  against  prisoners,  in  custody  of  sheriff,  &c.  183,  4. 
proceeding  to  trial  and  final  judgment,  against  prisoners.  189. 
discharge  of  prisoners,  on  stat.  48  Geo.  III.  c.  123.  p.  191,  &c 
proceeding  in  causes  removed  from  courts  abolished  by  administration  of  justice 

act.  198,  9. 
excepting  to  bail,  on  habeas  corpus.  199. 
giving  rule  to  declare,  on  removal  of  cause.  200. 
formerly  allowed,  to  declare  absolutely,  or  de  bene  esse.  203,  4. 
now  allowed,  by  uniformity  of  process  act :  204. 
on  serviceable  process.  Id.  205. 
bailable  process :  205. 
when  one  defendant  is  arrested,  and  another  served.  Id. 


cervice  of  rules,  orders,  and  notices.  245. 
delivery  of  pleading*.    946,  7. 

applying  to  let  aside  process,  or  proceedings,  for  irregularity.  1< 
staying  proceedings  against  bail,  pending  error.  365. 
compelling  plaintiff  to  give  security  for  coats.  369,  70. 
term's  notice  of  inquiry,  when  given.   293. 
for  obtaining  particulars  of  plaintiff's  demand.  302. 
pleading  to  jurisdiction,  or  in  abatement.  SSI. 
giving  rule  to  reply.  433,  3. 

signing  judgment  of  nonpros,  for  not  replying,  &c.   Id. 
delivery  of  demurrer  books.  451,  S. 
setting  down  case  for  argument,  on  demurrer.  45S. 
sitting  days  for  London  and  Middleicr,  in  Exchequer.  459. 
notice  of  trial,  when  given,  in  Exchequer,  for  London  and  Middle* 
adjournment  day,  in 
term's  notice  of  trial,  when  given.  Id. 
short  notice  of  trial,  in  country  causes,  what.  Id,  461. 
for  moving  for  judgment  as  in  case  of  nonsuit.  466,  9. 

new  trial,  in  Hilary  and  Trinity  terms.  548. 
in  arrest  of  judgment,  or  for  judgment  nun  obtlantc  verea 
of  suing  out  execution : 

on  writs  of  inquiry,  in  ordinary  cases.    565. 

for  assessing  damages,  on  itat  8  ft  9  W. 

on  nonsuit,  or  verdict.  566. 
between  telle  and  return  of  capita  ad  tatufaciendum,  to  fix  bail.  5SI 
for  signing  judgment,  on  non-appearance  to  one  tcirejadat,  591,  9. 
writ  of  error  a  lupertedetu,  from  what.  603. 
for  justifying  bail  in  error,  when  excepted  to  in  vacation.  604,  5. 

certifying,  or  transcribing,  record.  60S. 

assigning  errors.  610. 

joinder,  or  plea.  &c.  in  error.  613. 

setting  down  case  for  argument,  in  error.  614. 

deliver)-  of  conies  of  judgment,  &c.  to  judges.  Id.  615. 

service  of  declaration  in  ejectment,  636,  T. 
TITLE, 

of  affidavit  to  hold  to  bail.  1 19,  80.  See  tit.  Affidttvili. 

declaration ;  SOT,  B.  See  tit  Declaration. 
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TRANSCRIPT, 

of  record,  in  error :  606,  7,  8.  See  tit  Error. 

time  allowed  for  preparing,  and  examining.  608. 
delivery  of,  to  clerk  of  errors.  Id. 
reimtlitur  of,  in  K.  B.  620.  See  tit.  Error. 
TRAVERSE ; 

conclusion  of  pleas,  &c.  after  special.  398. 
TREASURY ; 

solicitor  of,  may  practise  as  such,  in  all  courts,  &c.  52. 
TREASURY  RULES.  See  tit.  Rules. 
TRESPASS ; 
action  of:  1. 

when  maintainable  by  or  against  executors,  or  administrators.  2. 
limitation  of.  4. 

not  maintainable  against  sheriff,  for  taking  goods  in  execution,  without  notice, 

after  act  of  bankruptcy.  570. 
description  of  locus  in  quo  in.  215,  16. 
several  counts  in,  when  not  allowed.  217. 
pleas  in : 

in  denial.  329. 
justification : 

to  the  person.  331,  2. 
real  property.  332,  3. 
personal  property.  333,  4. 
in  general.  334. 
excuse.  333,  4. 
discharge.  334. 
what  may  be  given  in  evidence,  on  pica  of  not  guilty,  or  must  be  pleaded  specially, 

in  :  376,  7,-8. 
in  trespass  to  the  person.  376. 

real  property.  Id.  377,8. 
personal  property.  378. 
right  of  claimant,  how  alleged  in.  215.  391,  2. 
replications  to  pleas  in.  427,  &c. 
right  of  counsel  to  begin,  on  trial  of.  505,  6. 
damages  in.  526,  7. 
TRIAL; 

losing,  what  is  meant  by.  1 72,  3. 
at  bar :  457. 

when  crown  is  concerned.  Id. 
days  to  be  appointed  for.  Id. 
notice  of,  to  officers  of  court.  Id.  458. 
at  nisi  prius :  Id.  See  tit.   Costs,  Entries,  Judgments,  Motions,  Rules,  and  Term's 

Notice. 
in  what  county :  458. 
generally.  Id. 

in  Berwick  upon  Tweed,  Sec.  Id. 
Wales,  at  common  law.  Id. 

Chester,  and  Wales,  by  administration  of  justice  act.  Id.  459. 
sitting  days  for,  in  London  and  Middlesex,  in  Exchequer.  459. 
notice  of.  See  tit.  Notice. 

term's  notice  of,  when  necessary,  and  when  not.  460. 
short  notice  of,  in  country  causes:  Id.  461. 

countermand  after,  not  allowed,  in  Exchequer.  Addend,  to  p.  461. 
countermand  of  notice  of:  461. 
where  given.  Id. 
when  given.  Id. 
continuance  of.  462. 

costs  for  not  proceeding  to.  463,  4,  5.  See  tit.  Costs. 
by  proviso : 

entry  of  issue,  unnecessary  for.  462. 
rule  for,  unnecessary.  Id.  463. 
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TRIAL; 

by  proviso: 

when  such  triul  may  be  had.  4GS. 
entry  of  proceeding!;  on  record  for.  446. 
of  issues  before  sheriff",  &c; 

by  law  amendment  act;  -16.1,  &c. 

construction  of  that  act,  ai 
rule  or  order  for,  and  how  obtained,  : 
writ  of:  Sec  tit.  Writ  of  Trial. 
direction  and  form  of.  467.  63 1,  2.  Addend,  to  p.  467. 
sealing,  and  issuing,  ond  proceedings  thereon.  467,  9. 
proceedings  on: 
issue;  468. 

form  of.  Id. 
notice  of  trial.  Id. 

judgment  m  in  case  of  nonsuit.  Id.  469. 
putting  affinal.    169. 
trial  by  proviso.  Id. 

verdict  Id. 

sheriff,  or  judge,  to  have  like  powers,  as  judge  at  nisi  /• 

return  to:  Id. 

proceedings  on.  Id. 
amendment  of.  Addend,  id. 
new  trial:  Id.  ill.  Addend,  to  p.  470. 

motion  for.  471,  2. 
taxing  cost-,  mid  signing  judgment.  473. 
decisions  on  43  Eliz.  c.  6.  nnd  court  of  requests'  net*, 
provisions  of  stat.  1  W.  IV.  c.  7.  to  extend  to.  474. 
motion  in  arrest  of  judgment.  Id. 
entry  of  judgment.  Id. 
TROVER; 
action  of: 
limitation  of.  4. 
trial  of  advene  claims  in.  371, 8. 

in  denial.  329. 
justification.  Id.  330. 
discharge.  334. 
what  must  be  proved  by  plaintiff,  on  general  issue.  338. 

what  might  have  been  formerly,  and  may  now  be  given  in  evidence  thereon  by  de- 
fendant, or  must  be  pleaded  specially.  36T,  9, 9. 
replications  to  pleas  in.  486. 
damages  in.  585.  6.  Addend,  to  p.  526. 
costs  in.  553,  4. 

liability  of  sheriff,  for  goods  taken  in  execution,  after  act  of  bankruptcy.  570. 
TURNPIKE  ACT; 

general  issue,  in  actions  for  things  done  in  pursuance  of.  381.  (d.) 


VACATION; 

proceedings  in,  on  uniformity  of  process  act.   132,3.  324.238. 
teste  and  return  of  process  in.  96. 

notice  of  justification  of  bail,  when  put  in  and  excepted  to,  in.  ISO,  51. 
judge's  order  in,  for  diitringat.  73,  4.  77. 

entering  appearance :  1 38 . 

attachment  for  disobedience  of.  169. 
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VACATION, 

judge's  order  in,  for  bringing  in  body :  171. 

'  attachment  for  disobedience  of.  Id.  172. 
drawing  up  rule.  252,  3. 

entering  up  judgment  on  warrant  of  attorney.  280. 
on  interpleader  act.  272. 
writs  of  inquiry  may  be  returnable  in.  291. 
trial  may  be  returnable  in.  296,  7. 
teste  and  return  of  jury  process  in.  477. 
judgment  and  execution  in,  after  execution  of  writ  of  inquiry.  291. 

verdict,  or  nonsuit.  545,  6. 
teste  and  return  of  writs  of  execution  in.  291.  565,  6. 
notice  to  appear,  and  plead  to  ejectment  in.  624. 
immediate  writ  of  possession  in.  627,  8. 
VARIANCES; 

bail  not  discharged,  by  laying  venue  in  different  country.  163. 

not  formerly  discharged,  by  variance  between  ac  etiam  and  declaration.  Id. 
when  available  on  rum  assumpsit.  343.  i 

between  evidence  and  record : 

not  amendable  at  trial,  &c.  before  Ld.  TenterdenU  act.  512. 
in  what  cases  amendable,  by  that  act.  Id. 
decisions  thereon.  Id.  513,  14. 
order  for  amendment  of;  512. 

to  be  indorsed  on  posted.  Id.  515. 
Ld.  Tenterden's  act  extended  by  3  &  4  W.  IV.  c.  42.  p.  514. 
in  what  cases  amendable,  by  latter  statute,  and  upon  what  terms,  &c.    Id. 

515. 
decisions  thereon.  515,  16,  17.  Addend,  to  p.  516. 
power  for  court,  or  judge,  to  direct  facts  to  be  found  specially.  517. 
costs  on  amending.  See  tit.  Costs. 
VENDITIONI  EXPONAS, 

on  extent,  sale  under.  588. 
VENIRE  FACIAS; 

teste  and  return  of.  476,  7. 
de  novo,  539. 
VENUE; 

statement  of  in  declaration,  or  subsequent  pleadings,  unnecessary.  209.  389.  431. 

rule  for  changing.  239. 

in  what  cases  it  may  in  general  be  changed,  and  in  what  not.  306. 

changing  in  transitory  actions : 

on  special  ground.  307. 
when  impartial  trial  cannot  be  had.  Id. 
in  local  actions :  Id.  308. 

by  consent  of  parties.  308. 
by  law  amendment  act :  Id. 

application  for,  when  made.  Id. 
when  not  allowed  in  ejectment.  Id. 
rule  to  change,  in  ordinary  cases,  absolute  in  first  instance :  30$. 

may  be  served,  and  plea  delivered,  at  same  time.  Addend,  id. 
costs,  on  bringing  back.  Id.  ib. 
VERDICT ; 

effect  of,  on  trial  of  issues  before  sheriff,  &c.  470. 
rule  for  judgment  after,  abolished.  538. 
moving  to  set  aside,  and  for  a  new  trial.  539. 
final  judgment  after,  on  trial  before  sheriff,  &c.  470.  473. 

at  nisiprius:  538.  545. 
entry  of.  545,  6. 
time  of  suing  out  execution  on.  565,  6. 
VICE-CHAMBERLAIN, 

of  Chester ,  authority  and  jurisdiction  of,  abolished  by  administration  of  justice  act.  78. 
VICECOMES  NON  MISIT  BREVE ; 

continuances  by,  abolished.  447.  500. 
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VIEW; 

rule  for,  how  obtained.  339.  479. 
affidavit,  or  million  Tor,  unnecessary.  Id. 
costs  of  479. 


u. 

UMPIRE; 

power  or,  not  to  be  revoked,  without  leave  of  court.  496,  7. 

empowered  to  administer  oulh,  or  affirmation,  to  witnesses.  198. 
UNDER-SHERIFF; 

assignment  of  bail  bond  by.   164. 
UNDERTAKING, 

of  attorney,  for  putting  in  special  bail.   130.  isa. 

to  give  material  evidence,  on  bringing  back  venue.  309. 

pay  costs,  formerly  given  in  rule  to  pay  money  into  court.  315. 
in  rule  to  discontinue,  after  plea  pleaded.  417. 
UNITED  KINGDOM; 

every  part  of,  within  statutes  of  limitations.  G. 
UNSEAWORTHINESS; 

plea  of.  in  action  on  policy.  394. 
USE  4bd  OCCUPATION  ; 

counts  in  action  for,  and  upon  a  demise,  not  allowed.  917. 

evidence  on  general  issue,  in  action  for.  344. 
USURY; 

setting  aside  warrant  of  attorney  given  for.  976,  7. 

liability  of  party,  on  discounting  bill  or  note,  when  not  affected  by.  Addend,  ti.  :■-'-'■■ 

plea  in  avoidance  of  contract  for.  326. 


WAGER  of  LAW, 

abolished, by  law  amendment  act.  I. 
WAGERS; 

WAIVER; 

persons  exempted  from.  91,  9. 
proceedings  to :  93,  4,  S. 
after  judgment.  94,  5. 
vacating,  or  setting  aside.  95. 
'n  Exchequer.  Id. 


of  irregularity.  863.  See  tit.  Irregularity. 
WAIVING  PLEAS.  413.  See  tit.  Pica*  &  PU 


WALES, 

jurisdiction  of  courts  at  SVetlnantter,  extended  to.  31,9. 

courts  of  Great  Sessions  in,  abolished.  39.  See  tit.  Great  Seuiou. 
stamping  articles  of  clerkship,  and  admitting  persons  who  have  served  as  clerks,  in. 

5!. 
attomies  of,  allowed  to  practise,  and  be  admitted,  in  superior  courts,  on  certain  con- 
ditions.  Id.  51 
removal  of  cause*  from,  into  court  of  Exchequer,  on  administration  of  justice  set 
198.  See  tit.  Removal  of  Cma* 
trials  in,  at  common  law.  458. 

by  administration  of  justice  act.  Id. 
WARDEN, 

of  Fleet  prison] 

ancient  mode  of  detaining  prisoner  in  custody  of,  in  C.  P.  and  Exchequer.   1M- 
present  mode  of  detaining  him,  on  uniformity  of  process  act.  Id. 
writ  of  detainer  to;  See  tit.  Detainer, 
direction  and  form  of.  186. 
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WARDEN, 

of  Fleet  prison ; 

writ  of  detainer : 

copy  of,  and  indorsements  on,  to  be  delivered  to.  186,  7. 
declaration  to  allege  prisoner  to  be  in  custody  of.  187. 
commencement  of.  Id. 
WARNING, 

to  defendant,  on  capias.  89. 
not  required  to  be  given,  on  writ  of  detainer.  186. 
WARRANT, 

of  sheriff,  on  distringas.  113. 
capias.  125,  6. 
WARRANT  of  ATTORNEY, 
to  confess  judgment ; 

what,  and  why  so  called.  275. 
consideration  for.  Id. 

in  what  cases  ordered  to  be  delivered  up :  Id. 
for  fraud.  Id.  276. 
usury.  276,  7. 
gaming  debt.  277. 
on  annuity  acts.  Id.  Addend,  id. 
when  given  by  infant.  277. 

one  of  several  executors.  Id. 

partners.  Id.  278. 
to  or  by  feme  covert.  278. 
by  client,  to  his  attorney.  Id. 
on  Irish  judgment,  &c.  Id. 
by  prisoner,  attorney's  presence  necessary  on  executing.  279. 
leave  to  enter  judgment  on  old,  how  obtained.  239,  40.  252.  280. 
affidavit  for  entering  up  judgment  on :  280,  81. 
how  entitled.  Id. 
by  whom  made.  281. 
at  what  time  it  must  state  defendant  was  alive;  282,  3. 

when  defendant  is  abroad.  285,  4. 
in  Scotland,  before  whom  sworn.  284. 
provisions  of  stat.  3  Geo.  IV.  c  39.  as  to  filing  warrants  of  attorney,  &c  Id. 
not  repealed  by  6  Geo.  IV.  c.  16.  §  81.  Id. 
extended  to  assignees  of  insolvent  debtor.  Id. 
and  cognovit,  not  to  be  acted  upon  against  property  of  insolvent,  after  his  impri- 
sonment Id.  285. 
executed  by  insolvent  debtor  before  adjudication,  not  within  3  Geo.  IV.  c.  39. 

p.  285. 
decisions  on  that  statute.  Id.  286. 
to  prosecute  or  defend : 

entry  of,  on  what  roll.  445. 
WARRANTY; 

operation  of  plea  of  non  assumpsit,  in  action  on.  340. 

not  guilty  in  case.  Addend,  to  p.  374. 
WASTE; 

action  of: 

not  affected  by  uniformity  of  process  act.  60. 
abolished  by  stat  3  &  4  W.  IV.  c.  27.  6  36.  Id. 
WATER,  and  WATERCOURSE; 

claims  to  use  of,  may  be  alleged  generally,  in  actions  on  the  case,  &c.  215.  391,  2. 

how  alleged  in  pleadings  to  actions  of  trespass,  ike.  392.   . 
WAYS, 

claims  to  use  of,  may  be  alleged  generally,  in  actions  on  the  case,  &c.  215.  391,  2* 

how  alleged  in  pleadings  to  actions  of  trespass,  &c  392. 
WEIGHTS  and  MEASURES; 

J  general  issue  given  by  act  relating  to.  381,  2.  (d.) 
T  INDIA  DOCK  COMPANY ; 
action  against  treasurer  of: 
notice  of.  18.  (<f). 
general  issue  in.  381.  (rf.) 
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WITHDRAWING 

demurrer,  after  argument.  453. 
pica,  ou  CL.nfe5.sin1;  action.   388,  9. 
WITNESSES; 

Milipceiiaing,  on  trial  of  issues  before  sheriff,  4c.  468. 
expense  of,  to  prove  copy  of  judgment,  &c.  480. 

handwriting  to,  or  execution  of  written  instrument.  Id,  481. 
could  not  formerly  have  been  examined  on  interrogatories,  &c  without  consent  of 

parties.  494. 
inconveniences  of  this  practice,  in  part  remedied  by  stat.  13  Geo.  III.  c.  63.  §  44. 

Id.  tss. 
examination  of; 

writ,  in  nature  of  mandamus,  or  cam  mission  for,  in  India,  on  thattalute.  485. 
construction  of  the  above  statute,  and  decisions  thereon.  Id.  46. 
powers  and  provisions  of  that  statute  extended  to  the  colonies,  Sic.  and  to  all 
actions  in  courts  at  Wettnumter,  4B6. 
judges  empowered  to  enforce  attendance,  and  examination  of  witnesses.  Id. 

487. 
costs  of,  and  proceedings  on.  to  be  in  discretion  of  court.  481. 
application  for,  unci  proceedings  on.  Id. 
rule,  or  order  for,  within  jurisdiction  of  court : 
upon  interrogatories,  or  otherwise.  Id.  488. 

directions  in,  touching  time,  place,  and  manner  of  examination.  487,8. 
by  judges  of  Durham.   488. 

■  how,  and  in  wlint  cases,  obtained.  Id.  489. 

proceedings  on ; 
compelling  attendance  of  witnesses.  489. 
production  of  documents.  Id. 
conduct  money,  and  payment  of  expenses,  Ac.   Id. 
provuOr.m  10  production  of  documents,  61c.   Id. 
service  of.  Id. 

of  appointment  of  time  and  place  of  attendance.   Id. 
disobedience  of,  a  contempt  of  court:  Id, 
attachment  for.  Id. 
removal  of  prisoner  for,  by  habeas  eorjnu  ad  Icttificaaduiu.  490. 
on  interrogatories.  Id. 
costs  of;   49.1,  4. 

to  be  costs  in  cause,  unless  otherwise  directed.  494.  > 

commission  for,  out  of    jurisdiction,  and  in  what  cases  granted:    487.   490, 

time  limited  for  taking  examinations,  &c.  491,  a. 
rule  or  order  for.  Id. 

by  whom  made  out,  and  proceedings  on.  492. 
costs  of  executing.  Id, 
to  be  taken  upon  oatb,  or  affirmation.  Id.  498. 
giving  false  evidence,  guilty  of  perjury ;  493. 

indictment  for.  Id. 
report  of  persons  appointed  to  take  examinations,  touching  conduct,  or  absence  of. 

Id. 
proceedings  thereon.  Id. 
depositions  of;  494. 

when  receivable  in  evidence,  and  when  not.  Id. 
certificate  of:  Id. 

evidence  of.  Id. 
power  to  compel  attendance  of,  before  arbitrators.  497,  8.  See  tit.  Arbitration, 
interested,  solely  on  account  of  verdict,  to  be  admissible.  483.  Addend,  id. 
name  of,  to  be  indorsed  on  poitea,  and  entered  of  record.  484. 
acauittal  of  co-defendant,  to  make  him  a  witness.  518,  19.  Addend,  to  p.  518. 
ordering  out  of  court.  519.  ' 

WORDS;  See  tit.  Slander. 

pleas  in  action  for.  350.  369,  Sec. 


INDEX.  lxxxv 

WORK  and  LABOUR; 

affidavit  of  debt  for.  123. 

what  may  be  given  in  evidence,  or  must  be  specially  pleaded,  in  action  for.  346.  361. 

Addend,  to  p.  346. 
WRITS, 

original,  and  process  thereon : 

essoign,  or  general  return  days  of.  42.  45. 

pluries  capias  need  not  be  stamped  by  clerk  of  warrants,  in  C.  P.  94. 
of  right.  See  tit  Right. 
primary,  and  auxiliary.  61. 
serviceable  or  bailable.  Id.  See  tit  Process. 
joining  several  defendants  in  one  writ.  69. 
rule  for  sheriff  to  return.  See  tit  Rules. 
returns  to.  See  tit.  Returns  to  Writs. 
proceedings  on,  in  term  or  vacation.  132. 
proviso  for  Sunday,  &c.  Id.  133. 

period  between  10th  August  and  24th  October.  133. 
decisions  thereon.  Id. 
of  pone  loquelam,  &c.  for  removal  of  causes  from  inferior  courts  into  C.  P.  at  Lan- 
caster, how  returnable.  200,  201. 
into  superior  courts,  excepted  out  of  stat.  2  W.  IV.  c.  39.  pp.  17,  is. 
of  inquiry  of  damages,  when  and  how  returnable;  See  tit  Inquiry. 

in  C.  P.  at  Lancaster,  298,  9. 
trial.  See  tit  Trial. 
notice,  requiring  adverse  party  to  admit  copy  of.  480. 

of  execution.  See  tit.  Capias  ad  satisfaciendum,  Elegit,  Execution,  Fieri  facias,  and 

Habere  facias  possessionem. 
extent.  See  tit.  Extent, 
scire  facias.  See  tit:  Scire  facias. 
error,  from  what  time  a  supersedeas.  602, 3. 
habere  facias  possessionem.  See  that  title. 
WRITTEN  INSTRUMENTS; 

summons  for  adverse  party  to  admit  handwriting  to,  or  execution  of.  480,  81. 
WRONGS; 

actions  for:  1,  2. 
pleas  in.  329. 
damages  in.  See  tit  Damages. 
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